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PREFACE 


"This ee of Dedidons of the’ ‘Dopartaent of te nese covers 3 the - 
; ‘period. from January 1, 1982 to December 31, 1982. It includes the most 


— important administrative. decisions. ‘and. dJegal opinions that were ren-— 


~ dered by officials of the Department during the eriod. | ; | 
The Honorable Janiés’G.: Watt, served as“Secretary of the interior 
during the period covered by this volume; Mr. Donald P. Hodel served as — 
- Under Secretary; Messrs. G. ‘Ray Arnett, Garrey E. Carruthers, Daniel 
- Muller, Pedro A. Sanjuan, Kenneth L. Smith, J. Robinson West served as: 
Assistant Secretaries of the Interior; ‘Mr. William H- Coldiron, served as 


. ie Solicitor. Messrs. James Limb and John N: Stafford, served as Directors, | 
4 Office of Hearings and Appeals. 


This volume will be oe within the Department of the Interior as 5 “89 e 
1. D. ” t aur ee * 4 | 
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the Interior’ & U-S i... i oraveeds XLVI _ 
WJM Mining & Development Co. et 
, eb ee Mortons 5 ctcs ssa ot cece: vo XL | 
Wyoming, State of, Albert E. King, - | 
Comm’r . of Public — Lands Di: 


ANATUS.sessssccceee ite os can ROVE 
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| Ww Wyoming: State of, & Gutt Oil 1 Corp. ae Zeigler ‘Cbal: Co. ov. ‘Frizzell, Kent, 


, Udall ebe.cccducnsse contistsemninns XXRIX |, Acting Secretary. cscevsieenie se XENI a 


Yavapai-Prescott ‘Indian ; Tribe. 0. 2@ 2 Zwang, Darrell _& Elodymae ~ se 
-.°.. Andrus etal wt... sila fastest es XXIX Rim ee ay Se 
as Zapata Coal Corp. v. Andra on oaiie XLVI  Zweifel, Merle L, et t al. U. 2 US irae LN, é 


“CUMULATIVE INDEX TO suITs FOR JUDICIAL REVIEW OF 


: a a DEPARTMENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS = 


The table. below ie aut in. 1 alphabetical ordee orpuiged! according to 


ee the last name of the first party named i in the Department’s. decision, all 


the: .departmental decisions published ‘i in the Interior ' Decisions, begin- net 


aa ning with volume 61, judicial review. of which was. sought by one of the ~ 7 


/ parties concerned. The name of the action is listed as it appears on.the ~ 
court docket in-each court. Where the ‘decision of the court has-been — 


published, the citation is given, if not, the docket number and date of = 


final action taken: by the court is set out. If the court issued‘an. opinion | 


oo ima. nonreported case, that fact is indicated; otherwise no opinion was 
. written. Unless otherwise indicated, all suits were commenced in the. ~ 
United States District. Court for the District of Columbia and, if ap- - 


-pealed, were appealed to the United States Court: of Appeals for the. 
. District of Columbia Circuit. Finally, if judicial review resulted in a | 
- further departmental decision, the departmental decision is cited. Ac- 
tions shown are those taken prior to the end of the eat covered by this. 


on volume. 


Scott Q Adums. 60 IBLA 238, 88 L D. 1110 (1981) 


“Scott Q. Adams Vv. James Watt & Richard Sundquist Gwil No. 82- 35-BLC, D. | 
Mont.. Suit: pending. oe ; a 


; Adler Construction Co, 67 LD. 21 (1960). (Reconsideration) | 3 

' er . Adler Coiatriétion Co. v..U. 8, Cong. 10-60. Dismissed, 423 F. 2d 1362 (1970); rehear- 
~~. ing denied, July 15, 1970; cert. denied, 400 US. 998 (1970) ee denied, 401 eee 
a (1971). ae is ae ; 


| "Adler Construction Co. Vv. U. S, Cog. 5-70. Trial Cémrnisstoner’ s report accepting wee 
and approving the stipulated agreement filed, ee 11, vie _ 


: Estate of John J. Akers, 1 IBIA 8: 117 I. D. 268 1970), | 


se Dolly Giiaker hers Vv. The Dept. of the Interior, Civil No. 907, D. Mont. aga - ~ 
os for defendant, Sept. 17; .1971;:order staying execution of judgment: for 30 days issued. 


a Oct. 15, 1971; appeal dismissed for lack of prosecution, vey 3; 1972; appe reinstat- . oi 


ed, June 29, 1972; aff'd, , 499 F.2d 44 Ome Cir. 1974). 


Ss 5040, = 
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"State of Ainska Vv. Titieaa a eae pee Biea: of h Indian Af ea 
fairs, & Arctie John Etalook, 9 IBIA 126, 88 I. D. 1020 (1981) - 

‘State of Alaska v. 18 90 Acres sof Z Land, James Watt, et al, Civil No. ¥81-40, D. at : . 
- Alaska, Suit pending,,. eee. ee See : 


“State. of: Alaska v. Fico’ 5 Lestenkof Area Director; BIA, & Simes Wat et: Lal, ‘Civil: 7 
“No. F81-49, D. Alaska. Suit pending. ; | | al 


7 State of A laska, Andrew Kalerak, ar, 9 3 1 D. 1 (4966) 


Andre d. Kalerak, dhe: ‘et af v.: | Stewart: L Udall, Civil No. AS35- 66, D. “Alaskal 
> Judgment, for plaintiff ( Oct. 20, 196; rev'd, 396 F. 2d 146 (th Cir. 1968) cert. denied, 
893. U; Ss. ans (1969). aia BORE Ve ames | 


= Appeals oF te Gite ry Alaska. & Seldovia Native Ass’ n, , Ine, 2 ANCAB 7 
Har BEL BAO) a a a ie ees 

- Theoilore ‘A: Richards & Judith Miller Vv. The: Lesserencey of the Interior & Seldovia | 
i oe " _ Native Ass: 1, Ine. Civil No. A78-170-CIV,, D. Alaska, Suit pending. - ie os 


one yo 3 


ie George’ ‘S. Rhyneer;‘Walter M. ohn sone ‘David Vanderbrink,- Vivian Macinne’, 
— Brite McAllister.& Alan V.-Hanson v. Cecil: Andrus, Secretary .of the Interior, Seldo- 
.: via, Native Assoc., Inc., Cook Inlet. Region, Inc., Robert Leresche, Comm’r,of Natural 

| Resources of the State of Alaska, wr, No. ‘AT8-240 clv, D. Alaska, ‘Suit pending. 


“Aleutian/Pribilof Telande. ‘Ass? nV. ee ey Ass te: Seeretary— 
Indian Affairs (Operations), 9. IBIA 254, 89 I.D. 196 (1982).” : 


Aleutian/Pribilof Islands Ass'n v. Gene R. Powers. Chief, Division of Siooit Serv- 
ices, Juneau Area Office, BIA, et al., Civil No. pee les Oly D. ee Suit ee 


Allied Contractors, The 68 LD. 145 (1961) 


| Allied Conieions ine v. U. S. Ct. fon ‘No. 163-63. Seivuletion, OF settlement filed, 
Mar. 3, 1967; compromised. 


secleas Coal Co, 84 LD. 894 (1977) 


* American Coal Co. v. ‘Départment of the: Interior; No: q- 1604, United States Ct. of 
- Appeals; 10th Cir. Dismissed on motion of ene Nov. 23, 197 [ a: 


Armeo Steel: Corp., 84 I. D. A54 (97 2 


‘United Mine Workers of Ameriéa’ Ve Cecil D. Andrus, No: 17-1839, United States Ct. 
of Appeals, D.C. Cir. Suit pending. | 


Atlantic Richfield (o., Marathon Oil Co, 81 i D. ABT ag7a) 


a Marathon: Oil Co. v. Rogers C. B ‘Morton, , Seeretary of the Interior, et tal, Gwil No. : 
“ota -180, D. Wyo. | yee. ' cee, Se ches ake at te 


| ‘Atlantic Richfield fom & Pasco, The. ve Boxers C B Meron. Sia ‘of the : 
Interior, Vincent E. McKelvey, Dir. of Geological: Survey, & C. J. ae Area OGG. 
x SUDERUISO, reoronical Survey, Civil No. 074-181, D. Wyo. AG | ae 


Actions Gonbolidatad: judgment £ for Plaintiff, “407 F. Supp. 1301 gts aff'd, 556 
F. 2d 982 (10th iid 1977). % | 


| “CUMULATIVE INDEX. TO SUITS FOR JUDICIAL: REVIEW . XIX -) . 


Leslie N. Baker et al., A-28454 (Oct. 26, 1960). On reconsideration Autrice . 
Copeland, 69 LD. 11962)... 


Autrice Copeland ena v. Stewart L. Udall Civil No. 1578, D. pen iene 


| for defendant; ‘Sept. 3, 1963 (opinion); aff'd, B86 F. 2d 706 Gib Cir. 1964); no EpenHon. “3 


| Phil Baker, 34 L D. 877 (1977 ) 


| Phil Baker v. Denis aan of the ee No. 11 1973, United States Ct. CE f Appeals, : 
D. C.. Cir. Aff di in part. & rev'd. in part;, Nov. 29, (1978., 


_ Max Barash, The Texas Co, 63 LD. 51 (1956) 


Max Barash v. Douglas McKay, Civil No. 989-56. eee for defendant, June 15, ae 
1957; rev'd & remanded; 256:F.2d 714. (1958); ihe fOr: ae Dec: 18, (1988. a 
~ Supplemental decision, 66:1.D: 11 seas no petition. © ae , - 


| Barnard-Curtiss Co., 64 L D. 312 1951); 65 I D. 49 1958). 


.Bapnard Curtis Co. v. ‘US, Ct. CL. No. 491-59. 9, Judenent for slaintiy 301 F2d 909 7 
2962). | | 


eosin Bate, 69 I D. 230. casi) a 


Rather Ss. “Foster & Brook H. Duntan I ID ve Stewart . Udall, ‘Civil No. 5258, - : 
: D. N.M. Judgment for defendant, Jan. ‘8; 1964; rev'd, 335 F. 2d 828 loth c Cir. - 1964), ‘no . 
oe | ; 


Robert L. Beery et. al, 25, IBLA 287; 83 1 D. 249 976). 


nr 2 ‘Steele et al. v. Thos Ss. K jee in +s capably as as of the I Interior, oe _ 
wo OLS, eral No. C16, 1840, N.D. Cal, ‘Aff d, June, 27, 1978; no appeal. ee 7 a 


Jack J. Bender, BA IBLA 315, 88 i D. 550 gs 


Jack J. ‘Beniler v. James. G,. Watt, ‘Seoretary ag the Interior, et al.,. Civil No. cry-81- | 
"068258, DN. M. Suit pending. Ag eae ! : Reeeray arn 


| Sam Bergesen, 62 LD. 295 (1955); Reconsideration denied, IBCA-11 Dee a 
19,1955) Oe Se 
oe Bergeson’ v. U. 8, ‘Civil No. 2044 D. Wash, Complaint dismissed, Mar. uy, , 1958; = 
3 “ne appeal. Di fds ae erie eae he I echo eae a, cer 
Bishop Coal Co, 821D . 558 975) . ood 
. William Bennett, Paul E Goad & United Mine ‘Worker Ns “Thomas Ss. & Klemp. 


Secretary of the Interior, No. 15=2158, ‘United States. Ct. of F Appeals, DEC. Cir. Suit _ 
pending. 


Black Fox Mining & & Development Corp, 2 2 IBSMA 110, 87 ID. 207 i980) = 


- Black Fox: Mining & Develoninent Can: v: Cecil Wraps Son of the Interior, et 
“al, ‘Civil No. 80-918 K, W.D. Pa. ene for Plaintiff, dan. 21, 1981; no fed eared 


an CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW a 


BLM-A-045569, 70 LD. 231 1 (1968) - 


New. York State Natural Gas Corp. v. - Stewart L. Udall, Civil No. 2109-63. ; 
Consolidated cn ‘Supph: Corp. Vv. er L Udall et al, ‘Civil No. 2109-63. Judec | 


| ment’ for defendant, ee 20, 1965; per. Curiam | decision, aff'd, eae 28, 196; | no 


‘Petition. 


a. Melvin A. Brown, 69 1D. 181 (1962) 


"Melvin A. Bein v. Stewart L ‘Udall, Civil No. 3352- 62. Judgment f for defendant, eat 
- Sept. MN, 1963; rev'd, 335 F.2d a0 ae no 0 petition, - ene Be ; 


R C. Buch, 15 LD. 140 (1968) 


RS C: Buch v. Stewart L Udall, Civil No. 68-1358-PH, CD. Cal. sade for 
- plaintiff 298 F. Supp. 381 (1969); ‘rev’ d, 449 F.2d 600 (9th Cir. ‘197d; a Aagement for | 
_ defendant, Mar. 10, 1972." | | 


Bureau of Land Management Vv. Holland Livestock Ranch et al. 39 IBLA 
_ 272; 86 I.D. 188 (1979). ae t4 | 7 | 


Holland Livestock Ranch, a Cob ahi composed of Bright Holland Co., Mari- 
-. mont-Holland Co. & Nemmeroff-Holland Co. and John J. Casey v. U.S., Cecil Andrus, | 
.. Secretary of the Interior, Edward Roland, Cal. State Director; BLM, & Edward 
..... Hastey, Nev. State Director, BLM, et al., Civil No. R-79-78-HEC, D. Nev. Judgment . 
_«. for defendant, Aug. 7, 1979; aff'd, 655 F.2d 1002 (9th Cir. et Se ee Bf 


The California Co., 66 LD. 54 (1959) 


- . The California Co. v. Stewart L. Udall, Civil No. 980-59. Judgment for defendant, 
187 F. SUP. 445 (1960), aff'd, 296 F.2d 384 (1961). : | 4 : 


| In the Matter of Cameron Parish; ‘Louisiana: Caineron Parish Police fir | 
-.. & Cameron Parish School Board, June 8, +1968, appealed, By. Secre- 7 
| tary, July 5,. 1968, 75 LD. 289 (1968) 2 


Cameron Parish Police Jury v. Stewart L. Udall et.al., Civil No. 14, 206, W.D. La. 
J udgment for plaintiff, 302 F. Supp. 689 (1969); esas venue ei prior order issued Nov. - 
5, 1969: : | 


| James W. Canon et an 84 LD. 176 (1977) 
Mark B: Ringstad, William. i. Waugaman, William N. Allen UL Nils Braastad, : 


_Elmer Price, Dan Ramras, & Kenneth L. Rankin v. U.S., Secretary of the Interior, & 
The Arctic Slope Seasons Corp., Civil N. AT8-32-Ciy, _ Alaska. Suit pending. od 


Canterbury Coal: Co., 83 L D. 825 (197 6) 


 Chaterbury, Coal Co. v. “Thomas s. Kleppe, No. 716-2828, United States ot. of f Ap a 
peals, 3d Cir. Affd pet curiam, June 15, ‘TT | : ee 7 


= So Fuels, Ine, 2 1BSMA 261, 87 LD. 430 (1980) 


Capital Rule Wie v. ” Cecil’ D. Ais Secretary oF the pen Walter N Heine 2 c. : 
’ Dir. Office of Surface Soh Reclamation. ce Gee eee No. 80-2438, SD. WwW. oe. 


Va, Suit laa 
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7 Carbon F Fuel Co, 83 1 D. 39 1976) 


- United Mine Workers of yemree v. Thomas Ss. - Kleppe, } No. 16-1208, United Btates’ Des 
Ct. of Appeals, D. C. Cir. Reversed. & Remanded, 581 F: 2d 891 1 1978) cert. denied, Oct. 
30, 1978. . | ae oe. 


- Carson Construction Co, 62 I. D. 422, (1955). 


“Cason ‘Construction Co: v. U. Ss, ce CL No. 487 -59. Judgment for r plain, Dec. 14, 
1961; no appeal. | 7 | 


Chargeability of poe Enbraced + in Oil and Gas Lease: offers 71 L D. 
: 3837 (1964); Shell Oil Co. A- 80575 (Oct. 81, 1966) 


"Shell Oil Co. v. Udall, Givil No. 216-67. Stipulation of dismissal filed Aug. 19; 1968. 


ae Chemi-Cote Perlite Corp.- Vv. _ Arthur C. W. Bowen, 121. D. 403 (1965) 


" Bouter: Vv: Chemi- Cote Perlite, No. 2 CA-Civ: 248, ‘Ariz. Ct. a Decision baal : a 


“Dept by the co) court, aff'd, 423 P.2d pee (1967); rev'd, ce, P. ee! 485 ead: ae 


= of Homer, 6 ANCAB 208, 88. LD. 1047 (1981) | 


oe of Hone ve Curtis Mc Vee, State Director of the Bureau ofl Land a Management ne 7 
et al, Civil No. A82-043 oy - Alaska. Suit pending: oe | eae 


ma = Stephen H. Clarkson, 2 Me D. 138 (1965) 


Wicohan H. Clarkson V. ‘U Ss, ‘Gong. Ref. 5-68. “Trial Commr’e s ee adverse to oU. s. = - 


~ issued Dec. 16, 1970; Chief Commr’s report concurring with the Trial Commr’s report. is 


ao, ” | _ issued aot 13, 1971, PL. 92-108 enacted accepting, the Chief Commr’ s pepore ee, ea 

“ Appeal of COAG Inc, 81 LD. 700 974) | ee | 

eee - COAG, Inc.v. us, Gt cL. No. 395-16. Suit pending. Ce re ee 
7 M Mrs Hannah Cohen, 1 0 1 D. 188 (1963) : 

Hannah and Abram Cohen v. wu S, Civil No. 8158, DRL Compromised. 


| Barney R. Colson, 7 0 L D. 409 (1963) 


Barney R. Colson et al. v. Stewart L. Udall, Civil No. 68-26-Civ. ~Oc, M. D. Fla: 
Dismissed with prejudice, 278 F. Supp. 826 (1968); aff'd, 428 F.2d 1046 (5th Cir. 1970); 
cert. denied, 401 U.S. 911 (1971). 


Columbian Carbon Co., Merwin E. Liss, 5 63. LD. 166 (1956) 


Merwin E. Liss v. Fred A. Seaton, Civil No. 3283-56. Judgment foe: defendant, Jan: 
2%, 1958; appeal dismissed for want of ear iaaa Sept 18, 1958, D. C. Cir. No. 14, 647, 
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Appeal by the Confederated Salish & rouretr Tribés of ines nae i 
Reservation, in the matter of the Enrollment or ae Elverna x. | 
ce Clairmont Baciarelli, Ke TD. 116 (197 0) a : | 


: * eiperil Veoonie Clairmont Baciarelli v. Rogers Cc B. Morton, C Civil No. C-10-2200 = . 
SC, D. Cal. sudements for eetendant, reer 21, 19; pas 481 as or 0 @th Cir. Sade a 


no petition. 


bieadbididen Coal ©o, A IBSMA 218, 86 LD. 528 (1979); 21BSMA 2 21, 87 7 . 
~ LD. 59 (1980) 


Consoliaanon® Coal: Co. v Cecil D. Andrus, . Secretary of. the Interior, Civil No, » eee 


803087, S.D. Ill Judgment for defendant, Feb..8, 1982. 


F Appeal of Continental Oil Co, 68 1 D. 887 961) 


Dénitinien tal ‘Oil: Co. v. Seewae L Udall et ce Civil No. 366-62. _ Saiement for a5 
defendant, ‘Apr. 29, 1966; aff'd, Feb. 10, 1967; ‘cert. denied, 889. U. S. 839. C1867). - et 


4 Estate of Hubert Franklin Cook, 5 IBIA 42; 83 LD. 75 (1976) . | 
lary V. & ‘Roy H. Tohison, Matiene nee Exendine & Ruth Fehon. oo v. | 


“Thomia S. Kleppe, Secretary. of. the. , Interior, Civil, No. Se MSc ap) D: Okla. | 
‘Suit pending. : is | , 2 | 


Auoiba C Copeland, 69 1. D. in 14962) 
- See Leslie N. Baker et al. oe | _ . | 
- By be Cord, Donald E, Wheeler, Edward D. . Neuhoff, 8 80 LD. 301 1 (1973) 
“OS aaupanad DY Neiihaff 6 i: E-Co¥d Rogers C: BY Mérton; Secketary ofthe Interior, 


+ Civil No. R-2921, D: Nev. Dismissed, a ‘12; ‘1975. (opinion); aff'd, July 17, 1978; no an _ 


petition. 


: Appeal of Cosmo Construction Co., 1 3 1 D. 229 (1966) 


‘Cosmo Constuction Co. et ab v. “US, Ct. a. No. 119-68. Ct. opinion setting case for 3 
trial on oe merits issued, Mar. 19, 1971. ee ee a er 


‘Reclamation & “Enforcement, 3 3 IBSMA 44, 88 I D. 894 (1981) © 


‘Couneil of he Southern Mountains Ine: v. James G ‘Watt, Civil No. gis 1022. ‘Suit 
- pending. : . . ; 


Cowin & Co, 83 L D. 409 9 (197 6) 


United Mine Worker of America v. ‘Thomas S. s Kleppe No. 76-1980, United States oe, 
| “Ct. of Appeals, D.C. Cir. Suit: pending... é | 7 oes 


4 Estate of Glenn. & * Co, Resource Service Co, 82 IBLA 182, 88 iD 236 | 
“(1981) ey fer ar | 


Mildred D. Coy et are Vv. an G Watt, | Secretary of ihe ties oe ed al, Civil No. 81- | 
es Suit pending. | 7 | | oe | 
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: Batate of Jonah Crosby Deceased Wisconsin. Winnebago Unallotted), 81 ‘ . 
ED. 279 (1974) — - 


Rober. Price’ Vv bar Cc ‘B. “Moron. ‘individually ‘ei in. ae offidial cee as” | 


=. - Secrétary of the Interior & his. successors in office, et al., Civil. No. 74-0-189, ae Neb... 


emanded to the saegiaat for further. acteinistralive action, ‘Dee. 16, bull on 


ohn C. deArmas, Jr, PA. McKenna, 63D. 82 (1956) 


ec 


| Patrick A. ‘McKenna v: Claivite A: ‘Davis; Civil No. 2125-56. Tidiement, for defend- 
ant, June 20, 1957; aff'd, 259 F.2d 780 (1958); cert. denied, 858 U. 8. 835 (1958). 3 


a es R Delasée,. 39 IBLA: 194, 84. LD. 192 (1979); Blanche ve White, 40 
IBLA 152, 85 LD. 408 (1979) 


: Siginire ‘Capital: tom et al. v. Cecil. D. Anas Secretary of t the faion Civil No. 
“C1 128; D. pubs AGFd: in. ‘Part; rev.d: in. Lpert eae 2A, 1980;; appeal, withdrawn. 


| Dinco Coal Sales, Ine, 4 IBSMA 85, 89 LD. 18 (982) 


“Mary Debord et al. v.. Janes C Wait, Secretary oft the Interior & Dinco Coal Sales, | | 
Ine, Civil No. 82-99, D- Ky. Suit pending. . . 


© The Dredge Corp, 64 LD. 368 (1950); 65D. 336 (a9b8) 


The Dretige Corp. v. ei Russell Penns ‘Civil’ ‘No. a5; D. Nev. “Siidgrhedit fo dofeiid- 


ant, Sept 9, 1964; aff'd; 362-F.2d 889.(9th:Cir. 1966);"no: petition: See also: eet Co. Wen de 


| ; _ =Husite Co., 369 P.2d 676 One cert. denied, 871 yen 821 oe 
~~ Drummond ¢ Coal Co, 2 IBSMA 96, 8T LD. 196 4980). 


Smead: Coal Co. v. Cecil D. Andrus et al, Givi No. C-V-80-M-0829, N. D. Ala. | 
Judgment for plaintiff, ‘Apr. 20, 1981." 2 ae ne . 


- a Eastern Associated Coal Corp. » 82 L D. 22 975) | 


iy ere aon of United Mine ‘Workers. Of: ee v. ee Cc. B Morton, < . ; 


Re ess of the-Interior, No..: 15-1107, - United States. Ct. of. ‘Appeals, DC. Cir. Dis- 
- missed by stipulation, Oct. 29, 1975. a 


- Eastern Associated Coal Corp., 82 L D. 311 (i975) 


‘United Mine Workers of tmariae 4 Vv. Tnterior ‘Board of ‘Mine ‘Operdiions Anes No. . 
A517 27, United States Ct. of: Appeals, 1 D. C: Cir. Petition’ for Review. nner ed | 
28, 1975. ~ | er ee : 


Te cements Ais Coal Corp’ “i 82. L. D. 506 (197 5); -Révonsideration, 89 LD. | 
425. 97 6), Aff d en-banc,: 83. TD. 695. (197 6); a ‘IBMA: 152 (1976) 


United Mine Workers of America v. Cecil D. Audra: No. 1 1090, United States Ct 
of Appeals, D. C. Cir. eee dismissal, JADE: 4, 1997. | 


— Mining €o., 2 IBSMA By 87 I. D. 9 (1980) 


_Bastover Mining Co. v. . Cecil D. | Andrus ai al, ‘Civil No. 80. 1, ED. Ky, ‘Suit pend 
“fig. a ar. Rad ; : 
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. toma of Eklutna, Ine, 1 ANCAB 165, 88 LD. 500 «1976 


“State of Alisha Ny. Alaska Native Claims # Appeal Board et al, wil No. AT6- -236, D, ae : | 
- Alaska. fa pending. : a sete 


| - J. Enevoldsen, A IBLA 70, 86D. 643 1979) 


ae aA Eneuoldaen ve Cecil D. Andrus, ISecreiary of the Teen Glenna: M. Lane, ae 7 
Pee. Chief, O&G Section, Wyo. sas Offre, BLM. & Sek cella Reeder, Civil No. cue a 
; 0047, D. Wyo. Suit pending... | m 


S 4 David H. ‘Evans’ v. Ralph C. Little, A- 1044 (Apr. 10, , 1970 1 IBLA 269; cf 
81D. 4T(971) | = 


David HE Evans v. Pies: C B. ‘Morton, Civil No. 1-71-41; D. ‘ashe. Order granting 7 
- anotion. of Ralph C. Little for leave.to' ‘intervene as a party defendant issued June 5, 
1972. sugement for defendants, July, 27, 1978; affd Mar. 12, 1915; no aes - 


| dont Farrelly et al, 6210. 1.4955). 


. "John Fi Parsi & The Fifty. One Oil Co. v. . Doglas Mekay, Civil No. 087- 55. 
_ Sudgment for Plaintiff, Oct. 11, 1955; no appeal: - 


| Milton D. Feinberg, Benson J. ‘Larios 37 IBLA 39, 85 1 D. 380 978); On 
"Reconsideration, 40 IBLA 222, 86 I.D. 234 (1979) 


ot Benson Jd. Dano v. ‘Cecil Andrus, a of the ere Jones E. Burshi, Douglas 
E. Henriques: & Edward. W. Stuebing, Administrative. Judges, IBLA,. Civil No. 12, 
- 1804. Dismissed a as to defendant Feinberg, Mar. 17, 1981. ) 


Foote Mineral Co, 34 IBLA 285, 85. I. D. 11 i ast ) 


ae : Foote Mineral Co. Vv. “Cecil D. Gee Individ. & as ee be the aioe H. 

7 William Menard, Individ. & as Director, Geological Survey, & Murray T. Smith, — 

~ Individ. & as Area Mining Supervisor, Geological Survey, Civil: No. LV-78- ‘141 RDF, 
D. Nev. Dismissed without preindies Nov. 15, 19795 ‘No appeal. ) | 


| Foote Mineral Co. v. U S., Ct, oes No. 12-78. Suit pending. 


od | Administrative Appeal of Fort Berthold Land & iiineaiogh ‘Ass'n nY. Men , 
-... Director, Aberdeen Area. Office, Bureau Of Indian Gilta ey IBIA 90, | 
87 I. D. 201 (1980) fare | 


“Edward. Ss: ike Sonn. Fioderoke. Nae Danks 3 et al: ve ‘Harrison Fields, ae 
eens Supt. of Fort Berthold Indian. Reservation, et eal, Civil No. 4-80-99, D. N. D. 
«Balt a ae | ee ee} Mee! He aves se 


an - ns Tack Foster, 15 L D. 81 ag96s) 


ec - Gladys H. Foster, ‘Reoiirix of the state of T. Jack Foster: v. Stewari L. ‘Udall, 1, Boyd : 7 
ie = L. Rasmussen, Civil 1 a 76H; D.N.M. la se for bs acti June 2, peat no os ars . 


| CUMULATIVE INDEX TO sums FOR. JUDICIAL REVIEW Pe ate 
: “on Western 1 Oil Co. et ‘al, 65 LD. 316, 427 (2958) 


| Rayna i Hohe: vy. ae A: ‘Seaton, ( Civil | No oO. 2810-59, 9 Sadement for + plait : BO : 
“Aug 2, 1960 (opinion); no appeal. eee Sse ko - 


"See Safari v. Udall, 304 F. 2 944 (1962) cert. denied, 31 1 v. s. 901 0962). 


ie. Fe Exploration Co, 61 D. 160 (1960) 


- Gabbe ‘ebisration, Co. v. , Stewart a Udall, Civil: No. 219-61, Sudgméit for nd o a 


ant, Dee, 1, 1961; aff'd, 315 F.2d 37 (1963); cert. denied, 375 U.S, 822 (1963). 


| Botate - Temens (Timens) Vivian | Gardafee, 5 TIBIA 118, 88 1D. 216 6 
: - 0976)... 3 ; ces 


‘Cohfederaled Tribes & Bonds - the Yakima Indian Nation. Vv. Thomad: Kleppe, : 7 
‘smecretary of the Interior, & ail Ray, Civil No. C-76-200, E. D: Wash. space pending, | 


Sat Stanley Garthofner, Duvall Bros., 67 I. D. 4 (1960) .. 


Stanley Garthofner v. Stewart L. Udall, Civil No. 4194-60, Judgment for plaintty i 
Nov. 27, 1961; no appeal. 7 . | ; 


Estate of Gei-kaun-mah Bert), 82: L D. 408 (197 5). | eos 
- Juanita: Gekduninal Mamineday & Imogene Geikaunmah Carter: Vv. Rogers C B. 


- Morton, Secretary. of the Interior, Civil No. CIV 75-1010-E, W. D. Okla. dudement for 
_ defendant, 412 BF. Supp. 283 (197 8; no appeal. 


: General Excavating Co., 67 1 D.- 344 (1960) 


General Beoaing Co. Vv. U. Ss, Ct. Cl. ao 170-62. Dismissed with Pej, Dee, : 
_ 16, 1963. oe ee en er ee Oe 


Nelson A. Gerttula, 64 L D. 225 «1957) i. 


- Nelson a Gerttula v. Sionare L ‘Udall, Civil No. 685-60. b: Judgmietit for ‘defendant, 
‘June 20, 1961; motion for Seale denied, Aug. 3, 1961; aff'd, 809 F.2d 653 (1962); no 
petition. | Shes he ~ ne Cie ae ae 
: Charles B.. Gonsales et al, ‘Western Oil Fields, Ine, et al, 69 L D. 288 | 
2, 4962) : = 


- g ; Pan ‘American Petroleum Corp. & Charles B. Gonsaiess Vv. sea: Udall, Civil No. 7 


- 5246, D.N.M. qudgment es defendant, lace 4, 1964; aff d, 352 B. 2d 82 Med Cir. 1985); ; . : : 7 


| ss ae ‘no Petition. | : : ae 
| y James C. Goodwin, 80 1 D. 1 973) 


anes: C. ere V: Dale R Andrus; ‘State Dir., Buretii ae toad Tine. ‘i : 


* Burton. W. Silcock,-Dir., Bureau of Land Management, & Rogers: C. B. Morton, Secre- - oly 


— . tary of the Interior, Civil No. C-5105, D. Cale: Dismissed, Nov. 29, 1975 a ee = 
eae Mar. 9, 1976. na ate . om 
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ae Gulf oil Corp, 69 LD. 30 (a962)" 


| * Souihiiiestorn ‘Potroiciinn: Corp. v. ) Stewiare L. Udall, Civil No: 2209-62. 2 Iudgnent for 
_ defendant, Oct. 19, 1962; aff'd, 325 F. 2d 633 (1963);. no petition. ca | 


Guthrie Blscrical Construction, 62 1 ie 280 (955); IBOA-22 (Supp) 
(Mar. 30,1956) a ae ce 


Guthrie Electrical Construction. Co.: v- LU. s, Ct. ch. No. . 129-88. . Stipulation of sities acs 


vs “ment filed, ‘Sept. i, 1988. Compromise offer r accepted and. case “closed Oct. 10, 1958. 


sy Ls, H Hagood et al, 65 I D. 406 (1958) . 


Edwin Still et al, v. U. s. Civil No. 7897, D. Colo. Compromise accepted. 


Res ey ae 


Raymond J. Hansen et aL 67 L D. 362 (4960) 


Rapiondl J. Hansen et. al. Ve Stewart: L. Udall, Civil No. “3902- 60. guise for 
defendant, dune 23, 1961, aff'd, 304 F.2d 944 (1962); cert: denied, 371 US 901 (1962). 


‘ o Robert’ ‘Schulein v. Stewart : ‘Udall, ‘Civil No: 4131-60. Judgment for. defendant, 
June 23, 1961; aff'd, 304 F.2d 944 (1962); no petition. hee 


Hat Ranch, Inc., 27 IBLA 340, 83 LD. 542(1976)° ee 
° Hat Ranch; Ine. y. ‘Thomas Kleppe et al, ‘Civil No. "16. 668M: D. N. M. Remanded to 


“the Interior Board’ of Land Appeals, J Ju line 2, 1978; 3 Sppeal dismissed for lack of j Juris- | 
a Oct. 18, 1978, | 


: Billy K., Hatfield et al. v: Southern Ohio: Coal Co, 82 ED. 289 97%) 
: District 6 United’ Mine Workers of América et ad v. US. Dept. of interio® Board of 


Mine Operations Appeals, No. 75-1704, y 8. Court of oar D.C. Cir. Board’s deci- 
3 ‘sion aff'd, 562 F.2d 1260 .(1977). : . | 


Jesse Higgins, Paul Gower & William | Gipson v. Old Ben Coat Cone 81 
ED. 423 (974). ee ee 


_ Jesse Higgins et aL v. Cecil D. Aegee No. 7TT- 1363, United States Ct, of Appeals, 
dD. C, Cir. Dismissed for, lack of JUICY June 20, ioe a . 


Holland Livestock Ranch & John J. Casey, 52 IBLA 326, 88 LD. 215 5 
981), | | 


\ Holland Tivestoek Rech Z Ae v. US, James ‘Wait Seerétary of the Interior, et al, 
Civil No. CIV-R-81-68-BYR, D. Nev. Suit pending. | 


| Kenneth Holt, an individual ete., 68 I. D. 148 896)” 
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Home. Petroleum Corp ef al., 54 IBLA 194, 88 I. D. 4T9 (1981)... 


oy: C Poredas, Calvin J. Gillespie, Pelen G Sardntos, Thomas. o. ads | 


Donald J. Albrecht, & Fred L. Engle, d/b/a Resource Service Center v. James’ G. Watt, - 


. Secretary of the Interior, Glenna M. Lane, le O0&G See. ae State lean BLM, 
/_ Civil No. ‘C81-206, Dz noe: Suit pending. . eens ea , 7 


| Ga es & M. T. MeGregor v Vv. ae G. Watt e et al, ‘Civil No. c8i-208, D. 
WG: Suit Pending ee : | 


“Hoover & Bracken ‘Sibu Ines 52 IBLA 21, 88 I. D. t 71981), 


Hoover & Bricker Energies, Ine. v. DOL, Sania Watt. Gecieniny, Doyle ( G. redeeh. 
Acting Dir. U.S. Geological. Survey & Theodore Krenzke, Dep.. Comm’ T; BIA, Civil. No. 
CIV- BEM, w.D. Okla. Judgment for paeal Nov. 18, 1981. 


Hope. Natural Gas Co, 70 ar D. 228 (1963) 
| Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2182-68. 


* Consolidated. Gas. Supply Corp.’ v. Stewarts, Udall ‘ok pale Civil ‘No. 2109- 63. ie: 
‘ eae for’ defendant,. ea 20, 1965; ‘Per. curiam: decision, ‘aff'd, Apr. 28; 1966; “no 
a Peahon:. | | | . | | 


Batt Hulse v. William H. Griais; 6TED. 212 960). 


* Witliaiin’ H. Griggs Ve ‘Michael T. Solan, ( Givi No. 8741, D. Tdaho. ‘Stipulation for | 
- dismissal filed May 15, 1962. bay 


7 Idaho Desert Land Entriee—Indliak Hill Group, q 2: rf D: 156 (1965): U: s . o 
__. .v..Ollie Mae. Shearman. et al. —Idaho Desert Land Hntriee Indian - 
- “Hill Group, 73 LD. 386 (1966) © 7 : 


Hen 4 Wallace Reed et al. v. . Dept: an the Frderiot et. al, Civil No. 1- 65-86, D. Idaho. Order _ 
— ~ denying: preliminary ‘injunction, Sept. 3, 1965; dismissed, Nov. 10, 1965; amended 
- see filed, sent 11, 1967. | 


ae OU: Se v:  Réyindnd Tt Michener’ et al, , Owl No. L -65-98, ie dati: Dismissed without 
SF tt, prejudice, June 6, 1966. 


Pena. oy rae 
Se wet ted oe Se wl see e 
Sek o 


Ws; S. v. Hood d Corp. et al, Civil. No. : ts 61 m1, SD. Hdaho. ae — oe ra ie ; : 


‘Civil Nos. re 65-86 &: 1-67- 97 consolidated: Judgment. adverse: to US. ly: 10, 
a 1970; rev'd, ‘480 F.2d 634 (9th Cir. 1973); ‘cert. denied, 414 U.S. 1064 1973); dismissed | 
wath: ‘peesdice: subject to the terms of- the stipulation, ae 30, 1976: Es | 


Appeal of Bi Inter*Helo, Ine, IBOA-113- 5 68 Wee. 80, 1969), 82, LD. 591 


Joh Billméyér, ‘bite: Vv. -U S, Ct. Cl. No. 54-74, Remanded vith i instructions to 0 admit 
evidence, ey 30, 1975. . 
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| . tegration of Sec! 603. of the Federal Land Policy & Maricigenient Act 7 


| ae 1976—Bureau oF Land pga aslls rues Wilderness ee, 7 = 


- LD, Se 0979). ae | Std ae es 
“Rocky Mouniai: Oil & Gas Ass’n v. Cecil D. Andrus, ‘Secretary of the Taterios & Leo | 


- Krulitz, Solicitor of the Interior, Civil No. laces D. eee a for plaintiff, a oe 


Noy. VM, 1980; eer filed, Jan. 9; 1981. 


: : Interpretation of the Submerged Lands Act vee L D. 20 1964) 


Floyd A. Wallis v. Stewart L. Udall; Civil No. 3089-68 Dismissed with h prejudice, ; 
_ Mar. 27, 1968., : | 7 — we i nae ie 


: oa | Island Creek Coal Co, ri IBSMA 316, 86 I. D. 14 4979) 


Island. Creck Coal Co, Rebel Coat 00. v. Cecil D Andrus et al, ‘Givil No. 80-8197, a in 
SW. W. Va. Suit pending. . | Ee 


C. J _Tverson, 82 LD. 386 (1975) | fe TE ga Bt 
Cod: eon Vv, . Kent. Frizzell; edie Segara of: the- Hitevier & Dorothy D. Rupe, 


? Civil No. T- -106-Blg, D. Mont. rea for. dismiseal with oa ee: Sept. 10, 
~ 1976. | oe rt ae egos i 


J. A. Terteling & & Sons, ¢ 64 1 D. 466 61957). 


oe a. A. Terteling & Sons’ v.., 7) S., Ct. cl. No. 114-59, Judgment for defendant, 390 F2d 
| 926 (1968); pemaihins aspects sie ee irre ree | 


IDs Armstrong. Co., 63 I, D. 289 (1956). 


LD. “Arinatrong: da ve US, ct. ore No. 490-56. Plaintift's motion to dismiss peti users 
tion allowed, June 26, 1959 | ee a = ae | 


MG. Johnson, 8 L D. sot 7 09TD us) Vv. Menzel G. Johnson, 161 sIBLA 234 
“ag974) 2 


. Menzel G. Goiieonn Vv. Ragone C. B Morton: * Beeréiary of the daterior ‘et wed, Civil No. ir 
CN-LV-14- 158, RDF, D. ‘Nev. videoent for defendant, Oct. 18, 1977; aff'd, ‘Bept.: 18, 7 
a 1980. No petition. a 


June Oil & Gas, Ine, Cook it & Gas, Ine, AL BLA 394, 86 LD. a a re 


C979) 


"June Oil & Gas; ine: & Cook Oit & Gas Tne: Wi ° Cecil D. ae Secretary of the | ; a 


Interior, et al., Civil No. 79-1834, ‘D. Colo. » Sudgment £ for defendant, Jan. 20, » 1981; | 

- appeal filed Feb. 11, 1981.” Oe Gee, gk ea we Ri ete te, oe 
7 « Kain Steel Corp, r Petitioner Vv. “Office of Se Mining Reslnation nde : | 
_ Enforcement, ‘Respondent, 1 IBSMA 184 90?) faieer pleel. eCorPs B | 
- IBSMA 158, 87 I. D. (824 (1980) | 


‘Kaiser Steel Cok v. Office of Surface Mining & Enforcement Civil No. . 80- -656-M, | - : . : | 


| -D. N. M. Suit pending. 
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e. ot a Estate of San Pierre: Kilkaken (Sam E Hill) 1 IBIA 299, 19 LD. 583 e 


(1972); 4 IBIA 242 (1975); 5 TIBIA 12 (1976) 


Christine Sam & "Naney Judas. v. ‘Thomas K. leppe, Seoreary of the 3 Interior, Civil No. aad 
~ C-76- 14, B. D. Wash, picies ee prejudice. ee ed | ah 


- “Ai Kluenter et al, A-30483, Nov. 18, 1965. 


| See Bobby Lee Moore et al. 


tes Kottas, Earl Lutzenhiser, BLD. 123 (1966). ee 
Karl M. Lutzenhiior a ‘Leo J. Koitas’y. Bevarete Udall et ak Civil No. 137%; Do | 


i ie “Mont. dudgment f for defendant, dune 7, 1968; aff'd, 432 F.2d : 328 (th Cir. ath, no. 
Petition. . oN! : 


7 Max L Krueger, Vaughan B. Connelly, 65 L D. 185 (1958) 
Max Krueger’ v. Fred A Seaton, Civil No. 3106-68. ‘Complaint dismissed by plain: 
_ tiff, June. 22, 1959. ae Be eh ee ae oe ) 


- Marlin D Kuykendall v. © Phoenite Area Director & Yavapai Prescott 7 | 
Tribe, SIBIA 16, 87 LD. 189 ee) ot 


* YausbauPiomott Indian Tribe \ v. “Cecil D. tie Secretary oft the Interior, et-al., L, oe 
Civil No. CIV “80-464 PCT-CLH, D. sits Sait pene a 


: W. Dalton La Rue, Sr, 69 L D. 120 (1962) 


W. Dolton Lé Rue; so v. apart. Udall, Civil No. angd-t 62, b Fadlgment f for defend. 
ant, Mar. 6, 1963; aff, 824 F. 2d 428 oe cert. : denied, 376 US. le eo aaeas oo 


“t L. B . Samford, Ine, TAID. 86 (1967) 


oe B Samford Ine. ve. U. s, Ct. al. No. .398- 67. Dismissed, 410 F. 24 782 29695, no 
sat é petition. i } om | 


: Ch Charles Lewellen, 70 L D. 15: 5 (1963) 


gene pend ee Stevbrart L: Udall, Civil 1 No. 474-64. Judgment for defendant, i 7 
— Oct. 5, 1964; pupee voluntarily dismissed, Mar. 26, 1965. eal | a 


- Administrative ‘Appeal. of Ruth Pinto Lewis ° V. Superintendent of the a 
| _ Eastern Navajo Agency, 4 IBIA 147, 82 I D. 521 (1975) ae 


. Riith Pinto Lewis, ‘Individually & as “the Adriinistratrix of thie ‘Batate of lonaees - 


Pinto v. Thomas S. Kleppe, Secretary of the Interior, & US., ‘Civil No. cIv-1 6-223 M, M, . 


Dé: N. M. dudement for plaintiff, July 21, 1977; no bd eae 


_ | : Milton H. Lichtenwalner et al. 69 I. D. 11 (1962) 


Kenneth MeGahan v. Steiart E Udall, Civil No.. A-21- 63, D. Aisaee Dismiased o on- oe | 


wie merits, Apr. 24, 1964; stipulated dismissal of appeal with prejudice, Oct. 5, ‘1964. | : 
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| Merwin E. Lis et al.; 10 I. D. 231 968) 
ope Natural of Co. v. Stewart I. Uaatt, Civil No. 2182-68, 


“Cosi Gas Supply Corp. v. ” Stetvart L: Udall et fal: will No: 5 9109-68, Judg- ~_ 
~ ment for defendant, aus 20, 1965; Per curlam dec., cathe, oe 28, 1966; no slate | 


Bess May Lutey, 7 6 I. D. 37 (1969) pets. as 


Bess May as, et al. v. Dept. of Agriculture, BLM, et a Civil No. 1817, D. ‘Mont. 
“Judgment. for Roteusany es 10, 19705: ‘no’ ‘appeal..: Ue eee os ae 


Appent of Carmel Je McIntyre; 4 ANCAB 24, 86. L D. 668 (1979), 


‘Caemel J “Melniyre v. , Cecil D. ee eas of the ee Frank Grade, Dir: 7 
BLM. Curtis V. McVee, Alaska State Dir., BLM, Alaska Native Claims Appeal Board, 
_Eklutna, Ine. &: Cook. Inlet. cei Ine.,, Crak No. ATI=BOL Clv," D.. ‘Alaska. Suit | 


pending. 


Elgin A. "McKenna Bxecutrix, | Estate of Patrick A ‘McKenna, “4 1 D. 138 
ee a3 | | UP Sc iata cae ‘te eae 


“Mrs. Elgin. A. McKenna ¢ as utes ar the Estate of P Pairick “A: |. McKenna, I Deckasea 
y. Udall, Civil No. 2001- 67. arcrcaome for defendant, i 14, 1968; ane d, 418 ee 2d . 
evar (1969); no petition. - 3 ae rer 


~ 


‘Mrs. ‘Elgin A. McKenna, | Widow mae Sue eon in s Titereai tor Patrick A McKenna, 
Deceased v. Walter J. Hickel, Secretary. aft the’ AETIOTs: et. al., Givil N OQ; 2401, D: Ky. 
Dismissed. with ae maey 11, 1970. a | | | 


A. G McKinnon, 62: ir D. 164 (1955) 


x G. McKinnon v. US., Civil No. 9438, D. Or. Judgment for plaintit, 118 F. Supp: 
913 (1959); rev'd, 280. F.2d 908 io Cir. 1961). , oe 


Estate of Elizabeth @ Jensen McMaster, 5 [BIA 61, 83 1D. “145: 4976) 


Raymond Cc McMaster v. U. Ss. pee of’ the: “Titerion, ‘Setretary. ee the Interior. ‘& 
Bureau of Indian ova os No. C76- 1297, W.D. ‘Wash. Dismissed, June 29, 1978. 


Wade McNeil et al, 64 L D. 423 1957 = 


‘Wade MeNeil Ve: Fred A. Seaton, Civil No. 648-58. Judgment for defendant, dune oy, | 
1959 (opinion); rev'd; 281 F.2d: 981. 1960), no, ©. petition... Ce eae oe 

. Wade McNeil ve Albert K. ee et al., Civil No. 2226, D. . Mont, Dismissed, 199 F. | 
_/ Supp. 671. (196)); order, Apr. 16, +1962... eee We ae en er ee age | 


: Wade McNeil v. Stewart L. Udall; Civil} No. 618-62, Sudeucat ie , acfecaant Dec. 
«18, 1963 oa affd, 340 F.2d 801 (1964); cert. denied, 381 US. 904, ee ae 
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Ol Co,, 81 ID. 457 agra). 


Wate, Oil Co.: y. Rogers C. B 3 Morton, Secretary ori the Interior, ef t ab: ‘Civil No. C 2 : 
“1-118, D. ewe OE ae de 


Marathon Oil Co. ve Rogers é B Morton; » Seretary of the Interior, et tal, “Civil 1 No. vel - 
_ 14-180, D. Wyo. a ee , 


- Ablantié Richfibi eld C6: rs ‘Pasco, ‘Ine. ¥. Rogers © é :B. Morton Secretary yor the Interi- * 
- oF, etal, Civil.No. C 74-181, D. Wyo.” ae Ge ae a a 

2; " Aetions sonbenidated: judgment for + plaintit, 407 F. » Supp. 1801 ag75), alfa, a : | 

2d 982 (10th Cir’ LOT 8 oo 3 He | oF 3 

ae Salvatore Megna, Guardian, Philip T: Garigan, 65 1D. 38 (4958) ° 


: Siliatore Megna, ‘Guadian etc. v. Fred A. Seaton, Civil No. 468-58. J idgnient for 


en plaintiff; Nov: 16; 1959; ‘motion: ‘for: reconsideration: denier, Dee. 2s A200; ho. ‘appeal. Hat 


7 | Philip T. Garigan ¥ v. Stewart £. Udall Civil No. 1877 Ta. D. dae Prelininaty 
-. injunction against defendant, July 27, 1966; supplemental: dec. rendered Pepe 1, 1966; 
. judgment for plaintiff, May 16, 1967; no appeal. 


| Meva Corp., 16.1. D. 205: (1969)... 


- Meva Orr v. U. Si», Ct. Cl. No. A492- oy Judgment for plains, 511 F. 2d. 548 8 1976) 


| Duncan Miller, Louise Curcia. 66 L D. 888 (1959). 


- Louise Cuccia & Shell Oil Co. v. eter L. Udall; Civil No. 562- 0, 9. Judgment for 
defendant, June 27, 1961; no appeal eta Seta . 


Den Miller, 7 0 L ‘D.1 (1963) . 


| eee Miller Vv. Stewart. is all, Civil N 0. - 931-63. Dismissed for lack ¢ or: /prosecu- 
Fon, Apr. 21, 1966; no appeal. 


Duncan Miller, Samuel. WwW. McIntosh, 7 I L D..121 (1964). 


Samuel W. MeIntosh v. _ Stewart i. Udall; Civil No. 1522-64. . Judgment for defend- 
es ant, June 28, (1965; no appeal. ss 


| Duncan ‘Miller, A-206546 caus. 10, 11968) AS 80566 6 (Aug ih , 1966); & 73 
| AD. 211 (1966) F 


. ican Miller Vv. Udall, Gil No. C-167-66, D. Utah. Dismissed with ‘Prejuice = 
| Apr, 1, 1967; no appeal: ia See ae ceed ah _ 
Bay Lee Moore et al, 72 LD. 505 5 1965; Angie Le Kluenter e et al, A . 
a 80483 ANNOY: 18, 1066) .- ude PR own | 


- 1967) no petition. 
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ais s Morgan et ‘al, 65D. 369 (1958) 


‘Henry s. Morgan Vv. ” Btewart re Udall, Civil No. 3248-59, Sudeaeee fae deferidant, oat 


"Feb, 20, 1961 (opinion); aff'd, 306 F.2d 799 (1962); cert. denied, 371 US. 941 (1962) — 


- | Morrison Knudsen Co, Ine, 64D. 185 (1957) _ 


.  Morrison-Knudsen Co. v.. US, Ct. Cl. No. 239-61, ‘Remanded to Trial Comm’r r, | 845 15° 3 - 
F.2d 833 (1965); Commr’s report. adverse to.U.S. issued June 20, 1967; judgment. for 


’ plaintiff, 897 F.2d 826.(1968); part remanded to. the Board of Contract: Appeals stipu- 
c _ lated dismissal on Oct. §, 1969; indgment for emai ea Uy; 1970. -_ 


kone Enterprises Coal Co, ‘3 IBSMA 838, 88D. 861 age) 


3 ‘Mountain Enterprises Coal. Co. Vv. Secretary of the Interior, Civil No. 81-0825-B, ; 
. W.D. Mee Suit pending, . is ; now 3 | ee 


| Glenn Mw unsey v. Smitty Baker Coal: Co., Ralph Baker, Smitty Baker, & Pp | 
| & P Coal Co., 84 LD. 336 (1977) 


Glenn Munséy v. Cecil D. Andrus, No. 1- 1619, United States ct. of t Appeals, D.C. 
Cir. mult pending. | 


Natue Tribe of Indians vV. State of U Utah, 80 I D: 441 (1973) 


"Navajo Tribe ‘of indians v. ‘Rone C B. “Morton, ‘Secretary of the Interior, oo B 
Thompson, Martin Ritvo & Frederick Fishmen, ‘members of the Board of Land Ap-~ 
 peals, Dept. of the Interior, Civil No. C-308-73, D. Utah: Dismissed with peice 
den. 4, 1979., _ . 


Richard L. Oclschloeger, 6 67 1 D. 237 <1960) 


Richard L. Oelechaager v. Stewart L, Udall, Civil No. 4181-60. Dismissed, Nov. 15, 

_ 1968; case reinstated, Feb. 19, 1964; remanded, Apr. 4,-1967; rev’d & remanded with 
~ directions to enter judgment for epee 389 F. 2d 974 (1968); cert. denied, 392 US. 
» 909 (1968). ow: | 


: Oil Gnd ‘Gas Lecitig on Lands . Withdrawn by J Rresutive Orders for ie 
_Andian Purposes i in Alaska, 70. I.D. 166 (1968) sl 


re Mrs. tie A. Pease Vv. Stewart L. Udall Civil No. 7 760-63, D. ‘Alaska. Withdrawn | 
. as 18, 1963. o. : | - . Giies glln . 


__ Superior Oil Co. v. Robert L. Bennett, Civil No. A-11-68, D. Alaska. Dismissed, Apr. iv | 

23, 1968. - _ 7 ig fd ae ae | | < 

nae "Native Village 0 of ‘Tyonek v. | Robert L. Bennett, Civil No. A-15-63, D Alaska. Dis- Rae ge 
ae! missed, Oct. ‘i, 1968. ; ae Bei. yt . : ne 


ok " ‘Mrs. Louise A. pie Blewart Z. Udall, Civil No. A-20- 63,1 D. Alaska: Dismissed, i 7 
an Oct. 29, 1968 (oral opinion ); aff'd, 332 F.2d 62 th Cir. 1964); 1 no petition. ee Se 


make Gee L ‘Gish ve Stewart L Udall, Civil No. 18-8968, D. Alaska. Dismissed a 
_ without Prejudice, Mar. 2, 1964; no epoca _ a Ae ak | 4 
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Oil Resources, Inc. 28 IBLA 394, 84 I.D. 91 (1977) 


Oil Resources, Ine. v. Cecil D. Andrus, Secretary oF the Interior, Civil No. C-11-0147, 
D. Utah. ‘Suit pending. . : , 


Old Ben Coal Co, 81 I. D. 428; 81 LD. 436; 81 L D. 440 (1974) a 
Old Ben Coal Corp. v. Interior Board of Mine Operations Apes et vaL Nos. Th | | 


1654, 74-1655, 74-1656, United States out of Appeals for the Tth: Cir. Board’s 
decision aff'd, 523 F.2d 25 (7th Cir. 1975). : | a 


Old Ben Coat Co., 82 I.D. 855 (1975) 


aUniied Mine Workers of America v: U.S.:Interior Board of Mine fechas Ap- | 
peals, No. 75-1852, United States Court of Appeals, D.C. Cir. Vacated & remanded 
with nsheeeone to dismiss as moot, Ju une 10, 1977. . 


Old Ben Coal Co., 84 LD. 459 ag77) 


United Mine Workers of Waierien Vv: Ceeil D. Adria) No. m1 1840, United States - 
- Court of Appeals, D.C. Cir. Suit pending. | 


> Appeal of Ounalashka Corp., 1 ANCAB 104, 83 1 D. 475 (1976) _ 
Oinaloshine Corp., for & on behalf of its Shareholders v. Thomas Klee: ne ? 


7 of the Interior & his successors & predecessors i in, bia et ae yak ae ae CIV, 
D. Alaska. Suit pending. , ? 


DE Pack, 30 IBLA 166, 84 LD. 192 (1977); On reconsideration, 38 ra 
23, 85 LD. 408 (1978) 


“Sohn S. ‘Runnells Vv. Cecil ae eee of the Thioniak et aL ‘Civil No. O-11- 


0268, D. Utah. Rev’d & remanded to Bureau of Land id Management for i issuance of the | 
: leases, Feb. 19, 1980; no appeal. a | 


“ack W. Parks v. ic & M Coal Ginn, $3 LD. 710 (197 6) 


“Jack W. Parks v. Thomas S. Kleppe, No. 76-2052, es States Court of 3 Appeals | 
a DEC. Cr olantary Dismissal, May 4, 1977, Bae 


Paul Jarvis, Inc, 64LD.285(1957) ss cs 


Paul Jers Inc: v..U., S, Ct. Cl: No. 40-58. Stipulated judgment for lain, Dec. 
19, 1958, — , | 


ie Peter Kiewit Sons’ Co., 72 LD. 415 5 (1965) 


Peter Kiewit Sons’ 2 v.. U. 5. Ct. Cl. 129-66. Judgment for 3 Plaintif, May 2 24, 1968, 


_ Curtis D. Peters, 80 LD. 595 (1978) 


‘Curtis D. Péters’ v. U.S, Rogers C.B. Morton, as see iae of the Tiere Givil No. | 
0-15-0201 RFP, N.D. Cal. Judgment for defendant, Dec. 1, 1975; no appeal. | aa 
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City of Phoenix v. Alvin B. Reeves et al., 81 1.D, 65 (197 4). 
| “Alvin B. Recess Genevieve C. Rippey, Leroy Reeves & Thelma Reeves, as heirs of AS 
H. Reeves, Deceased v. Rogers C. B. Morton, Secretary of the Interior & The City of 


_ Phoenix, a municipal corp., Civil No. 74-117 PHX-WPC, D. Ariz: Dismissed with 
pprejueiee: Aug. 9, 1974; ee denied, Sep 24, tess no penuees | 


| Harold Ladd Pierce, 69 LD. 14 (1962) 


Dibiean Miller Vv. “Stewart ds Udall, Civil No. 1351-62, Judgment for defendant, 
Aug. 2, 1962; affd, 317 F.2d 573 (1963); no petition. _ & : 


Earl W. Platt, 43 IBLA 41, 86 1. D. 458 (197 9). 


= Barbara Garin Vv. Cecil Andrus, seacag: of the cael Earl W & Buena Platt, | 
Civil No. CIV- 80- 382 PCT, » Ariz, (pause pending. 3 | 


Pocahontas Fuel Co, e 83 I. D. 690 (1976) 


Howard Mullins v. Cecil D. Andrus, No. 11- 1087, United States Court of A peal 
DC. Cir. Reversed - remanded, Dec. 31, 1980. a. ok | 


Pocahontas Fuel Co, 84 LD. 489 ag) 


‘Pieahonies Fuel Co, Div. of Consolidation Coal (6. v. Cecil D. ‘Aide. No. - 
2239, United States Court of Appeals, 4th Cir. Suit. eee 


por Blakely Mill Co. 71 LD. 217 (1964) 


Port Blakely Mill Co. Vv. U. Se Givil No. 6205, W. D. Wash. Dismissed with prejudice, 
Dec. 7, 1964. a te a 


ss Estate of John S. Ramsey (Wap Tose Note) Nee Perce Allottee No. 858, 
. _ Deceased), 81 ID. 298 (1974) 7 oe 


Clara Ramsey Scott v. U.S. & Rouen Cc. B. Morion ‘Gerrerary of’. hie ae et al., 
Civil No. 3-74- 39, Dd. Idaho. Dismissed with A Aug. 11, edie no. ). appeal. 


| Ray D. Bolander Co., 1 2 1 D. 449 (1965), 


} | Ray D. Balas Co. v. U.S., Ct. CL. 51e 66. Judgment for plaintiff, Dec. 13, 1968. 
- subsequent Contract Officer’s dec., Dec. 3, 1969; interim dec., Dec. 2, 1969; order to 
_ Stay: Proceedings until Mar. 31, 1970; dismissed with prejudice, Aug. 8;1970..  .. 


ate of Crawford J. Reed CUnallotted Crow No. 6412), IBIA 826, 79 
ID. 621 (1972) | 


George Reed, Sr. v. Rogers Morton et.al.; ‘Civil NG: 1105, D. Mont. Dismissed, one 
WM, ie no appeal. - | ae | 


- Reliable Coal Corp, 1 IBMA 97, 79 LD. 189 1972) | 
Reliable Coal Gms Vv. Rogers C. B. Morton, Secretary of the fiir a an No: 72- 


1477, United States Court of Appeals, 4th Cir. Board’ S decision aff'd, A718 F. 2d 257 
(4th. Cir. 1973). a tn. BF, : Buh te _ 
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Republic Steel Corp. - 82 I. D. 607 (1975) 


oe Rept Steel Corp. v. “Interior Board of Mine ‘Gncatons Appents, No. 4 6-1041, 
_United States Court of Appeals, D. C. Cir. Rev’ d& remanded, Feb. 22, 197 8. ae 


ged a Oil Coie 5 62 LD. 269 (1955) 


‘Richfield Oil Corp. v. Fred me ‘Seaton, Civil No. 3820-55. ‘Dismissed without: preju 7 
dice, Mar, 6, 1958; no aiecg . 


Hugh S.. Ritter, amas M. ee 72 LD. 11 (1965), i sida te 
‘denied by letter decision dated June 23, ‘1967, by the Under Secre- - 


_ tary. ie | A. | 
Pisa M. Bunn v. Stewart L. Udall, Civil No. 2615- 65. Remanded, June 28, 1966. 


= Estate of William Cevil Robedeaux, 1 IBIA 106, ar: I. D. 234 ee 2 IBIA — 
338, 80 I. D. 390 (1973) . | 


| Grete Lamb Robedeau a al, v. Rogers. e B Morton, Civil No. a i -646, D. ‘Okla 
Dismissed, Jan. 1, 1978. 


eusion Bus Hill v. Rogers C. B. Morton, Civil No. 12-876, W. ‘D. Okla. Tia poet | 
for plaintiff, Oct. 29,:1973; amended judgiment for plaintiff, Nov. 12, 1978; sypest ; 
.. dismissed, June 28, 1974. a | 


, Houston Bus Hill & Thivnan Ss. Have v. |. Rogers C B “Morton. eee we the 
_ Interior, Civil No.-73-528-B, W. D. Okla. Judgment for plaintiff, ‘Apr. 30, 1975; cor- 
rected judgment, May 2, 1975; per curiam dec., vacated & remanded, . Oct. 2, 1975; 
| judgment for plaintiff, Dec. 1, 1975, | 


Roberts Brother Coal Co. 2 IBSMA 284, 87 L D. 439 (1980) 


Roberts Brothers Coal Co. v. Cecil D. Andrus et al., Civil No. 80-016900 (G); W. D. | 
Ky. Suit pending. 


Estate of Clark Geena Robinson, 7 IBIA 74, 85 I D. 294 978) 


ahaa Robinwon, by & through her ‘Guardian Ad Litem, Nene Clifford v. Cocil 
Andrus, Secretary of the Interior, Gretchen Robinson & Trixt Lynn Robinson Harris, 
Civil N o. CIV-78~5097, D.S.D. Suit pending. — 


Rosebud Coal Sales Co., 37 IBLA 251, 85 LD. 396 a 


Rosebud Coal Sales Co. v. Ceeil D. Andrus, Secretacy of the Interior, Frank Gregg, 

_ Director, Bureau. of Land. Managment, & Maria B. Bohl, Chief, Land & Mining, 

- Bureau of Land Management, Wyo., Civil No. C78-261, D. Wyo. sudement for plain- 
tiff, Oct. 17, 1979. No appeal. | 


Richard W. Rowe, Daniel Gaudiane, 82 I. D. 174 (1975) . 


- Richard W. Rove Daniel Gaudiane v. | Stanley K. Hathaway, in his i official capac- 
ity as Secretary of the Interior, Civil No. 75-1152. Judgment for defendant, July 29, 
1976. i | | | 7 | 
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| San Carlos Mineral Strip, 69 [.D. 195 (1962) -. 
oe Houston Bowman v. Stewart L. Udall, Civil No. 105-63. Judgment for de- 
" fendant, 243 F. Supp. 672. (1965); aff'd sub nom.. S.. Jack Hinton et al. v. Stewart L. 


— Udall, 364 F.2d 676 (1966); cert. denied, 385 US. 878 (1966); j supplemented by M- 
Pane Nov. 1, 1967. Los . | Pe 


Seal and Co., 68 1 D. 94 (1961) 


Seal & Co. v. U. s, Ct. cl. 274-62. Judgment for plaintf Jan. al, “1964; no appeal. 


Administrative Appeal of. Sessions’ Inc. A Cal: Core.) Vv. Wyola Olinger 
Ortner (Lessor), Lease No. PSL-33, Joseph Patrick Patencio (Lessor), 
Lease No. PSL-36, ae ee ee: Lease No. ip 81 1.D. 

651 (1974) | : | 


» . «Sessions, Inc. v.: Rogers G B. Morton, Secretary of the Interior, et al., Civil No. ove | 
i 74-3589 LTL, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976. . . ae 


_. Sessions, Inc. v. ,, Rogers C. B. Morton, Secretary of the Interior, et al, Civil No. CV 
: 74-3591 MML, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976. a 


_ Sessions, Ine. Vv. Rogers C. B. Morton, Secretary of the Interior, e al, Civil No. CV 
74-8590: Fw, C.D. Cal. Dismissed with prejudice, Jan. 26, 1976. — shes 


. Steve Shapiro v. Bishop Coal Co., 83 .D. 59 (1976) 


Bishop Coal Co. v. ‘Thomas s. Kleppe,1 No. 76- TSRe, United States Court of Appeals 
4th Cir. Suit pending. ' és 


| Shell Oil Co,, A-30575 (Oct. 31, 1966), Chargeability of Acreage En- 
-. braced in Oil & Gas Lease Offers, 71 LD. 387 (1964) : 


Shell Oil Co. v. Udall, Civil No. 216- 67; Stipulated dismissal, Aug. 19, 1968. 


Sinclair Oil & Gas Co, 4 5 I. D. 155 (1968) » 
Sinclair Oil & Gas Co. v. Stewart L. Udall, Seorelias ee the Interior, et al., Civil No. 


5277, D. Wyo. Judgment for defendant, sub nom. Atlantic Richfield Co. v. Walter J. 
 Hickel, 303 F. Supp. 724 (1969); aff'd, 432 Fad 587 (10th. Cir. 1970); no Penden 


Charles T. Sink, 82 LD. 585 (1975) | 
Charles T. Sink v. Thomas S. K ieee eee of the ae Te Enforcement 


& Safety Administration (MESA), No. 75-1292, United States Court of Appeals, 4th 
, Gr. Vacated without prejudice to, plaintiff's rights, 529 F.2d. 601 (4th Cir. 1975). 


Southern Pacific Co., 76 1.D.1 (1969) 


- Southern Pacific Co. v. Walter oJ. ‘Hickel Bo ete oF the Interior, Civil No. S-1274, 7 
‘D. Cal. J udgment. for defendant, Dee. 2, 1970 (opinion); no ata | 
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"Southern Pacific Co. Louis G. Wedekind, TLD: 177 TOST. 20 IBLA A365. | 


/ 95) 


! George C. rae. Louis Wedekind, Mrs. Vern Lear, Mrs. Arda Fritz, & Helen Duden FE 
_. - Wagner, heirs.of George H. Wedekind, Deceased v. Rogers C. B. Morton et al., Civil No. 
_. R+2858, D. Nev. .On. June 20, 1974, remanded for further agency proceedings as . 


originally ordered in 77 I.D. 177; Dist. Ct. reserves jurisdiction; supplemental com- 


lor, 


Southwest Welding & aint: Division, . Yuba Consolidated In- 


dustries, Inc., 69 1.D. 178 (1962) 


bil 


plaint filed, puer 1, 1975; judgment for defendant, Nov. 29, 1976; pappea filed, Jan. 27, 


' Southwest Welding v. U.S., Civil No. 68-1658-CC, C.D. Cal. Judgment for plaintiff, 


Jan. 14, 1970; appeal dismissed, Apr. 6, 1970: 


| Southwestern Petroleum Corp. et al., 71 LD. 206 (1964). 


_ Southwestern Petroleum Corp. v. Stewart L. Udall, Civil. No. 5773, DNM. Judg- 


ment for defendant, Mar. 8, 1965; aff'd; 361 F.2d 650 (10th Cir. 1966); no petition. 


Standard Oil Co. of California et al., 761. D: 271 (1969) _ 


Standard Oil Co. of California v. Walter J. Hickel et al., Civil No. re 159-69, 7 


_ Alaska. Judgment for plaintiff, 317 F. Supp. 1192 (1970); aff'd sub.nom. Standard Oil 
Co. of Cal. v. Rogers C. B. Morton et al; 450 F.2d 498 (9th‘Cir. 1971); no petition. 


| ‘Standard Oil Co. of Texas, 71 1.D. 257 (1964) 


_ California Oil Co. v. Secretary of the Interior, Civil No. 5729, D.N.M. Judgment for 7 


~~ plaintiff, Jan. 21, 1965; no abe: 


Féinba Tallman, 68 LD. 256 (1961) 
dames K, Tallman et al. v. Stewart L, Udall, Civil No. 1852-62. Falun for 


defendant, Nov. 1, 1962 (opinion); rev'd, 324 F.2d 411 (1963); cert. granted, 876 U.S. 
961 (1964); Dist. Ct. aff'd, 380 US. 1 (1965); rehearing CEnee: 380 US. we (1965). 


| Appeal of Tanacross, Inc., 4 ANCAB 178, 87 I D. 128 (1980) 


- Tanacross, Inc, v. dames G. Watt ef al, ca ‘No. 82-005 « oe we . Alaska. Suit 
pending. : 


Texaco, Inc., 75 LD. 8 (1968) 


| Texaco, Inc., a Corp. v. Secrerars or the Rion Civil No. 446-68. ‘Foie for: - 
» plaintiff, 295 F. Supp. 1297 (1969); aff'd:in pans & remanded 437 ad 636 oO) aff'd 


in part & remanded, July 19, 1972. 


Texas Consitiction Co., 64 LD. 97 (1957), oe ona dsiatiah denied, TBCA- - 


73 June 18, 1997). 


Texas Construction Co. v. U. S, Ct. Cl. N 0. 224-58. Stipulated Judgment for plaintif of 


Dec. 14, 1961. 
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4a Estate af John Ponine Deceased, Cayuse. Allottee No. 293 & Estate of — 
| Joseph Thomas, Deceased, Umatilla Allottee No. 877, 64 1.D. 401 
(1957) : 


doe Hayes Vv. | Fred A, Séiton; Sarin of the Tiipian Civil No. 859- 581. Suds 


for defendant, Sept. 18, 1958; aff'd, 270 F.2d 319 (1959); cert. denied, | 364 US. 814 
Se) rehearing denied, Sod U.S. 906 (1960). | 


Thoroughfare Coal Co., 3 IBSMA 12, 88 I.D. 406 5 (1981) 


> “Therouahiaie ‘Coal Co. v. ine G Watt, ‘Secretary of sae Interior, Civil No. 81- 
0068, W.D. Ky. Suit Bening s 


Thor. Westeliffe Development, Inc., 7 0 L D. 134 4963) _ 


| Thor-Westcliffe Development, Inc. v.. Stewart L. Udall, Civil Me 5343, DN. nel Dis- 
missed with Prejudice, June 25,1968. = > . 


Bee. dso: ee | | “af tes.. 
Thor-Westcliffe. Development, Ine. v. Siewart L.. Udall i al.,. Civil No. 2406-61, 


- Judgment for defendant, Mar. 22, 1962; aff'd; 314 F.2d 257 (1963); cert.” denied, 373 
‘US. 951 (1963). | Le 


. ” Richard K. Todd et al, 68 LD. 291 (1961) 


Bert F. Desi Vv. Seiad L. Udall, Civil. No, 290-62. Judgment for defendant, 
duly 17, 1962 (oral pea aff'd, 350 F.2d 748 (1965); cert. denied, 383 U.S. 912 (1966). 


Atwood et al, Vv. Stewart L. Udall, ‘Civil Nos. 293-62—299- 62, incl. Judgment for. _ 
| defendant, Aug. 2, 1962; aff'd, 350 F.2d 748 (1965) no petition. 


| Apert of Toke Cleaners, 81 LD. 258 (1974) | 
‘thon Properties, Inc, d/b/a Toke Cleaners. & Launderers vU.S,, Depisement of | 


the Interior, Bureau. of Indian Affairs, Civil ‘No. A8-74-99, DN. D. PEEeen for 
dismissal & order dismissing case, June 16, 1975. 


Tollage Creek ‘Elkhom Mining Co, 2 IBSMA sat, 87 LD. 570 a tale 


| Tollage Creek Elkhorn Meng Co. v. - Cecil D. Andrus, Civil No. 80-230, ED. . Ky. : 
a pending: 


Estate of Phillip Tooisgah, 4 IBIA 189, 82 L D. 541 (197 5) 


es Jonathan ‘Morris & Velind Tooisgah Vv. Thomas S. Rieppe Secrdiany of the igen 
Civil No. oe fa 0037-D, W.D. Okla. Diemseedy 418 F. Supp. 918 (1976), No appeal. 


- TOSCO v. . Secretary of the. Interior 


See Union Oil Co., ui 11D. 169 (1964) ‘ 
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Union Oil Co. Bid on Tract 928, (Bhs Area, Texas Offeror sale, 15 LD. 
147 (1968); 76 LD. 69 (1969), on 


The Superior Oil Co. et al. v. Sigiiart vi Udall, Civil No. 1521- 68, aadeuient for 


_ plaintiff, July 29, 1968, modified, July 31, 1968; _affd, 409 F.2d 1115 (1969); dismissed oe, 


as moot, June 4, 1969; no petition. _ 


Union Oil Co. af California, 71 L D. 287 (1964) 


Union Oil Co. of California v. _ Stewart L ‘Udall, Civil No. 2595-64, Judgment for vt 


defendant, Dec. 27, 1965; no. appeal. 


| Union Oil Co. of California et al.;.7 71 I.D. 169 1964): 72. 1.D. 318 (1965); 
US. v. Bohme, 48: IBLA 267, 87 LD. 248; 51 IBLA: pap 87 TD. 535 
(1980) — | 


Penelope Chase prown et al. v. Stewart Udall, Civil No. 9202, D. Colo. | 
| Barnette T. Napier et éL Vv. Secretary of the Taterick Civil No. 8691, D. Colo. 
The Oil Shale Cop. et al. v. Secretly of tie Triterior; Civil No. 8680, D. Colo. 
Joseph B. Cain, et al, Vv. Stewart Ui Udall, Civil No. 8685, D. Colo... 

. FOR ABOVE CASES: Judgment for plaintiff, 261 F. Supp. 954 (i966): aff'd, 406 
F.2d 759 (10th Cir. 1969); cert. granted, 396 U.S. 817 (1969); rev’d &. remanded, 400 _. 
U.S. 48 (1970); remanded to Dist. Ct., Mar. 12, 1971; judgment for plaintiff, 370. F. 

Supp. 108 (1973); vacated & remanded, Sept. 22, 1975; petition for rehearing en banc 


‘denied; cert. denied, June -21, ATG; remanded to the Dept. for. further ee 
Jan. 17, 1977, 7: 2 _ 


Equity Oil Co. v. Cent L. Udall, Civil No. 9462, D. Colo. | 
Gabbs Exploration Co. v. Stewart .L. Udall, Civil No. 9464, D. Colo. — 
Harlan H. Hugg et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. 
| John W. Savage v. Stewart L. Udall, Civil No. 9458, D. Colo. 
The Oil Shale Corp. et-al. v. Stewart L. Udall, Civil No. 9466, D. Colo. 
| Union Oil Co. of California, a Corp. Vv. . Stewart L ‘Udall, Civil No. 9461, D. Colo. 


oe ABOVE | CASES: -Order ‘to. Close Files. & : Stay Proceedings, Mar. 25, 1967..- . 


Union Oil Co. of California, Roman F. Colvert, 65 vis D. 245 (1958) 


“nia Oil Ge of California v. Sees indie. L Udall, Civil No. 3042-58, Judgment: for — 
' defendant, May 2, 1960 (option); aff'd, ae Kad fe: (1961); 5 no Laas ety | 


“B Union Pacific R. R, 7 2 L. D. 7 6 965) 


“The State of Wroming & Gulf Oil ae v. . Stab’ Le Udall, sees Civil No: 4913, D. 
Wyo. Dismissed with prejudice, 255 F. ca 481 (1966); aff d, an F. ad’ 685 ee Cir. 
1967); cert. denied, 389 U.S. 985 (1967). 
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| United Mine Workers of. America v. Inland Steel. Co., 83 I. D. 87 (1976) oe 


United Mine Workers of America v. Thomas S. Kleppe, No. 16-1377, United States 
| Court of Appeals, 7th Cir. Board’s decision aff d, 061 F.2d 1258 (7th Cir. 1977 ). 


United Mine Workers of America, Local Union No. 1 993. Vv. . Consolidation 
Coal Co., 84 I.D. 254 (1977) 


Local Union No. 1993, United Mine Workers of America v. ne os No. 77 a 
1582, United States Court of Appeals, D. C. Cir. Suit pending. 


U.S. v. Alonzo A, Adeins et al., 64 LD. 221 (1957); A-27364 uly 1 i 1957) | 


Alonzo A. Adané et al. :v. Paul B. Witmer et al., Civil No. 1222-57-Y, S.D. Cal. 

- Complaint dismissed, Nov. 27, 1957 (opinion); rev’d & remanded, 271 F.2d 29 (9th Cir. 

1958); on rehearing, appeal dismissed as to witmer, petition for rehearing by Berri- 
man denied, 271 F. 2d 37 (9th Cir. 1959) 


US. v. Alonzo ‘Adainis, Civil No. 187-60-WM, S.D. Cal. Judgment for plaintiff, Jan. 
29, 1962 (opinion); judgment modified, 318 F.2d 861 (th Cir. 1963); no petition. : 


US. v. E. A. & Esther Barrows, 76 LD. 299 (1969) 


Esther Barrows, as an individual & as Executrix of the Last Will of E. A. es 
Deceased v. Walter J. Hickel, Civil No. 70-215-CC, C. D? Cal. Judgment for defendant, 
Apr. 20, 1970; aff'd, 447 F.2d 80 (9th Cir. 1971). ° 


U.S. v. J. L. Block, $0 LD. 571 (1973) | 


dL. Block v. ‘Rogers Morton, Secretary’ of the Fon. Civil No. LV-14-9, BRT. D. 
‘Nev. Judgment for defendant, June 6, 1975; rev'd & remanded with instructions to 
remand to the Secretary of the Interior, Mar. 29, 1977; ‘no petition. | | 


U.S. v. Lloyd W. Booth, 76 1.D. 73 (1969) 


Lloyd W. Booth v. Walter J. Hickel, Civil No. 42-69, D. Alaska. Judgment for 
defendant, June 30, 1970; no appeal. 


U.S. v. Alice A. & Carrie H. Boyle,.76 LD. 61, 318 (1969), Tenadeaton 
denied, Jan. 22, 1970 : 


Alice A. & Carrie H. Boyle v. Rogers CB. Morton, Secretary of the Interior, Civil 
No. Civ-71-491 Phx WEC, D. Ariz. Judgment for plaintiff, May 4, 1972; rev'd & 
remanded, 519 F.2d 551 (9th Cir. 1975); cert. denied, 423 U.S. 1033 (1975). 


U.S. v. R. W. Brubaker et al., A-30636 (July 24, 1968); 9 TBLA 281, 80 1.D. 
261 (1973) 


R. W: Birbaker a/k/a Ronald W. Bribaker B. A. Biabakes ia Barbar A. 
Brubaker; & William J. Mann, a/k/a W. J. Mann v. Rogers C. B. Morton, Secretary of 
the Interior, Civil No. '73-1228 EC, C.D. Cal: Dismissed. with prejudice, Aug. 18, 1978; 

aff'd, 500 F. 2d 200 (9th Cir. 1974); no petition. 


ee of gs. v. Brubaker-Mann, Inc., R. W. Braidher, a/k/a | Ronald Ww. Brubaker, B. A. 
Brubaker, a/k/a/ Barbara A. Brubaker & William J. Mann, a/k/a W. J. Mann, Civil 

_ No..74-742-JWC, C. D. Cal. Stipulated agreement dated Jan. 30, 1975, and ore ted 
by the defendants on oe 3, 1975; final es entered Mey Le ‘1975. oo 
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| UBS. . Henviatie & Andrew Julius Bunkowski, 5. BLA 102, 79 LD. 48 
| 972) | 


| Henrietta & Aion Julius Bunkowski v. L. Paul ei District Manager 
“Bina of Land Management, Thomas S. Kleppe, Secretary of the Interior, et at, Civil | 
No. R-7 6-182-BRT, D. Nev. Dismissed with prejudice, Nov. 27, 1978. ; 


4 | US. v. Ford M. Converse, 72 LD. 141 (1965) 


_ Ford M. Converse v. Siew Udall, Civil No. 65-581, D. Or. Judgment for defend- | 
ant, 262 F. Supp: 583 (1966); aff'd, 399 F.2d 616 (9th Cir. 1968); cert. denied, 393 U.S. 
(1025 rae) ae 


U.S. v. Alvis F Denison et al., 71 LD. 144 (1964); ie) LD. 233. 969) 


Marie Wo Denison, individually & as executrix of the Estate of Alvis F. Denison, — 
deceased v. Stewart L. Udall, Civil No. 963; ‘D. Ariz. Remanded, 248 F. Supp. 942 
(1965) | 


‘Leo E. Shoup v. Stewart Le ‘Udall; ‘Civil. No. 5822-Phix., _D. Ariz. Judgment. for 
defendant, Jan. 31, 1972. 


Reid Smith v. Peers A ‘Udall: ete., | Civil No. 1053, D. ar Judgment for defend- 
ant, Jan. 31; 1972; aff'd, Feb. ie 1974; cert. denied, Oct. 15, 1974." 


U.S. v. Everett Foster et ak 65 LD. if (1958) | 


Everett Foster et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for joa 
Dec. 5, 1958: (opinion); aff'd, 2 1 F. 2d 836 (1959); no-petition. 


US. v. Golden Grigg et al., 19 IBLA 379, 82 I D. 123 (1975) . 


Golder r Grigg, tarown Grige, Fred Haina Otis H Williams, Kathryn Williams, 
Lovell Taylor, William.A. Anderson, Saragene Smith, Thomas M. Anderson, Bonnie 
Anderson, Charles L. Taylor, Darlene Baines, Luann & Paul E. Hogg v. U.S., Rogers 

_ CL B. Morton, Secretary. of the Interior, Civil. No. 1-75-75, D. idaho. anata for’ 
. defendant, Nov. 6, 1979; appeal filed, Jan. 8, 1980.. Aes 


| U. Ss. v. Richard P. Haskins, A-30781 Poe 19,. 1966) 3 IBLA TT ast D 59 
- IBLA 1, 88 I:D. 925: (1981) _ 


| ‘Richard P. Heshilé Himself oe as Mane ap the Eotate’ of E Baio 4. 
‘Haskins, Deceased v. Udall, Civil No. 67-1815-CC, C.D. Cal. Judgment for defendant, 
~ . Apr. 15, 1968; remanded to Director, Bureau of Land eee OF an exercise of 
7 discretion, Oct. 3, 1969, we # , 


- USev, Richard P. Haskins, Civil No. 72-246 IWC, C. D. Cal. Tadgwent for plaintife 
_. May 18, 1972 (opinion); rehearing denied, June 28, 1972; aff'd & remanded for further 
proceedings, Oct. 25, 1974; no > petition. 505 F. 2d 246 (9th Cir. 1974) 7 | 


| Richard P. Haskins v. James Watt, Civil No. 82-2112 CBM RW, cD. ‘Cal. Suit 
ae: panne | . | 
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U.S. v. Henault Mining Co., 73 LD. 184.(1966). 


- Henault Mining Co. v. Harold Tysk et al, Civil No. 684, D. Mont. Judgment for _. 
“plaintiff 271 F. Supp. 474 (1967); rev'd & remanded for further proceedings, 419 F.2d 
766 (Oth Cir.. 1969); cert. denied, 398 U.S. 950 (1970); qudement for defendant, Oct. 6, 
1970. . 


US. - . Charles H. Henrikson et al., 70 LD. 212 (1963) 


| "ena es H. Honriksan et al. v. Stewart L. Udall et al., Civil No. 41749, N.D. Cal. 
| -_ Judgment for defendant, 229 F. Supp. 510 (1964); aff'd, 350 F. 2d 949. (6th Cir. 1965); 
cert. denied, "384 US. 940 (1966). - 


& US. ve Humboldt Placer Mining Co. & Del De Rosier, 19 LD. 709 (1972) 


Humboldt Pliner Mining Co. & Del De Rosier Vv. Seiten of the Teron Civil No. 
_ §-2755, E.D. Cal. Dismissed with prejudice, June. 12, 1974; aff'd, 549 F. 2d 822 (9th Cir. . 
1977); petition for cert. filed, June 25, 1977. a ee - . 


US. v. Ideal Cement Co., 5 IBLA 235, 79 LD. 117. (1972) 


Ideal Basic Industries, Inc., formerly Sree as Ideal Ghai Co. v. Reser C. B. 
Morton, Civil No. J-12-72, D. ‘Alaska. Judgment for defendant, ‘Feb. 25,1974; motion 
to vacate judgment denied, May 6, 1974; aff'd, 542 F.2d 1364 Oth Cir. 1976). 


U.S. v. Independent Quick Silver Co. 72 LD: 367 (1965) 


_ Independent. Quick Silver Co., an Oregon Corp. v. Seer Dr. Udall, Civil No. 65- 
590, D. Or. Judgment for defendant, 262 F. Supp: 588 are) ee dismissed. 


U. S. v. ,. Richard Dean Lance, 73: L D. 218 (1966). 


| . Richard ee Lance v.. ‘Stewart EL, Udall et al, Civil No. 1864, D. Nev. he eat 
a for defendant, dan. 23, 1968; no appeal | 


yy. Ss. ve William A. McCall ooh ‘The Dredge ( Corp. Faia of Olaf H. 
Nelson, Deceased, Small Tract penleane Ass'n, Intervenor, 2. IBLA 
| a 78 LD. 71 971) _ 


: William A. McCall, Sr., The Dredge ie & Olaf H. Nelson v. John F. Bois et al., 
_ Civil No. 74-68(RDF), D. Nev. Judgment for defendant, June 15, 1976; petition for 
reconsideration denied, Aug. 17, 1977; aff'd, July, 10, 1980; pelicans en banc denied, 

Oct. uM, 1980; cert.: denied, Mar. 23, oe | | - 


U. S. v. William A. McCall, Sh Estate of Olaf Henry Nelson, Deceased, 1 
_IBLA 21,79 I. D. A5T (1972) | 


William A. McCall, Sr. & the Estate of Olaf Henry’ Nelo gureabed v. . John S. 
” Boyles, District Manager, Bureau of Land Management, Thomas S: Kleppe, Secretary 
of the Interior,. et al., Civil No. LV-76-155 RDF, D. Nev. Judgment for: defendant, 
Nov. 4, 1977; aff'd 628 F.2d 1185 (9th Cir. 1980); cert. denied, Mar. 23, 1981. 


CUMULATIVE INDEX 10 SUITS FOR JUDICIAL REVIEW - ‘XLUI i 


te US. v. Kenneth | MeClarty, a LD. 331 i964); 76 LD. 198 1969). 


- Kenneth MeClarty v. Stewart L. Udall et a Civil No. 116, E. D. Wash. Gein 
for defendant, May 26, 1966; rev'd & remanded, 408 F.2d 907 (9th Cir. 1969); remand- 
- ed to the Secretary, mex 7 ae vacated < remanded to Bureau. of Land eeaied ee 
“ment, Aug. As, adi oS . | 


US. v. Charles Maher e et al, SIBLA 209, TOLD. 109 9 (1972) 


‘Charles Maher & Le Punbie Mader Vv. Rogers C. B Morton, ray a the 
alenoD Civil NOs 1-72-1653, D. Idaho. Dismissed without imeindice pil 3, 1973. 


U. S. v. . Mary A. Mattey, 67 I, D. 68 (1960), 


U. s Y. Edison R. Nogueira. et al, Civil No. 65-220-PH, CD. Cal. Jide: for 
defendant, Nov. 16, 1966; rev d & remanded, 403 F. 2d 816 (1968); no petition. 


US. v. Frank & Wanita Melluzzo, 76 LD. 160 (1969); 32 IBLA 46 (1977) 


Frank & Wanita Melluzzo v. Rogers C. B. Morton, Civil No. CIV 713-308 PHX CAM, © . 


D. Ariz. Judgment for defendant, June 19, 1974; uaa in Perle & rev'd & remanded in 
part, 534 F. 2d 860. Gth Cir. 1976); no petition. 


“Frank & Wanita Meiliex, v. Cecil Antes Secretary of the Interior, Civil No. CIV- 
79-282 PHX, CAM, D. Ariz. Judgment for defendant, May 20, 1980. 


U.S. v.-Frank & Wanita Melluzzo, et al., 76 LD. 181 (1969); reconsider 
ation, 1 IBLA 37, 77 I.D. 172 (1970) 


WIM Mining & Development Co. et al. v. Rogers C. B. ‘Morion, Civil No. 70-679, D. 
Ariz. Judgment for defendant, Dec. 8, 1971; dismissed, Feb. 4, 1974. 


U. 7 Vv. Frank & Wanita Melluzzo, 38 IBLA 214, 85 I.D. 441 (1978) 


Frank & Wanita Melluzzo v. U.S., James Watt Secretary of the Tnierion: Civil No. 
81-607 PHX CAM, D. Ariz. Suit pending. 


U.S. v. Mineral Ventures: Ltd., 80 L D. 792 (1973) 


Mineral Ventures, Ltd. v. The Secretary of the Interior, Civil No. 74-201, D. Or. 
Judgment for defendant, July 10, 1975; vacated & remanded, May 3, 1977; modified 
amended judgment, Sere 9, 1977. 


US. Vv. G. Patrick Morris et al, 82 I. D. 146 (197 5) 


G. Patrick Morris, Joan E. Roth, Elise L. Neeley, Lyle D. Roth, Vera M. Baltzor 

(formerly Vera M. Noble), Charlene S: & George R. Baltzor, Juanita M..& Nellie Mae — 

_ Morris, Milo & Peggy M. Axelsen, & Farm Development Corp. v. U.S. & Rogers C. B. 

- Morton, Secretary of the Interior, Civil No. 1-75-74, D. Idaho. Aff'd:in part, rev’d in 

part, Dec. 20, 1976; rev’d, 598 F.2d 851 (9th Cir. 1978). Dismissed with prejudice, June 
23, 1980; motion to vacate denied Oct. %, 1980; appeal filed Dec. 3, 1980. 


U.S. v. New Jersey Fine Co., 14 LD. 191 (1967) 


i The New Serscy Zine Cotp ci Del Carn. ¥. Siewert L. Udall, Civil No. 67-C-404, D. 
Colo. Dismissed with prejudice, Jan. 5, 1970. 
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U.S. v. “Die O'Callaghan, Sr., et al., 79 ID. 689. (1972): U.S. v. Lloyd 
| O'Callaghan, Sr., Contest No. R-04845 ae vo 1700) 29 IBLA 333 
97), oe 


Diowd OG Callachaie Sr, Individually & as: Executor of the Estate of Row OCal- | 
laghan v. Rogers Morton et al., Civil No. 73-129-S, 8.D. Cal. Aff’din part & remand- 
ed, May 14, 1974. ers for aefencant, May 16, 1978, aff'd, May 8, 1980. | 


U.S. v. d. R. Osborne et ab 17 L D. 83 (1970); 28 IBLA 13 A976), reconsid- 
| eration denied by order dated Jan. 4, 1977 


AR. aioe individually & on behalf of R R. Borders et al v. Rise: C B Moen - 
et al., Civil No. 1564, D. Nev. Judgment for. defendant, Mar. 1, 1972; remanded to — 
Dist. Ct. with directions to reassess Secretary’ s conclusion, Feb. 22, 1974; remanded 
- to. the Dept. with orders tor re-examine the i ea nee 3, ATE. , | 


Bradford Mining Corp. ., successor of J R. Osborne aaen for Varlous persons: v. Cobl 
_ D.: Andrus, Secretary of the Interior, Civil No. LV-77-218, RDF, D. Nev. Suit pending. . 


U.S. v. Pittsburgh Pacific Co, 80 IBLA 388, 84 I D. 282 (1977) 


Pitisburgh Pacific Co. v. U.S., Dept. of the Tilerioe Cecil ‘Anis ech W. Gass, 
Anne Poindexter Lewis, Martin Ritvo, State of South Dakota, Dept. of Environmental | 
Protection & Allen Lockner, Civil No. CIV77 -5055, W.DS. D. Suit pending. 


State of South Dakota v. Cecil D. yore Secretary of the Interior, et al., Civil No. 


CIV 77-5058, W.D.S.D. Dismissed, Dec. an tes aff'd, Feb. 12, aed cert. denied, 
Sept. 4, 1980. 


U.S. v. EB. V. Pressentin & Devisees of the H. 8. Martin Estate, 71 L D. 447 
(1964) 
E. V. Pressentin, Fred J. Martin, Admin. of H A. Martin Estate v. Stewart L: Udall 
& aes Stoddard, Civil No. 1194-65. ee for defendant, bared 19, 1969; no 
: appeal. , oe 


U.S. v. Ollie Mae Shearman et al., B I D. 386 (1966). 
See Idaho Desert Land Entries—Indian Hill Group 


U.S. v. C.F Snyder et al., (21. D. 223 (1965) | 
Ruth Snyder, Adm r(x) of the Estate of C. F. Snyder, Descansa eal vy. Stewart L. 


Udall, Civil No. 66-C-131, D. Colo. Judgment for plaintiff, 267 F. Supp. 110 (1967); 
rev d, 405 F.2d 1179 oe Cir. 1968); cert. denied, 396 U. S. 819 9G?) 


U. 8. v. Southern Pacific Co., 7 7 I. D. 41 (1970) 


Sauer Pacific Co: et al. v. Risen C B. Morton et al, Civil No. S-2155, ED. Cal. 
- Judgment for defendant, Nov. 20, te | 


U. S. v. Clarence T. & Mary D. Stevens, 17 I. D. 97 1970) 


Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No. 1-10-94, D. Idaho. 
Judgment for defendant, June 4, 1971. ot 
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US. ¥. ‘Elmer H. Swanson, 81 LD. 14 (1974 8 34 IBLA 25 ag78) 


Elmer H. Soaen v. Racers C B. Moron ey of the Interior, Civil No. 414 ; 
10, D. adeno: Dismissed without prejudice, Dec. 23, 1915 (opinion). | 


Elmer H ge sin & Livingston Silver, Tie Vv. “Cecil D, Andrus, Secretary tee the | 
“Anierior, Civil No. OVO8- 4045, D: Idaho. put pene 


u. s. v. Alfred N. Verrue oe I. D. 300 (1968) 


Alfred N. Verrue v. U. S. et a Civil No., 6898 Phx, D. Aen Reva & remanded, | | 
Dec. 29, 1970; aff'd; 457 F.2d 1202 Oth Cir. 197 1); no epennen 


ULS. v. Vernon O. & Ta C. White 72 L. D: 552 (1965) 


Vernon O. & Ina C. White v. Stewart i Udall, Civil No. |- 65-122, D. . Idaho. sade: | 
ment for defendant, ‘Jan. 6, se aff'd, 404 F, 2d 384. Oth Cir. eee “no canon: 


US. v. Frank W. Winegar et al., 81 I.D. 870 ag74) 


Shell Oil Co. & D. A. Shale, Tie v. Rice C. B. Merten Secretary af the Interior 
Civil No. 74-F-739, D: Colo. Judgment - plaintiff, Jan. 1; 1977; aff'd, Jan. 25, 1979. 


U.S. v. Elodymae Zwang, U. S. V. Darrell Zwang, 26 IBLA Al, 83 L D. 280 
(1976) 


. Darrell & Elodymae Zwang v. . Cecil Andrus, Secretary of the Intertor, Civil No. 77- 
1431 R, D. Cal. Judgment for plaintiff, Aug. 20, 1979. 


U.S. v. Merle I. Zweifel et al., 80 I.D. 323 (1973) 


Merle I. Zwetfel et al. v. U.S., Civil No.. C-5276, D. Colo. Dismissed without preju- 
. dice, Oct. 31, 1973. 


Renneih Roberts et “ak Vv. ‘Rogers ‘Cc B Morton & The Interior Board of Land 
_ Appeals,. Civil No. C~5308, D. Colo. Dismissed. with prejudice, 389 F. Supp. 87. 7.975); 
affd, 549 F.2d 158 (10th Cir. 197 Do 


EB. A. Vaughey, 63 I. D. 85 (1956) 


E. A. Vaushey v. Fred A. Seaton, Civil No. 1144-56, Dismissed by stipulation, Apr. 
18, 1957; no appeal. 


_ Estate of Cecelia Smith vee (Boigen. Morris " (K.) Sari & Caro- 
line df. Charles (Brendale), Oo TBIA 96, 83 I.D. 209 (1976) - 


* Chnifedlercted Tribes & Bands of the Yakima Indian Nation v. Thomas Kleppe, 
Secretary of the Interior & ee ns, ae No. CrT6-199, E. D. Wash. ‘Suit 
pending. . . 


_ ‘Estate of Wiorenee , Bluesky Vessel é Unallotied Dae Courte Oreilles = Chip 
opewe of Wisconsin), 1 IBIA 312, 19 I D. 615 (1972) © | 


| Conmnanes Teun Hollen Eshra Vv. en C. B. Marton et a Civil No. 7 2-C-428, D. 
— Wis. Dismissed, | 380 F. Supp. 205 (1974): rev'd, aes 29, 1975, no pane | 
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i. Virginia iin Coal & Coke Co., 2 IBSMA 165, 87 L. D. 827 1980) 


Virginia Toi Coal & Coke Co. v. Cecil D. Andrus, Secretar of the. Interior, “Givi | 
“Wo. 80- 0245-B, W. D. Va: Suit pending. 7 | : | : | 


si Wackerli et al., T3LD. 280 1966). 


_ - - Burt & Lied G. Wackerli, et al. v. Siaibart 5 Udall et ne Civil No. 4-66-92, D. 
Ve Idaho. Amended complaint filed, “Mar. N%, 1971; judgment for plaintiff, Feb. 28, 1975. 


- Estate of Milward Wallace Ward, 82D. 341 (1975) 


- Alfred Ward, iene Ward Wise, & Elizabeth Collins ve Kent Frizzell, I; Acting Scere: - 
. tary of the Interior, et al., ov No. eh D. ‘Wyo. Dismissed, Jan. 1, 1976. 


Weardeo Construction Corp. 5 64 LD. 876 4967 ) 


Weardco Construction Corns v. U. S, ‘Civil No.: 278+ 59-PH, s. D. Cal. jadeuisiti for 
plaintiff, Oct. 26, 1959; pauniecnon of judgment entered, Feb. 9, 1960. 


Estate of Mary Ursula Rock Wellknown, 1 IBIA 83, 78 LD. 179 (1971) 


William T. Shaw; a et al. v. Rogers C. B. ‘Morton et a Civil No. 974, D. Mont. 
Dismissed, duly 6, 1973 opinion); no appeal. | 


West Virginia pean Conservancy j The), 3 3 IBSMA 154, 88 LD. 570 | 
(1981) 


West Virginia Highlands Consens) Vv. Tames Watt et al., ‘Civil No. 81-0087 ~C(H), 
N.D. W. Va. Suit pending. 


Western Nuclear, Inc., 35 IBLA 146, 85 LD. 129 (197 8) 


“Weiter Nuclear, Inc., a Del. Corp., authorized & doing business in the State of 
. Wyo. v. Cecil Andrus, Secretary of the Interior, & U.S., Civil No. C78-129, D: Wyo. 
_ _ Judgment for defendant, 475 F. Supp. 654 (D. Wyo. 1979); appeal filed, Nov. 28, 1979. 


Minnie F. Wharton, John E. Wharton, Ruth Wharton James, Carroll 
Wharton, Iris Wharton Bartyl, Marvin Wharton, Thomas Wharton, 
Betty Wharton Zink, Faye Wharton Pamperien.& Samuel Wharton, 
4 IBLA 287, 79 L.D. 6 (1972) 


US. & Routes Cc B. Morton, Secretary of the Interior v. Minnie E. & John W. 

Wharton, Ruth Wharton James, Carroll Wharton, Iris Wharton Bartyle, Marvin 

. Wharton, Thomas Wharton, Betty Wharton Zink, Faye Wharton Pamperien & Samuel 

Wharton, Civil No. 70-106, D. Or. Judgment for defendant, Feb. 26, 1973; reconsider- 

ation denied, June 4, 1973; rev'd & Temanded, 514 F. 2d 406 (9th Cir. 197 5); no peti- 
tion. 


"Estate of Hiemstennie , Maggie) 1 Whiz Abbott, 2 IBIA 53, 80 LD. 617 
(1973); 4 IBIA 12, 82 LD. 169 ao) reconsideration denied, 4 IBIA 


79 (1975) 
- Doris Whiz Burkybile - Vv. Alvis Smith, Sr, as Guardian: Ad Litem vo Zelina, 


Vernon, Kenneth, Mona & Joseph Smith, Minors, et al., Civil No, seals 190, E. D. 
Wash. ademas for defendant, Jan. al, 1977; ‘no ee | : 
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Estate of Joseph Willessi, 8 IBIA. 295, 88 I.D. 561 (1981) 


Leo Williams v. James Watt, Secretary of the Interior, et al., Civil No. c81- 700, , 
a W.D. wees Suit pending. | 


Wilson Farms Coal Co., 2 IBSMA 118 87 L D. 245 (1980) 


Wilson Farms Coal Co. v. Coéil D. Andrus, sila op the e Interior, Civil No. 80150, - 
E.D. Ky. Suit pending. 


Frank Winegar, Shell Oil Co. & D. A. Shale, Inc., 74 LD. 161 (1967) 


| Shell Oil Co. et al. v. Udall et a Civil No. 67-C-321, D. Colo. “ Fudement for 
plaintiff, Sent, 18, 1967; no appeal. — 


Appeal of Wisenak, Inc., 1 ANCAB 157, 83 LD. 496 (1976) 
Wisenak, Inc., and Alaska Corp. v. Thomas S. Rise inci italy & as Secretary 


of the Interior & the U.S., Civil No. F76-38 Civ., D. Alaska. Remanded to. Menarinens 
for further proceedings, J uly 9,1979. — 


: Estate of Wook-Kah-Nah, Comanche Allottee No. 1927, 65 L D. 436 (1958) 


Theres ed. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah, De- 


ceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane Asenap, Wilfred Tab- — | 


bytite, J. R. Graves, Examiner of Inheritance, Bureau of Indian Affairs, Dept. of the — 
- Interior & Earl R. Wiseman, District Dir. of Internal Revenue, Civil No. 8281, W.D. 
- Okla. Dismissed as to. the Examiner of Inheritance; plaintiff dismissed suit without | 
prejudice as to the other defendants. 


Thomas d. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah v. Siswe 


art L. Udall, Civil No. 2595-60. pinecone for defendant, June 5, 1962; remanded, 312 © 
. F. 2d 358 (1962). 


| State of Wyoming, 27 IBIA 137, 83 LD. 364 (1976) 


State of Wyoming, Albert EB. King, Comm’ r of Public bangs v. Cecil D. Andie: 
Secretary of the Interior, Civil No. C77-034K, D. Wyo. Judgment for defendant, Sept. 
8, 1977; aff'd, July 18, 1979. 


Zapata Coal Corp., 2 IBSMA 9, 87 LD. 11 (1980) 
| ee Coal Corp. Vv. Cecil D. Andrus, Civil No. 80-2058, S.W. W. Va. Suit pen 
Zeigler Coal Co., 81 I. D. 729 (1974) 


Terigtonal iin of United Mine Workers sf ‘Avietica Vv. aay K Pichaiey, ; 
Secretary of the Interior, No. 75-1003, United States Court of Appeals, D.C. Cir. Rev'd 
& remanded to the Board for futher proceedings, 532 F. 2d 1403. ce 


Zeigler Coal Co., 82 I. D. 36 (197 5) 


Weise Coal Co. Vv. Kent ied Acting Secretary of the Interior, No. 75-1139, 
United States. Court of Abpea D.C. Cir. Judgment for defendant, 936 ‘Fad 398 | 
(1976). | ) : 
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 DOYON, LIMITED & MTNT, 
- LIMITED 


6 ANCAB 270° 
Decided January 25, 1982 


| Appeal from. the Decisions of the 


Alaska State Office, Bureau of 
Land Management F-14889-A, F- 
14906-A, F-14942-A, 
— :14945-~A. 


Partial: decision. Reversed in 
part, affirmed in part. 


1. Alaska Native Claims Settle- 
ment Act: Navigable Waters— 
Alaska: oa pa Gener- 
ally. : 


Where the Bureau of Land Wieeuen: 


has redetermined that water bodies which 


_ are the subject of an appeal are navigable, 
and where the Board finds that the facts 
in the record upon which the Bureau of 
Land Management made its. redetermina- 
tion meet the essential elements of naviga- 
bility, and where the facts in the record 
are undisputed so: that no issue of fact as 
to navigability remains before the Board, 
then the Board will find the water bodies 
to be navigable. 


2. Alaska Native Claims Settle- 
ment Act: 
dure: Decision to Issue Convey- 
ance—Alaska Native Claims Set- 
tlement Act: Administrative Pro- 
cedure: Publication 

Redetermination by the Bureau of oe 
Management of . navigability of water 
bodies while jurisdiction over the subject 
water bodies is in the Alaska Native 


and. F-.. 


Administrative Proce- 


Claims Appeal Board is not a “decision” of 


the BLM, and notice thereof is not re- 
quired to be published aa to 43 CFR 
2650.7. | 


3. Alaska Native Claims Settle- 


ment Act: Administrative Proce-— 
dure: Generally—Administrative | 
Procedure: Decisions | . 


‘Where ‘in a decision to issue conveyance 


the Bureau of Land Management lists a 
number of water bodies and declares them: 
to be the only water bodies within the con- 
veyance. area which are considered to be 
navigable, the language indicates, and the. 
Board will find, that the BLM has, within 
the meaning of 43 CFR 2650.5-1(b), deter- 
mined the navigability or nonnavigability 
of every water body within the conveyance 
area. bee eR A 


4, Alaska Native Claims Settle- . 
ment Act: Administrative Proce- 


dure: Decision to Issue Convey- | 
ance 


‘Where in a decision 6 issue conveyance 


the Bureau of Land Management lists cer- 
tain. water bodies and declares them to be . 
the only water bodies within the convey- - 
ance. area which are considered to be navi- 
gable, there is no requirement in ANCSA . 
or its implementing regulations. that the 
BLM list. those water bodies, if any, which 
were determined to be nonnavigable and | 
the beds of. which are to be conveyed to. 
the grantee corporation(s) and sacs | 
against its entitlement. 


3. Alaska Native Claims Settle- 
ment Act: Administrative Proce-. 
dure: Decision to Issue convey: 
ance 


The Bureau of Land Means is. noe 
required to include in a decision to issue_ 
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conveyance a written statement of reasons . 


for its navigability determinations, if any. 


6. Alaska Native Claims Settle- 


ment Act: Definitions: Public . 
Lands: Generally—Submerged 
Lands a sn 


The Bureau of Land. Management, under 
provisions of ANCSA and regulations in 43 


CFR, has both the authority and the re- . 


sponsibility to determine which lands, in- 
cluding submerged lands, are 
lands” within the definition of § 3(e) of 
ANCSA and are therefore available for se- 
lection by a Native corporation. 


7. Alaska Native Claims Settle- 


ment Act: Conveyances: General- © 
_ly—Alaska Native Claims Settle- 


ment Act: Navigable Waters 


The Bureau of Land Management: is not 


- bound to make its navigability.determina- _ 


tions in conformity with information pro- 
vided by the State of Alaska pursuant to 


43. CFR 2650.1(b) as to the navigability of © 


water bodies within lands selected under 
ANCSA, or to accept the State’s conclu- 
sions as to navigability. 


8. Alaska Native Claims Settle- 
ment Act: Conveyances: General- 


ly—Alaska Native Claims Settle- 


ment Act: Navigable Waters 


When the State of Alaska’s Claim of own- 


ership of submerged lands is based solely 
upon its own conclusions as the navigabil- 
ity of water bodies within lands selected 


under ANCSA, and not upon a final adju-- 
- dication of navigability, the mere assertion - 


of the State’s ownership does not. consti- 
tute a claim of title in the submerged 
lands which requires the Bureau of Land 
Management to exclude such lands from 
the decision to issue conveyance. 


APPEARANCES: James Q. Mery, 


Esq., and Elizabeth S. Ingraham, 


_Esq., for Doyon, Ltd., Larry A. 
Wiggins, Esq., for MTNT, Ltd.; M. 


Francis Neville, Esq., Office of 


the. Regional Solicitor, for 


Bureau of Land Management; 
Shelley J. ee Esq. = _ mee | 


of Alaska. rs 


“public 


navigable. 
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OPINION BY ALASKA NATIVE 
CLAIMS APPEAL BOARD 
Summary of Appeal 


: Appellants “asserted several 


issues relating to the navigability 


of numerous water bodies within 
the conveyance area. Appellants 
declared that the Bureau of Land 
Management erred in approving 
for conveyance, and charging 
against their acreage entitlement 
under ANCSA, submerged lands 
to which the State of Alaska 
claims title. 

The appellants also asserted 
that no determination of naviga- 
bility had been made with respect 
to the subject water bodies, but 
that if such a determination had 
been made, it was made in viola- 
tion of the law and numerous reg- 
ulation. 

The Board finds die. the 
Bureau of Land Management 
made a navigability determina- 


_ tion regarding each of the disputed 
water bodies. The Board also finds 
that where in a decision to issue 

conveyance the BLM lists certain 
water bodies and declares them 


to be the only water bodies within © 
the conveyance area which are 
considered to be navigable, BLM 
need not list those water bodies, if 


any, within the conveyance area 


which were determined to be non- 
Further, the Board 
holds that a statement of reasons 
for each navigability determina- 
tion, if any, need not be included 


in. a decision to issue conveyance. 


Regarding conveyance of sub- | 
merged lands to which the State 
of Alaska Claims title, the Board 
concludes that the Bureau of 
Land Management acted. within 
its authority and responsibility to 
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determine what jane are “public 
lands” under § 3(e) of ANCSA and 
therefore available :for selection 
by a Native corporation when it 
made a determination of the 


_ nonnavigability of various water | 


bodies. 


~ The Board further finds that | 


1 : 
ee ee eo the Alaska Native Claims Settle- 


of ownership of the submerged 


lands is based solely upon the 
State’s own conclusions as to the — 
navigability of the water bodies, — 


the Bureau of Land Management 


-is not bound either to accept the 
State’s conclusions or to recognize. 


the State’s claim as an interest 
_ leading to a fee title which re- 


quires exclusion of land under : 


~ ANCSA. 


In the course of the. appeal, ‘he | 


| Board ordered the Bureau of Land 
- Management to review its naviga- 
bility. determinations. regarding 


_. the subject water bodies and to 


file with the Board the factual 
bases for such determinations. 


Upon review, the Bureau of Land 
Management determined that por- 


tions of three rivers earlier found 


_to be nonnavigable were actually 


navigable, 


The Board holds that when the - 


Bureau of Land Management’s 
review of navigability shows a fac- 
tual basis for redetermining the 
appealed water bodies to be navi- 
gable within established guide- 
lines, the. Board will decide that 
such water bodies are navigable. 


The Board further holds that re-— 


determination by..the BLM of 
-navigability while Jurisdiction 


over the subject water bodies is in 


_ the Alaska Native Claims Appeal 
Board is not a “decision” of the 


above-said 
Bureau. of Land Management 


BLM, and notice Heres is ai re- 


quired to. be published oe 


to 43 CFR 2650.7. 


Jurisdiction 


The Alaska Native Claims 


Appeal Board, pursuant to delega- 


tion of authority to administer 


ment Act, 85 Stat. 688, as amend- 


ed, 48 U.S.C. §§ 1601-1628 (1976 


and Supp. I 1977) (ANCSA), and 
the implementing regulations in 


43 CFR Part 2650 and 43 CFR 
Part 4, Subpart J, hereby makes 


the following findings, conclusions 


and decision. 


Procedural ie er 


‘Gn Nov. 27, 1974, Chamai, Inc., 
Donlee Corp., Gold Creek, Ltd., 
and Seseui, Inc., filed village se- 


lection applications F-14889-A, F- 
14906-A, F-14942-A, 


and. F- 
14945-A, respectively, for lands 
near the villages of McGrath, Ni- | 
kolai, Takotna, and Telida. On — 


Nov. 15, 1976, the above-named © 


corporations merged to. form 
MTNT, Ltd. (MTNT). | 
-In response to each of the 


applications, —— the 


(BLM), on Mar. 30, 1979, issued a 
separate decision to convey land. | 
Each decision approved convey- — 
ance to MTNT and to Doyon, Ltd. 


(Doyon) the surface and subsur- 


face estates, respectively, of cer- 
tain specified lands. Each decision 
described the lands approved for 


conveyance and then listed one or 


more water bodies specified to be 
the only water bodies within the 
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described lands ° ‘considered to be 
navigable.” 

On May 1, 1979, and May 7, 
1979, Doyon | ‘and MTNT, respec- 
tively, appealed all of the above- 
specified decisions. 

In its Statement of Bescon 
Doyon claimed, inter alia, 
the BLM erred in deciding to 
convey, and to. charge against 


Doyon’s acreage entitlement, the 
submerged lands underlying nu- — 
merous water bodies listed on Ex-_ 


hibit ‘‘A” to the Statement of Rea- 
‘sons. Doyon declared that the 
State of Alaska (State) claimed 
ownership of the submerged lands 
based on the asserted navigability 
of the water bodies, and that the 
lands should be excluded. from 


conveyance pending an adjudica-. 


tion of the State’s claim of title. 
Doyon also asserted that no deter- 
mination of navigability had been- 
made by the BLM with respect to 
the subject water bodies, but that 
if such a determination had been 
made, it was arbitrary and capri- 
cious and was made in violation of 
the law and regulations: 


(1) No good faith investigation was made 
concerning the navigability of the 
water bodies in question, nor was 
data submitted by the State consid- 
ered; 

(2) The determination was made without 
notice to, and without an opportunity 
for participation . by, the State and 

: Doyon; 

(3) There was no delegation by the Sec- 

. retary of his authority to make navi- 
gability determinations in accordance 

_ with the applicable law and regula- 
tions; 

(4) There was no written statement of 

- the reasons for any. such determina- 
tion; and bs 

(5) BLM failed to identify in the DIC’s 

- those water bodies, if any, which 
were determined to be nonnavigable 
and the beds of which are to be con- 


that — 
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| veyed to Doyon ana ee against . 
its entitlement. 


Doyon further asserted that the 


disputed water bodies are naviga- 
ble as a matter of fact and law. 
MTNT, in its Statement of Rea- 
sons, made the same claims with 
respect to the BLM decisions and 
MTNT’s entitlement. Because of 
the common questions of fact and. 
law presented in the various ap- 


‘peals before the Board, all eight 
appeals were eventually consoli- 


dated into this ANCAB VLS 79- 
27 (Consolidated) on July 9, 1979. 

In its Answer, dated Aug. 13, 
1979, BLM denied each of the ap- 
pellants’ allegations of error. 
With regard to the above allega- 


tions numbered 4 and 5, BLM 


argued that it is not required to 
identify all the water bodies in 
each selection area and to include 
in the decision to issue convey- 
ance a statement of reasons for 
each determination or navigabil- 
ity. 

BLM also declared in its 
Answer that the appellants had 
not addressed but rather had 
made only conclusory statements 


with regard to “the substantive 
issue which will ultimately be dis- 


positive of their claim—whether 


or not the waterbodies are naviga- 


ble.” Answer at 2. | 
In its reply, dated Aug. 28, 1979, 
Doyon declared: 


The critical issue in this appeal is that 
the State of Alaska claims title to, and as- 
serts ownership of, the submerged lands 
identified on Exhibit A—lands which BLM 
is attempting to.convey to Doyon. * * * 

BLM thus misapprehends the substan- 
tive issue in this case. It is, quite simply, | 


irrelevant to Doyon whether these water 


bodies are navigable or non-navigable. 
[Fédtnote omitted.] All Doyon is seeking is- 
clear. title—an adjudication of the State’ Ss 
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| claim of ownership of the very lands BLM 
purports to convey. 


* * * * * 


It is RLM which bears the responsibility 
- for. adjudicating title to lands to: be. con- 
veyed to ANCSA corporations. oe Al 
Doyon. is asking is that BLM discharge 
this responsibility. 

Doyon has requested repeatedly,. and re- 
quests again, that where the State claims 
ownership of submerged lands, these sub- 
merged lands be excluded from.conveyance 
pending an anjuciealion of the State’s 
title. 


Reply of Doyon, Limited at 2-3. 


_  MTNT did not reply to the 
BLM’s Answer. | 
Pursuant to an order of the 


Board dated Apr. 15, 1980, the . 


BLM reviewed its navigability de- 
terminations at issue in this 
appeal. On May 6, 1980, the BLM 
filed with the Board a report de- 
tailing the bases for the disputed 


navigability determinations. Upon _ 


review, the BLM determined that 
the following disputed water 


_ bodies, earlier found to be nonna- 


vigable, were actually navigable: 


1. South Fork of the Kuskokwim River. 


to the bluffs in T. 81 N., R. 24 B, 
S.M.; 

2. Swift Fork to ike eioith. of High- 
power Creek; and 

3. East Fork of the Kuskoewvin River to 
the mouth of Slow Fork. 


In .response, Doyon requested 
that the submerged lands under- 
lying the Swift Fork, the South 
Fork, and the East Fork of the 
Kuskokwim River be excluded 
from the conveyance to Doyon. 
MTNT did not respond. 


Decision 


-In Appeal of Bristol Bay Native 
Corp., 


4 ANCAB 355, 87 1.D. 341 


(1980) 'VLS 80-2], the Board held 
that: 


Where the BLM has eSistormiied’ that 
water bodies which are the subject of an 
appeal pending before the Board are navi- 
gable, and where the Board finds that the 
facts in the record upon which BLM made 
its redetermination meet the essential ele- 
ments of navigability enunciated in Appeal 
of Doyon, Lid, 4 ANCAB 50, 86 I.D. 692 
(1979) [RLS 76-2], and where the facts in 
the record are undisputed so that no issue 
of. fact as to navigability remains before 
the Board, then the Board will find the 
water bodies to be navigable. — 


87 I.D. at 346. 
The Board also held that: | 


[Flor purposes of clarification, * * * rede- 
termination by the BLM of navigability of 
water bodies while jurisdiction over such _ 
water bodies is in the Alaska Native 
Claims Appeal Board is not a ‘decision’ of 
the BLM, and notice is not required to be 


published pursuant to 43 Soe 2650.7. 


87 LD. at 345. 
Here, the BLM’s aavieahility: 
review and resulting redetermina- 


tion of navigability of the above- 
specified portions of the South, | 


Swift, and East Forks of the Kus- 
kokwim River were performed . 


pursuant to the Board’s order’ 
dated Apr. 15, 1980, while the 


Board retained jurisdiction over 


the issue of navigability and over 
the submerged lands underlying 
the subject water bodies. | 

The Board finds that the record 
upon which BLM relies for its re- | 
determination of May 6, 1980, pre- 


sents facts concerning use and 


susceptibility of use which meet 
the essential elements of naviga- 
bility enunciated in Appeal of 
Doyon, Lid., 4 ANCAB 50, 86 I.D. 
692 (1979) [RLS 76-2]. The Board 
further finds that the record dis- 
closes no dispute to the facts al- 
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_leged in ‘support of a finding oe 
| BLM of navigability. of water 
‘bodies while jurisdiction over the 


-navigability. 


[1] Where the BLM has redeter- 


_ mined that water bodies which 
are the subject of an appeal are 


navigable, and where the Board 


finds that the facts in the record 
upon which the BLM made its re- 
determination meet the essential 
elements of navigability, and 
where the facts in the record are 
undisputed so that no issue of fact 
as to navigability remains before 


the Board, then the Board will 


_ find the water bodies to be navi- 
gable. 
_ Accordingly, the Board finds 
the following water nbodiee to be 
| navigable: : | | 
1. South Fork of the Hilemoliriat River 
to the bluffs in T. 31 N., R..24 W., 
5.M; [2] 


2. Swift Fork to the mouth of High- 
power Creek; and 


3. East Fork of the Kuss River to 


_ the mouth of Slow Fork. 


The BLM is hereby Ordered to ex- 


clude these water bodies from con- 
- veyance under ANCSA to Doyon. 


The Board has authority under | 


- 43 CFR 4. 1(b)(5) to “consider and 


decide finally for the Department 
appeals to the head of the Depart- 

. ment.” The above finding by the 
- Board that the specified water. 


bodies are navigable i is not a deci- 
gion of the BLM, and notice there- 


of is not required to be published 
pursuant to 438 CFR 2650.7. How- 


ever, the Board’s finding does 
govern. the conveyance © to be 
- issued to Doyon. 7 


1 There is no T. 31 N. R. 24 E, S.M. Based 0 on the con- 


_tents.of the BLM’s report at page 57, the Board believes 


BLM intended to refer to T. 31 N., R. 24 W., S.M., and 
makes its finding accordingly, Any party which believes 


_. the Board has misconstrued BLM’s intent is. requested to 
- go notify the Board within fifteen (15) days of the ate of 


this decision. 
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[2] -Redetermination by the — 


subject water bodies is in the 
Board is not a “decision” of the | 


BLM, and notice thereof is not re- | 


quired to be published pursuant 
to 43 CFR 2650.7. 
With regard to the remaining 


water bodies in dispute in this 


appeal, Doyon and MTNT assert-_ 

ed that no determination of. navi- 
gability was made, but that if — 
such a determination was made, it 
was arbitrary and capricious and | 


- was made in violation of the law 


and regulations. Moreover, the ap- 


pellants asserted error in that (1) 
_ there was no written statement of 


reasons in the decision to issue 


‘conveyance for any navigability 7 
determinations, 


and (2) BLM ~ 
failed to identify in its decision 


those water bodies, if any, which — 


were determined. to be nonnaviga-. _ 
ble and the beds of which are to 
be conveyed to the appellants and 


’ charged against their acreage en- 


titlements. | 

In each of tae subject sessions 
to issue conveyance, the BLM de- 
scribed lands approved for convey- 
ance and then listed one or more 
water bodies specified to be the 
only water bodies within the de- 
scribed lands “considered to be 
navigable.”’ 7 

[3] As to aeolian assertion | 
that no determination of naviga- 
bility was made, the Board holds 


that where, in a decision to issue 
conveyance, 


the BLM lists a 
number of water bodies and de- 
clares them to be the only water 


bodies within the conveyance area © 
which are considered to be navi- 


gable, the language indicates, and 
the Board will find, that the BLM 
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has, within the meaning of 43 
CFR 2650.5-1(b), determined the 


navigability or nonnavigability of 


every water body within the con- 
veyance area. 
- Accordingly, 


that the BLM has, within the 
meaning of 43 CFR 2650.5-1(b), 


determined the navigability status 
of every water body within the 
lands approved for conveyance by 


each of the. decisions here on 


appeal. — 
[4] As to the sasartion that BLM 


wrongfully failed to identify in. 


each decision those water bodies 
which were determined to be non- 
navigable, the Board holds that 


. where in a decision to issue con- 


-veyance the BLM lists certain 
water bodies and declares them to 
be the only water bodies within 
the conveyance area which are 
_ considered’ to be navigable, there 
is no requirement in ANCSA or 
its. implementing regulations that 
the BLM list those water bodies, if 
any, which were determined to be 


‘nonnavigable and the beds of 
_ which are to be conveyed to the 


grantee corporation(s) and 
charged against its entitlement. 


In listing all the water bodies. 


_ within the conveyance area which 
were determined to be navigable, 
the BLM has implicitly identified 
those water bodies determined 
nonnavigable. 7 

[5] As to the assertion that BLM 
erroneously failed to include in 


each decision statements of rea-. 
sons for its navigability. determi- 


nations, the Board holds that the 
BLM is not required to include in 
a decision to issue conveyance a 
written statement of reasons for 


the Board finds gability or nonnavigability of bodies of 
_ water. The beds of all bodies of water de- 


| termined by the Secretary to be navigable 


its navigability icteainstions if | 
any... 


Decacnental regulations at 43, | 
_CFR 2650,5-1(b) provide: 


Surveys shall take into account de navi- 


shall be excluded from the gross area of — 
the surveys and shall not be charged to 


total acreage entitlements under the act. 
Prior to making his determination as to 
the navigability of a body of water, the 


Secretary shall afford the affected regional 
corporation the opportunity to review the 


data'submitted by the State of Alaska on 


the question | of navigability and to submit 
its views on the question of navigability. 


‘Upon -request of a regional corporation or 


the State of Alaska, the Secretary shall 
provide in writing the basis upon which 


his. final determination of navigability is 


made. The beds of all bodies of water not 
determined to be navigable shall be includ- | 
ed in the surveys as public lands, shall be 
includedin the gross area of the surveys, 
and shall be charged to. total acreage enti- 


tlements under the Act. The beds of all 


nonnavigable bodies of water comprising 
one half or more of a section shall be ex- . 

cluded from the gross area of the surveys > 
and shall not be charged to total acreage 


entitlement under the act, unless the sec- 
tion containing the body of water is ex-  __ 
- pressly selected or unless all the riparian: 


land surrounding the body of water is se- 


lected. No ground survey or monumenta- . | 
tion will be required to be done by the . 
. Bureau of Land. pignagement: of bodies of 


water. 


Appellants asserted that the 
sbeveaacied regulation requires 


that BLM include in a decision to 


issue conveyance a written state- 


ment of reasons for any navigabil- 
ity determinations made in the 


course of reaching the decision. 


‘The above language clearly fails 
to make such a requirement. 


The issue emphasized by Doyon - 


_in its reply is the same as that . 
raised by Doyon in Appeal of 


8 _—sCDECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Doyon, Ltd. and State of Alaska, 5 
~ANCAB 324, 88 LD. 636 (1981) 
[VLS 80-21(C)]. Doyon here as- 
serts, as it did in the cited appeal, 
that BLM erred in failing to ex- 
clude from conveyance the sub- 
“merged lands of which the State 
claims ownership and in charging 


the acreage of such lands against ~ 
under 


-Doyon’s entitlement | 
ANCSA. 

Inasmuch as this issue is the 
same as the sole issue raised by 
‘Doyon in Appeal of Doyon, Ltd. 
and State of Alaska, supra, the 
Board concludes that the discus- 


sion and the following findings 
made in that appeal are appropri- | 


ate as the basis for decision or the 
issue in this appeal. 
[6] The BLM, under provisions 


of ANCSA and regulations in 48° 
CFR, has both the authority and — 


the responsibility to determine 
which lands, including submerged 
lands, are “public lands” within 
the definition of § 3(e) of ANCSA 
and are therefore available for se- 
lection by a Native corporation. 


[7] The BLM is not bound to 


make its navigability determina- 


tions in conformity with informa- 


tion provided by the State pursu- 


ant to 43 CFR 2650.1(b) as to the - 


navigability of water bodies 
within lands selected under 
_ANCSA, or to accept the State’s 
conclusions as to navigability.. 

[8] When the State’s claim of 
ownership of submerged lands is 
based solely upon its own conclu- 
sions as to the navigability of 
water bodies within lands selected 


under ANCSA, and not upon a 
final adjudication of navigability, — 


the mere assertion of the State’s 


ownership does not constitute a 


claim of title in the submerged 
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lands which requires BLM to ex- 
clude such lands from the decision — 
to issue conveyance. ; 
In Appeal of Doyon, ‘Lid. and 
State of Alaska, supra, the Board 


found the issue raised by Doyon to 


be without merit, and ACCOnCINELY 
dismissed it. 

The parties to this appeal have © 
asserted no factual circumstance ~ 
and cited. no authority which 


would prevent the decision in 
- Appeal of Doyon, Lid. and State of 


Alaska, supra, 
this decision. 

_ Therefore, the Board adopts as 
its findings in this decision those 
listed. above from Appeal of 
Doyon, Lid. and State of Alaska, 


from governing © 


supra, and holds that this portion 
of this. appeal is without merit — 
-and is hereby dismissed. vat 


The remaining portions of this 


appeal yet to be resolved are the 


issues regarding (1) the. factual 
and legal navigability of the dis- 


‘puted water bodies, (2) the alleged 
arbitrariness and capriciousness 


of BLM’s navigability determina- 
tions, including purported defi- — 


ciencies and irregularities on the 


predecision procedure, and (3) un- 


patented mining claims (raised ‘by 


Doyon only). These issues, insofar 
as they have not been addressed - 
herein, will be resolved. by sepa-. 


rate action of the Board. 


This represents a unanimous 
decision of the Board. 


| Jenna M. Brapy 
_ Administrative Judge 
 Apicart F. DUNNING 
_ Administrative Judge 
JOSEPH A, BALDWIN | 
Administrative Judge — 
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RAY DeVILBISS 
- (WOLVERINE GRAZERS 
ASSOCIATION) 


6 ANCAB 290 . 


Decided nie 27, 1 982 


ao Apel from the Decision of the 
Alaska State Office, Bureau of 
Land Management AA-8489-A. | 


Partial decision. Appellant, Ray 


| : DeVilbiss, has standing to appeal. 


1. Alaska Native Claims Seittle- 
ment Act: Alaska Native Claims 
_ Appeal Board: Appeals: Standing 
The test for standing to appeal a decision 
under 43 CFR 4.902 requires, in part, that 
the appellant claim a property interest 
‘within meaning of the regulation. To 
appeal a § 17(b)(1) public easement decision 
this portion of the standing. requirement is 
satisfied when the appellant’s property in- 
terest consists of a § 14(g) valid existing 
right to which the conveyance. of lands 
under ANCSA is subject. 


2. Alaska Native Claims Settle- 
ment Act: Alaska Native Claims 
Appeal Board: Appeals: Standing 


~ An appellant claiming. standing to appeal 
_a §17)() public easement decision must 


not only claim to have a property interest, 


but in order to meet the standing test of 
43 CFR 4.902, must further assert that. the 
' appealed decision affects that property in- 
- terest by failing to provide the appellant 
and the public with access to public lands. 


APPEARANCES: Ray DeVilbiss, 
_ pro se; Russell Winner, Esq., 
Graham & James, for Cook Inlet 


_. Region, Inc.; Elizabeth J. Barry, 


Esq., Office of the Regional So- 


__jicitor, for the Bureau of Land 
Management; Stephen H. Morris- 


sett, Esq., for Matanuska-Susitna 
Borough. | 7 


OPINION BY ALASKA NATIVE — 
CLAIMS APPEAL BOARD 


Suman of Appeal 
The Board rejects the Bureau of 


Land Management’s contention 


that inclusion of appellant’ s lease- 


hold interest on Native-selected. 


lands as:a valid existing right in 
the Decision to Issue Conveyance 
should deny standing under re- 
quirements of 48 CFR 4.902 to. 


| appeal BLM’s public easement de- 
cision under § 17(b\(1) of ANCSA. 
that the — 


~The Board holds 
Bureau of Land. Management’s 
reservation of an easement across — 
the selected lands does not pre- 
clude standing of the appellant to . 
show that his property interest is _ 
affected by the failure to provide 

access to appellant and the public 
along a different route. Although 
the appellant’s property interest . 
is protected under § 14(g), he has — 
a property interest within the re- 


- quirement for standing under. 


§ 4.902, and may. appeal the 
BLM’s decision and raise an issue 
of a ee 17(b)(1) public easement. | 


Fiadsion. | 


The Alaska Native Claims oo 


Appeal Board, pursuant to delega- 


tion of authority to administer - 
the Alaska Native Claims Settle- 
ment Act, 85 Stat. 688, as amend- 
ed, 43 U.S.C. §§ 1601-1628. (1976 
and Supp. I 1977) (ANCSA), and 
the implementing regulations ‘in — 
43 CFR Part 2650 and 43 CFR. 


Part 4, Subpart J, hereby makes’ _ 


the following findings, conclusions . 
and decision. . 3 | 


10 
| Procedural Background 
On Sept. 3, 1981, the Bureau of 


Land Management (BLM) issued a 


Decision entitled, ‘Decision of 
September 30, 1980 Amended in 
Part,” which stated, inter alia: 


On October 31, 1980, Chisision Moose 
Creek Native: Association, : Inc., filed an 


appeal with the Alaska N ative Claims | 
Appeal Board (ANCAB), VLS 80-53, taking : 
issue with the above easement as stated in 


their ‘Statement of Reasons of Interests 


Affected’ presented to ANCAB February 


18, 1981. Subsequent proceedings have re- 
sulted in ANCAB remanding Secs. 18 and 


19, for possible relocation ofthat portion | 


of EIN la D9 lying within those sections. 


The -decision is hereby amended to 


change the above easement as follows: 
“a. (EIN la D9) An easement twenty-five 
(25) feet in width for an existing access 


trail: Beginning in Sec. 19, T. 18 N., R. 3 
E., Seward Meridian, northeasterly to Wol-. 


verine Creek; then easterly paralleling 
Wolverine Creek to public land. The uses 
allowed are those. listed above for a 
twenty-five (25) foot wide trail easement.” 


On Sept. 29, 1981, Appellant, 


Ray DeVilbiss, appearing pro se, 
and also on behalf of Wolverine 
- Grazers Association, filed a state- 
ment, accepted by the Board as a 
notice of appeal and statement of 


reasons, asserting the BLM erred 


in its amended decision. 


(1) By relocating public ease- 


ment EIN la D9 incorrectly, 
“This easement as amended is 


still not the presently used access 


trail. This trail has not been used 
for over 20 years because of ad- 
verse terrain.” — 

(2) By failing to place Sabu 
easement EIN la D9 as follows: 


“The present public used access 


trail begins near. Wolverine Lake 
on the north side of sec. 18 (twn. 


~18n. Rg. 3B) and travels south- 


easterly across sec. 18 and 17 
until it reaches Wolverine Creek 
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then the trail runs easterly paral- 
leling Wolverine Creek.” . 

On Nov. 30, 1981, Elizabeth J. 
Barry, Esq., Office of the Regional 
Solictor, on behalf of BLM, filed 
an Answer alleging that (1) appel- 


lant lacks standing to bring this — 


appeal because the conveyance is 


expressly subject to the appel- 


lant’s grazing lease, and (2) appel- 
lant has failed to submit any sup- 
port for claim that the reserved 
easement, KIN 1a D9, is improper- 


ly located. 


On Dec. 9, 1981, appellant. filed 


a reply to the BLM’s position on 


lack of standing to bring this 
appeal and contends that while 
access is available to his leasehold 


lands the major portion of the 


trail is outside of the leased prop- 
erty and further states that, 


Should the Board affirm the amended deci- 


sion I would in effect lose the only feasible 
~ access. to the public lands east of the 


Native Selected Lands. That would affect 
my livelihood and eliminate any. use of 
these public lands for hunting, sight- 
seeing, or Eng W spacing for myself or 
the public. 


| Decision 


| The issue before the Board - is 
whether appellant has satisfied 
the requirements for standing 
under 43 CFR 4.902. Appellant as- 


-serts that the BLM’s amended de- 


cision of Sept. 3, 1981, which relo- 


cates public easement EIN la D9, 


affects his property interest by 
failing to allow access of the ap- 
pellant and the public along an 
existing route from the leasehold — 
land across the Native lands to. 
the unselected public lands to the 
east. Appellant contends that in- © 
formation available to the BLM 
shows that EIN la D9 should be: 
reserved along a route which 
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crosses the leasehold lands .from 
the north and joins the reserved 
easement at Wolverine Creek 
before proceeding easterly to the 
unselected public lands. 

On Sept. 80, 1980, the BLM 
issued a ‘Decision to Issue Convey- 


- ance (DIC) which approved con- 
--.veyance of lands 
_ Chickaloon Moose Creek Native 


selected by 


Ass’n., Inc. (Chickaloon) (Applica- 
~~ tion. ‘AA- 8489-A) pursuant — to 
-§§ 11(a)) and 11(a)(2) of ANCSA 

including the ror ONE described 

_ sections: | 

TRIBN, RSE, SM 

. Sec. 17 

‘Sec. 18, excluding lot 1 

Sec. 19 


"wand whidhy tater alia, provided: | 


_ [Tyhe following public easements, refer- 
enced by easement identification number 
(KIN) on the easement maps attached to 


this document, copies of which will be 
found in casefile AA-8489-EE, -are re-. 


served to the United States. a 


* * * * * 


a. (BIN la D9) An easement for an exist- 


- Ing access trail, twenty-five (25) feet in 
_ width located on the right bank of Wolver- 
_ine Creek, from Sec. 18, T. 18 N., R. 2 E., 
Seward Meridian, easterly through the se- 

lection. The uses allowed are those listed 
above for a ae ei =) foot wide trail 


easement. 


- The ‘ccund DIC further provided 
that the conveyance was subject 
to appellant’s leasehold interest 
described as, “ADL 386587 located 

in Secs. 17 and 18, T. 18 N., R. 3 
E., Seward Meridian, Alaska.” - 

On Oct. 28, 1980, Mr. DeVilbiss 
filed an appeal asserting the BLM 
erred in two particulars, (1) fail- 
ing to adequately assure protec- 
tion of his leasehold interest, and 
(2) failing to correctly place the 


(Wolverine 


route of reserved public easement _ 


_EIN la D9. (VLS 80-48.) | 


On Oct. 31, 1980, Chickaloon 
filed a separate appeal from the | 
BLM’s decision and also raised | 
the issue of reserved easement 
EIN la D9. (VLS 80-53.) _ 

In the case of Ray DeVilbiss | 

Grazing Ass'n), 5 © 
ANCAB 265, 277, 88 I.D. 513;°518 | - 
(1981) [VLS. 80-48], the Board. 
found that, as to his - assertion 


that the BLM failed to adequately 


protect his leasehold interest, Mr. 
DeVilbiss had not raised : an 
appealable. issue and dismissed — 
the appeal. The aa held, inter 
alia, that: | 


[When a lease is identified i in- a ‘DIC as a. 
§ 14(g) interest, and the conveyance is | 
made subject to such interest, then all. 
rights the lessee holds under the terms of 


the lease, if valid, are protected and there 


remains no appealable issue which the 
lessee may appeal as to the effect of the 
conveyance on the lease. | | 
The Board purposely did not ead: : 
dress the question of whether ap- 
pellant would have standing to © 
appeal BLM’s failure to reserve a 
public easement as_ proposed. 
across the Native-selected lands — 
because a relocation of the same 
easement was being reviewed by 


BLM as the result of proceedings 
in the above-referenced Appeal of — 
‘Chickaloon Moose Creek. Native - 


Ass’n., Inc., VLS 80-58. 

The Board remanded this wubLiC 
easement issue and BLM relo- 
cated the easement EIN la D9 as. 
described in its amended decision 
of Sept. 3, 1981. 

In the . present appeal, 
again asserts that appellant lacks 
standing to appeal the issue of a | 
§ 17(b)Q) rue easement when - 


BLM 


12 
the DIC is specifically made sub- 
ject to his leasehold: interest. 


‘Seemingly, BLM’s position is that 
because the appellant’s leasehold 


interest in lands situated within — 


_ the selected area is protected as a 
. §14@) valid existing right under 
_ANCSA that any possible appeal 


of a §17(b)(1) public easement is . 


thereby precluded. 


The Board disagrees that such : a 


result. follows. _ 
The Board has held that the: ap- 


propriate test of standing to 


~ appeal a decision under AN CSA is 
not whether a person is an “‘ag- 
grieved party,” but whether a 
person “‘claims a property interest 


in land affected by a determina- 


_ tion” from which an appeal to the 
Alaska. Native Claims Appeal 


Board is allowed. Appeal of Sam . 


E. McDowell, 2 ANCAB 350 (1978) 
[VLS 78-2]; Appeal of Charles G. 
and Sara’ Hornberger, 4 ANCAB 
112 (1980) [VLS 79-37]. 


- The Board has also previously 


held that since decisions made 
- pursuant to ANCSA affect proper- 
ty interests differently, applica- 
tion of the standing test in 43 
CFR 4.902 must take into account 


the section of the Act relied upon 


in the decision under appeal. See 


Joseph C. Manga et al., 5 ANCAB- 


224, 88 I.D. 460 (1981) [RLS 80-1); 
Patrick J. Bliss, 6 ANCAB 181, 88 
LD. 1039 (1981) [VLS 80-17]. > 
In the cases of Joseph C. 
Manga, supra, and Patrick Jd. 
Bliss, supra, as well as in the case 
of Patricia and William Nord- 


mark, 6 ANCAB 157, 88 I.D. 1028 . 


(1981) [VLS 80-45], the property 
interest claimed by the appellant 
to satisfy. standing requirements 
under §4.902 involved either 


lands located outside the Native 
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selection area or lands which 
were excluded from selection be- 
cause of being patented prior to 


enactment of ANCSA. 


As previously noted, appellant’s 
property interest in this appeal 
consists of a leasehold ‘covering a 
portion of the Native-selected 
lands approved for conveyance 


and which BLM’s decision has in- 


cluded as a specific valid existing 


right to which the conveyed title 


is subject. : 

The Board finds that the rea- 
sons given in Joseph C. Manga, 
supra, and Patrick J. Bliss, supra, 
in support of the allowance of 
standing to appeal a §17(b)(1) . 
public easement are equally appli- 
cable when the appellant’s proper- 


ty interest is of a temporary 


nature protected as an encum- 
brance to a conveyance of lands 
under ANCSA. | 

[1] The test for standing to 
appeal a decision under § 4.902 re- 
quires, in part, that the appellant 
claim a property interest within 


meaning of the regulation. To — 


appeal a § 17(b)\(1) public easement 
decision this portion of the stand- | 
ing requirement is satisfied when . 
the appellant’s property interest 
consists of a § 14(g) valid existing | 
right to which the conveyance of 
lands under ANCSA is subject. 
Appellant claims that BLM’s 

senenided decision to relocate 
public easement EIN la D9 affects 
his property interest by not allow- 
ing access along an existing route — 
through the leasehold land and 


across Native-selected lands to un- 


selected lands to the east. 
The BLM’s amended decision of. 


Sept. 3, 1981, relocated EIN la D9 


so as to enter the western bound- 
ary of the Native-selected lands in 
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Sec. 19, southerly from Wolverine 
_ Creek, and after following an ex- 
isting trail northeasterly to Wol- 
verine Creek, proceeds along the 
south bank of the creek. easterly 
through the selection area. 

Thus, the effect of the BLM’s 
relocation of easement EIN la D9 
was to. move the entire route of 
_ the easement from the north to 
_ the south side of Wolverine Creek 
and to establish its entry onto 
“Native-selected lands at an exist- 
ing trail in Sec. 19. 

In this appeal Mr. DeVilbiss 
continues to assert that BLM has 
incorrectly relocated the route of 


public easement. EIN la D9 and > 
that it should be reserved over. 


the following described lands: 


The present public used access _trail 
begins near Wolverine Lake on the north 
side of sec. 18 (twn. 18n. Rg. 3E.) and trav- 


els southeasterly across sec. 18 and 17 
until it reaches. Wolverine Creek then the. 
trail runs easterly paralleling Wolverne | 


Creek. 


Appellant’s leasehold interest is 
described as ADL 36587 and af- 
fects the following described 
lands: 


Unsurveyed lands which when giveuel 
will be: 


_ Township 18 North, plane’ 3 Last, 
Seward Meridian 
Section 17—That portion of the W% 
north of Wolverine Creek 


- Section 18—That portion north of Wol- 
~ verine Creek — | 
Appellant claims that BLM’s 

failure to place the easement EIN 

la D9 across the leasehold lands 


| - to public lands on the north, af- 


_ fects not only access across his 
leasehold but also denies any fea- 
_ sible public access to public lands 


to the east of the Native-selected ; 
lands. | 
The Board, in the case of Joseph 


Cc Manga, supra, at 467, held in 


accordance with a finding made 
by the court in Alaska oe 
Easement Defense Fund 
Andrus, 485 F. Supp. 664. oO. 
Alaska 1977), that “the purpose of 
a public easement is to allow 
travel ‘across’ lands selected by 
Native corporations to. ‘lands not 
selected.’ ”’ | | 
_ The fact that the peeerveds ease- 
ment EIN la D9 provides a route ~ 
across Native-selected . lands . 
should not deny an appellant 
standing under § 4.902 to raise on 
appeal the issue of whether 


-BLM’s decision is in error and 
- that it affects access by appellant _ 
and the public along an existing | 
route. | 


The Board ebndlddes ihe appel- 
lant has shown that the BLM’s 


decision to reserve public ease — 


ment EIN la D9 as located in its 
amended decision of Sept. 3, 1981, 
has affected his property interest 


within the requirement for stand- 


ing under §4.902 to bring an 
appeal of a § 17(b)(1) panne ease- — 
ment. | 

[2] An appellant: claiming stand- 


ing to appeal a §17(b)(1) public © 
easement decision must not only — 


claim to have a property interest, 
but in order to meet the standing 


test of 43 CFR 4.902, must further _ 


assert that the appealed decision 
affects that property interest by 


failing to provide the appellant 


and the public with access to B 
public lands. 

The Board holds that fhe. Appel- | 
lant, Ray DeVilbiss (Wolverine 


14 ~~. DECISIONS al THE DEPARTMENT OF THE INTERIOR 


- Grazers Ass n.), Asis a ecoperty 
interest affected within the mean- 
ing of 43° CFR. 4.902, and has 


standing to appeal BLM’s failure > 


to reserve a public easement 

under § 17(b)(1) of ANCSA. : 
Appellant has thirty (30) days 

within which to file any addition- 


‘al brief on the merits of the issue 


raised in this appeal. Briefs filed 


thereafter by the respective par- 


ties to this appeal will be in ac- 


cordance with 48 CFR 4.902 et seg. 
This represents a unanimous 


decision of the Board. 


- Jupitu M. Braby 
_ Administrative Judge 
ABIGAIL F. DUNNING 
Administrative Judge 


JosErn A. BALDWIN 
Administrative Judge 
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2. eae Native. Claims Settle- 


‘ment Act: Alaska Native Claims 


Appeal Board: Appeals: Standing 


In response to arguments that the test of 


whether a person is aggrieved should be 
applied because it is consistent with judi- 
cial requirements for standing, the Board | 


must find itself bound by its own regula- 


tions for standing, which require a claim . 
of property interest. 


3. Alaska Native Claims tie: 
ment Act: Alaska Native Claims 
Appeal Board: Appeals: Standing 


The mere allegation of ownership and use 
of State and Federal lands as a member of 


_. the public does not constitute a claim of 
- property interest in land as is required for 


standing under seeuienons: in oo CFR 
4,902. yy 


4, Alaska Native Claims Settle- : 
ment Act: Alaska Native Claims 


_ Appeal Board: Appeals: Standing 


A fee simple ownership interest in a fish- 


ing lodge is clearly the type of property in- 


_ terest contemplated by standing regula- 


_ tions in 48 CFR 4,902. 
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Appel from the Decision of the 
Alaska State Office, Bureau of 


Land Management AA-667 0-A 


through AA-667 0-K. 


Partial decision on appellant's : 


~ Standing. 


ment Act: Alaska Native Claims 


Appeal Board: Appeals: Standing 


The appropriate test of standing to appeal 
a decision to this Board is not whether a 
person is an aggrieved party, but whether 


a person claims a property interest in land 
affected by a determination from which an- 


appeal to the Alaska Native Claims 
Appeal Board is allowed. 


 §. Alaska Native Claims Settle- 


ment Act: Alaska Native Claims 
Appeal Board: Appeals: Stand- 
ing—Alaska Native Claims Settle- 
ment Act: Conveyances: Acreage 
Entitlement—Alaska Native 
Claims Settlement Act: Defini- 
tions: Public Lands: Generally 


Where the Bureau of Land Management 


under. regulations in 48 CFR 2650.0-5(g) or 


43 CFR 2650.5-1(b) makes administrative 


_ determinations of navigability for the pur- 
- pose of conveying title to submerged lands, 


1. Alaska Native Claims Settle- 


and where title to such lands could pass to 
the State of Alaska or to a Native corpora- 
tion, but cannot pass to the appellant, the 
appellant’s property interest in other 
lands is not affected by such navigability 
determination, and he lacks standing to 
raise issues of navigability on appeal. 


6. Alaska Native Claims Settle- 3 


ment Act: Alaska Native Claims 
Appeal Board: Appeals: Standing 
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Decisions ae pursuant to ANCSA affect 
property interests differently, with the 
effect depending, in part, upon the section 
of the Act on which each decision is based. 
Therefore, application of the standing re- 
quirements in 43 CFR 4.902 must take into 


account the section of the Act relied upon » 


in the decision under appeal. _ 


7. Alaska Native Claims Settle. 
ment Act: 

Appeal Board: Appeals: Stand- 
_ing—Alaska Native Claims Settle- 
ment Act: Easements: Access 


Since the purpose of a § 17(b)(1) ey 
is. to provide public access across Native 


lands to public lands, such an easement | 


necessarily affects lands other than those 


to be conveyed. A member of the public 


who claims a private interest in land out- 
side the conveyance, in asserting standing 
to appeal .a §.17(b)(1) easement decision, 


may rely on this private holding as a prop-. : 


erty interest affected within. the meaning 
of regulations in 43 CFR 4. 902. | 


8. Alaska Native Claims Settle- 
ment Act: Alaska Native Claims 
Appeal Board: Appeals: Stand- 
ing—Alaska Native Claims Settle- 
ment Aci: Easements: Access — 


Where access, by appellent. and members 


of the public, from a public airport to ap- 
pellant’s property and adjacent public 
‘lands is dependent upon use of a water 
- body, and upon access to the water body 
by a public easement, then the appellant’s 
property interest is affected by failure to 
reserve such a public access easement. 


9, Alaska Native Claims ‘Settle- 


ment Act: Easements: Access 


_ Where determination of a lake’s status as 


a major waterway is relevant to reserva- 
tion of public access easements to the lake, 
and the appellant’s assertions regarding 
_ public use of the lake, made in connection 
with an attempt to appeal navigability de- 


terminations, are equally relevant to the 


question of whether the lake is a major 


waterway, then the appellant may attempt 


to prove that the lake is a major waterway 


in order to justify reservation of the pene 


access s easement he seeks. 


Alaska Native Claims | 


APPEARANCES: Walt. -Hanni, 
pro se; Kevin Jones, Esq., and M. 
Francis Neville, Esq., Office of 
the Regional Solicitor, for. 
Bureau of Land Management; 
Thomas S. Gingras, Esq., for 
Bristol Bay Native Corp.; amicus 
curiae briefs filed by Shelley J. 


‘Higgins, Esq., Office of the Attor-. 
ney General, for State of Alaska; 


H. Clifton James, Jr., Esq., for 


National Wildlife Federation and 


the Alaska es as s Council, 
Inc. a 


OPINION BY ALASKA NATI VE | 
_ CLAIMS APPEAL BOARD | 


~ Summary of Appeal 
“The appellant seeks to appeal 


the Bureau of. Land Manage- 
-ment’s determination that several 


bodies of water are not navigable, 
and the BLM’s failure to reserve 
public access easements associated | 
with public use of the water : 


- bodies by floatplane. 


To. have - standing to eel 
under applicable regulations, a 
party must claim a property inter- 


est in land affected by the deci- 
‘sion appealed. The Board finds 


that the Bureau of Land Manage- 
ment makes navigability determi- 


nations for title purposes; since 


the appellant could. not obtain 


title from BLM to the submerged 


lands underlying the. disputed 
waters, his property interest in 
other lands is not affected by the 


navigability determinations and. 


he lacks standing to raise issues. 
of navigability on appeal. 

As to public access easements, 
the Board finds that the appellant 
claims a property interest in land 


16 
which is affected by lack of ease- 


ment access, for himself and the > 


public, between his property and 
public lands and waters. There- 
fore, as to issues involving access 
easements, the epetent has 
standing to appeal. | 


Jurisdiction 


~The Alaska Native Claims 
Appeal Board, pursuant to delega- 
tion of authority to administer 
the Alaska Native Claims Settle- 
ment Act, 85 Stat. 688, as amend- 
ed, 48 U.S.C. §§ 1601-1628 (1976 


and Supp. I 1977), and the imple-. 


menting regulations in 48 CFR 
Part 2650 and 43 CFR Part 4, Sub- 
part J, hereby makes the follow- 


ing findings, conclusions and deci- 


sion. 


Procedural Background 


Land Management (BLM) issued a 
decision approving land for con- 


veyance to [liamna Natives, Lim- 


ited. The decision made the fol- 
lowing findings as to the naviga- 
bility of water bodies within the 
conveyance area: 


‘The following avin watee badiek: 
within the described lands, are considered 
to be navigable: 

_ Lake Iliamna; — 

Newhalen River: 

Tazimina River up to Tazimina Falls in 
Sec. 25, T. 3 S., R. 32 W., Seward Meridian. 


BLM Decision at 18. | 
The decision reserves two ease- 


ments which are relevant to this 


: appeal, designated as follows: 


(EIN 24 D8) An easement sixty (60) feet: 


in width, for an existing road along the 
south and east sides of Slopbucket Lake 
-and the north shore of Iliamna Lake, .in 
Sec. 12, T. 5'S., R. 38 W., Seward Meridian. 
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cles, 
- mobiles, and trucks. 
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The uses allowed are those listed above for 
a sixty (60) foot wide road easement. 


* * ; * * x 


(EIN 24 b D3). A one (1) acre site ease- 
ment, upland of the ordinary high water 
mark, in Sec. 12, T,5S., R. 83 W., Seward 
Meridian, on the south shore of Slopbucket 


‘Lake. The uses allowed are those listed 
_ above for a one (1) acre site. 


- BLM Decision at 11-12. 


The uses allowed for the ease- 
ments are as follows: | - 


60 Foot Road—The uses allowed on a 
sixty (60) foot wide road easement are: 
travel by foot, dogsled, animals, snowmo- 
biles, two and three-wheel vehicles, small 
and large all-terrain vehicles, track vehi- 
four-wheel drive vehicles, auto- 


One Acre Site—The uses allowed for a 


édite Cagemient- ave: sehicls parking (e.g., — 


aircraft, boats, ATV’s. snowmobiles, cars, — 
trucks), temporary camping, and loading 


‘or unloading. Temporary camping, loading. 


or unloading shall be limited to 24 hours. 


On Jan. 23, 1980, the Bureau of BLM Decision at 10. 


Walt Hanni, appearing pe Se, 
appealed timely. 

Bristol Bay Native Gorn. : 
(BBNC) challenged the appellant’s 
standing to appeal. On Apr. 3, 


1980, the Board issued an ‘Order 


to Show Cause why the appeal 
should not be dismissed for lack of 
standing. This - order eae 


‘stated: 


Authority of the Board to hear disputes 
arising from implementation of ANCSA is 
governed by regulations set forth in 438 
CFR (Subpart J) 4.900 et seg. which de- 
scribes jurisdictional and procedural re 
quirements which must be met in all ap- 
peals made to this Board. Pq 

Section 4.902 provides: | 

“Any party who claims a property inter-. 


est in land affected by a determination 


from which an appeal to the Alaska 
Native Claims Appeal Board is allowed, or 
an agency of the Federal Government, 
may appeal as provided in this subpart. 


- However, a regional corporation shall have © 
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the right of appeal in any case involving 
land selections.” 

The essential element of concern in this 
instance is whether, as an appellant, Walt 
Hanni is {a]ny party who claims a proper- 
ty interest in land affected by a determina- 


_ tion’ in the manner contemplated by the 


above regulations, and thereby has stand- 
ing to bring this appeal. 
On May 5, 1980, appellant re- 
- sponded to this order. 
- The Board, on May 29, 1980, 
. issued an Order for Further Infor- 
mation from the appellant. to sub- 
_ stantiate his claim of a property 
- Interest pursuant to 48 CFR 4.902. 
Appellant. responded by letter. 
Both BBNC and BLM have filed 
briefs and moved to dismiss the 
appeal. 
The State of ‘Alps (State) and 
the National Wildlife Federation 
and Sportsmens’ Council, Ince. 
. (NWFASC) 
< curiae briefs. 


_ Positions of Parties 


The appellant alleges that BLM 
erred in not finding Slopbucket 
Lake, Alexey Lake, Alexey Creek, 
and Hudson Lake to be navigable, 
thus causing the loss of these 


- waters to public use. The appel- 


lant contends that as these water 
bodies are navigable and title to 
the beds is in the State, the sub- 
merged lands are publicly owned 
lands to which the public is guar- 
~ anteed access by §17 of ANCSA. 
Accordingly, the appellant also al- 
~leges error in that BLM failed to 
reserve public trail easements 
- along the -shores of Slopbucket 
Lake, with access corridors to the 


existing road between Slopbucket 


Lake and the adjacent Iliamna 
. Lake, for which a road easement 
_ (EIN 24 D3) is reserved in the De- 


415-259 0 = 83. = 2 


have filed amicus - 


cision to Issue Conveyance (DIC). 
The appellant asserts a need for 
overnight public aircraft tie-ups | 


and emergency camping on the 


of Alexey Lake and 
The appellant 


shores 
Hudson =- Lake. 


stresses that public use of the dis- ~ 


puted water bodies for floatplane. 
travel is required for access to 


public. lands in the Iliamna area, 
-and that the water bodies have 


traditionally been -used for this 
purpose by himself and members 
of the public. | 

Because this decision deals aly 


with the procedural question of _ 


whether the appellant has stand- 


ing to appeal, the merits of the © | 


appeal will not be dealt with at 
this time. 


To have standing to Sopet a 


under 43 CER 4.902, a person 
must claim a “property interest in 
land affected by a determination | 
from which an appeal to the 
Alaska Native Claims sae - 
Board is allowed.” : 
The appellant: claims the requi- 
site property interest under sever- 
al theories. He claims a property 


interest as a citizen of the State = 


in all navigable water bodies in 
the conveyance area, because the - 
underlying land belongs to the 
State. Because navigable water 
bodies in the conveyance area and 
the underlying submerged lands 
are public waters and_ public 
lands, the appellant as a member — 
of the public claims as a property 
interest the right of access to such 
public lands and. waters which is 
guaranteed by ANCSA. 


He. owns real eee in the 


Iliamna area, including a partner- _ 


ship interest in a commercial fish- 


18 * DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


ing lodge, comprising five acres 
and buildings, and a limited part- 
nership interest in the Iliamna 


Reserve partnership, which owns. 


land in U.S. Survey 1750. As a 
real estate broker, he has market- 


ing agreements with clients on 


lots in two subdivisions within the 
- Tliamna area. Lot 20 in. the [liaska 


Subdivision, on which the appel- 


lant has a marketing agreement, 


is the only tract of land in which 


the appellant claims an interest 
_ which is located within the con- 
veyance area. All other interests 


to which he refers, including the — 
fishing lodge, are’ outside the con- 


veyance area. 
The appellant sisinia that con- 


veyance would affect. his property 


interests in several ways. Slop- 
bucket Lake is a base where pas- 
-sengers from lIliamna_ Airport 


transfer to floatplanes for travel . 


to the fishing lodge and other 
_ points which are accessible only 
in this manner. Slopbucket Lake 
is used for this purpose when 
Iliamna Lake is too rough for ta- 
keoff and landing, which occurs 
frequently. If the appellant and 
members of the public are de- 
prived of access to, and use of, 
Slopbucket Lake for aircraft ta- 


_ keoff and landing, they will lose 


access to private property and 
publicly owned lands in the 
Iliamna area, which are not acces- 
sible by wheeled aircraft or sur- 
face transportation. 


Alexey Lake, Alexey Creek, and 


Hudson Lake are used as float- 
plane landing site for access to 


| the Tazimina River, which was | 
-. found navigable by BLM, for fish- 
Denial of access to Alexey 
Lake, Alexey Creek, and Hudson 
- gability determinations. 


ing. 


: Lake would deprive the appellant, 
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and members of the public, of tra- 


ditional access to the sees - 


River. 

Appellant slices that the indi- 
rect result of such loss of access is 
to lower the market value of ap- 


pellant’s various parcels of prop- 


erty in the Iliamna area. | 

In support of appellant’s posi- 
tion, NWFASC argued in_ its 
amicus brief that as a resident of 
the State appellant has a property 


interest in lands underlying navi- 
gable water bodies, which gives 


him the necessary standing © to | 


bring this appeal. 


The State asserts that appellant 


- has demonstrated a direct connec- 


tion between the land in which he 
has a property interest, and navi- 


gability and easement issues he is 


appealing. The State contends 
that the recreational use and 


market: value of the appellant’s 


property are adversely affected by 
the BLM decision that Slopbucket 


Lake, Alexey Lake, and Hudson 
_ Lake are nonnavigable. 


In addition, the State urges that 
the appellant has a beneficial in- 


terest in the use of publicly owned 


submerged lands and in the reser- 
vation of public easements to 
guarantee access to them. The 


State argues that the requirement 


of a property interest for standing 
is inconsistent with the interest of 


the public in easement and navi- ~ 


gability isues, since only the State 
or Federal Governments and the 
grantee Native corporation could 
claim a property interest in the 


submerged lands and the public 


would be deprived of an opportu- 


nity in which to appeal adminis- 


tratively from easement and. navi- 
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The State relies on various au- 


thorities. Sec. 17(b)1) of ANCSA | 
| regulations © 


and implementing | 
- provide for the reservation of 
public easements across Native 
lands and at periodic points along 
major waterways to guarantee 


' public access and use for recrea-- 


tion, hunting, transportation and 
other public uses. Departmental 
regulations provide that members 


of the public are entitled to par- 


| ticipate in the process of identify- 
ing needed public easements and 
“major waterways. 

The State -cites Article VII, 


Sec. 14 of the Alaska Constitution, 


which reads, in pertinent part: 


‘Access to Navigable waters. Free access 
to the navigable or public waters of the 
State, as defined by the legislature, shall 
not be denied any citizen of the United 

States or resident of the State. 


The State also asserts that asa 


matter of policy, members of the 
public should have standing to 
appeal BLM’s failure to reserve 
public easements, because individ- 
uals familiar with an area have 


the best information regarding ~ 


easement needs. Further, a person 
who would have standing as an 


aggrieved party under the Admin- 
istrative Procedure Act, 5 U.S.C. 


—§ 702 (1976), to appeal a BLM deci- 
sion in Federal court, should not 
be denied | administrative stand- 
_ Ing. 
 BBNC contends that the anpel: 
lant has not claimed a property 
interest in land affected by the de- 
cision appealed and therefore he 
does not have standing within the 
meaning of 48 CFR 4.902, 

Citing Appeal of State. of 


Alaska, 3 ANCAB 196, 86 I.D. 225. 


(1979) [VLS 78-42] and Appeal of 


Chickaloon Moose: peck. Native 
Ass’n., Inc, 4. ANCAB. 184 (1980) 
[VLS 80-1], BBNC argues that a 
person must have a property in- 


terest in land located in the area _ 


in dispute to have standing. 
Citing Appeal of. Chickaloon- 
Moose Creek Native Ass’n., Inc. — 
supra, BBNC contends that even 
if ownership of land inside or out- 


side the conveyance area is con- | 


sidered a property interest within - 


the meaning of 43 CFR 4.902, the 
appellant still fails to meet the 


standing requirements because 
the claimed effects are not of the 
type which can confer standing. _ 

BBNC asserts that the appel- 


lant. is merely claiming an. inter- 


est in the conveyance area as a 
member of the Alaskan public, an 
argument that has been rejected 
by the Board in Appeal of Kodiak- — 
Aleutian Chapter, Alaska Conser- . 
vation Society, 2 ANCAB. 368 
(1978) [LS 77-11]. 


Regarding appellant’ s claim 


- that an easement should be estab- 


lished along the shoreline of Slop- | 
bucket Lake, BBNC argues even if — 
appellant’s access claim constitut- — 
ed a property interest, such inter- _ 
ests have not been affected by the 
conveyance decision, because such 
an easement is already provided, 
designated EIN 24 D3. | 
BLM also challenges the appel- 7 
lant’s standing. BLM argues, with 


respect to the navigability issue: 


The mere assertion of the recre- 
ational use of a bank of a river by 
an appellant does not, by itself, 


~ constitute a claim of ‘ ‘property in- 


terest” as required by 438 CFR 
4,902 for standing. (Appeal of Sam 
KE. McDowell, 2 ANCAB 350 (1978) 
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[VLS 78-2].) The mere assertion 
by appellant that he ‘frequently 
| land which might be con-_ 
veyed to a village corporation, is 


uses” 


insufficient by itself to confer 
standing. (Appeal of Omar Strat- 
man, 2 ANCAB 829 (1978) [LS 77- 
AC]. The mere allegation of owner- 
ship and use of State and Federal 
lands as members of the public, 
does not constitute a claim of 
“property interest in land” as re- 


quired for standing by 48 CFR 


4.902. (Appeal of Kodiak-Aleutian 
Chapter, Alaska Conservation So- 
clety, supra.) 

BLM asserts that, Aeoutias: the 


appellant's fishing lodge and prop-. 


erty do not lie within the convey- 


ance area, appellant fails to show 


any connection between such land 
and land interest which are con- 
~ veyed pursuant to such a decision, 
and appellant has failed to meet 
the requirement for standing set 
forth in 48 CFR 4.902. (Appeal of 


Morpac, Inc., 8 ANCAB 89 (1978) | 


[VLS 78- -58],) 

With respect to the easement 
question, BLM contends that ap- 
pellant seeks easements to pro- 
vide access and use of Native- 
selected land for his private recre- 
ational and business purposes and 
such is prohibited by Alaska 
Public Easement Defense Fund v. 
Andrus, 485 F. Supp. 664 (D.C. 
Alaska 1977). 

_ BLM also. cites Appeal of 
Kodiak-Aleutian Chapter, Alaska 
Conservation Society, supra: 

The Board finds that the mere allegation 
of ownership.and use of State and Federal 
lands as members of the public, does not 


constitute a claim of ‘property interest in 
land’ as is required for standing by 48 


C.F.R. § 4.902, and, therefore, the Appel-— 


lant lacks standing to bring an appeal 
; before the Board. 
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to public’ 
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2 ANCAB at 367. 
- Decision 


This appeal raises two catego- 
ries of issues: the navigability of 


several water bodies which were 


found nonnavigable by BLM, and 
the reservation of public access 


easements associated with public 


use of water bodies. 

As to navigability, the appellant 
contends that Slopbucket Lake, 
Alexey Lake and Creek, and 


‘Hudson Lake are navigable, and 


thus public waters. Regarding 
public access easements, on the 
grounds that § 17(b)(1) of ANCSA 
guarantees public access to public | 
waters, the appellant contends 
that public trail easements should 


be reserved from Alexey. and 


Hudson Lakes to the Tazimina. 
River, which was found navigable 
by BLM, with site easements on 
the lakes for emergency camping. 
He seeks a lineal easement along 
the shore of Slopbucket Lake with . 
access corridors to the public road 
designated EIN 24 D3 and thence 
facilities (ze, the 
Iliamna Airport). He also seeks a 
site easement for 24-hour aircraft 
tiedown on the shore of Slop- 
bucket Lake, in addition to the 
site easement already reserved on 
the south shore of the lake. (EIN 
24 b D8.) 4 

The Board notes initially. that 
Hudson Lake does not appear to 
be located in the area approved 


for conveyance by the decision ap- 
_pealed. If this is the case, the deci- 


sion here appealed does not affect 
Hudson Lake and the appeal as to 
Hudson Lake must be dismissed. 
Therefore, BLM will be directed 
by separate order to review its re- 


cords and advise the Board wheth- 
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er Hudson Lake is located within 
the area approved for conveyance 
in the decision here appealed. 

The appellant’s 
appeal has been challenged on the 


grounds that he does not meet the. 
' requirements of regulations in 438. 


CFR 4:902 which govern standing 
before this Board, and which pro- 
vide: “Any party who claims a 
property interest in land affected 
by a determination from which an 
appeal to the Alaska — s ative 
Claims Appeal Board —al- 


lowed * * * may appeal as pe 


vided in this subpart.” 

1, 2] The appropriate test of 
standing to appeal a decision to 
this. Board is not whether a 
person is an “aggrieved party,” 
but whether a person claims a 
property interest in land affected 
‘by a determination from which an 


appeal to the Alaska Native 
Claims: Appeal Board is allowed. 
(Joseph C. Manga, 5 ANCAB 224, 


88 LD. 460 (1981) [RLS 80-1].) In 
response to the argument that the 


test of whether a person is ag- 


grieved should be applied because 
it is consistent with judicial re- 
quirements for standing, the 
Board must find itself bound by 
its own regulations. (McKay v. 


Wahlenmaier, .226 F.2d..35 (D.C. 
Cir. 1955).) These regulations re-_ 


quire a claim of property interest. 
Accordingly, the test for. stand- 
ing focuses first on whether an in- 


terest claimed by an appellant is 


a “property interest” within the 


meaning of the above regulations, 


and, second, on whether such a 
_ property interest is .“affected”’. by 
the decision appealed. ~ 


standing to 


In the sieeenit: ane. standing | 
to appeal the two categories of 
issues raised, i.e., navigability and 


public access easements, will be 


considered separable because of 
distinctions between the two types ° 
of issues as they relate to proper- 
ty interests claimed by the a 
lant... 

As to sibathe: categories, the Board : 
must. consider whether the inter- 
est claimed by the appellant is a 
property interest within the 
meaning of 43 CFR 4.902 and, if 


so, whether it is affected as re- 


quired by that regulation. - , 
_ The appellant has claimed a va- 
riety of interests which, it is con- 
tended, ‘are property interests 
within the meaning of 43 CFR 


4,902. As a citizen of the State, he 


claims a ‘property interest in navi- 


| gable waters because the underly- 


ing land belongs to the State: As a 


‘member of the public, he claims 


as a property interest the right of 


access to public lands and waters. 


He asserts that he owns real prop- 
erty in fee simple in the Tliamna 


area, which includes a partner- 


ship interest in a fishing lodge 
property, comprising five acres of 
land, sleeping cabins, anda main 


lodge. He claims one _ property 


ownership interest within the con- 
veyance area, le, a marketing 


- agreement on a lot in lliaska Sub- 


division. 

[3] The mere allegation of own- 
ership and use of State and Feder- 
al lands as members of the public 
does not constitute a claim of 
“property interest in. land” as is’ 


required for standing by 43 CFR — - 
4.902. (Appeal of Kodiak-Aleutian 


Chapter, Ajasba Gensceiation So- 


ciety, supra, at 367.) 

_ Accordingly, neither the eine: 
- lant’s claimed interest in naviga- 
ble waters nor in access to public 
lands and waters, merely as a 
member of the public, can be con- 
-. sidered a property interest within 
the: meaning of the regulation. 

_ [4] However, a fee simple own- 
ership interest in a fishing lodge, 
is clearly the type of property in- 
‘terest contemplated by the stand- 
ing regulations in 43 CFR 4.902. 
Therefore, the Board must consid- 


. -er whether this interest is affect- 


_ed by the decision appealed. 


As to the navigability issues, 


the Board concludes that the ap- 
pellant’s property interest cannot 


be affected by the determinations 


appealed and therefore he lacks 
_ standing. . 

Questions of navigability . as it 
affects title to submerged. lands 
must be decided finally. by the 
courts, rather than in any admin- 
istrative forum. (Borax Consoli- 
dated, Lid. .v. Los Angeles, 296 
U.S. 10 (1935).) However, BLM 
makes determinations on naviga- 
_ bility for several purposes, includ- 
ing that of determining whether 
lands are public lands. (State of 
‘Montana, 80 I.D. 312 (1978).) Pur- 
suant to §13 of ANCSA and im- 
plementing regulations, BLM 
makes navigability findings to de- 
termine which lands, including 
submerged lands, are public lands 
within the definition of § 3(e) of 


ANCSA and are therefore availa-— 


ble for conveyance to Native cor- 
porations. In addition, under 43 
CFR 2650.5-1(b), which deals with 
the computation of acreage enti- 
tlement, BLM is required to take 


into account the navigability of 
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water bodies within areas with- 
drawn for selection by N ative cor- 


porations. 


BLM’s ‘detenminntions. on navi- 
gability do affect title, because 


these determinations are the basis 
for charging the submerged lands 
against the Natives’ acreage enti- 


tlement, if the waters are found 
nonnavigable, or for recognizing 
title in the State, if found -naviga- 
ble. Accordingly, while BLM’s 
navigability determinations do 
not finally adjudicate title to the 
submerged land, these determina- 
tions establish the Department’s 
position on title, and so affect title 
status. 

If the water bodies were found 
navigable, title to the underlying 
lands would be in the State. (Sub- 
merged Lands Act of 19538, 43 
U.S.C. §§1801(a), 1811(a), (b) 
(1976); Utah v. United States, 403 
| | United States v. 
Utah, 288 US. 64 (1981); Orga- 


nized Village of Kake v. Egan, 174 


F. Supp. 500 (D.C. Alaska 1959).) 
If BLM’s findings that the waters 
are not navigable were affirmed, 
title to the submerged lands 
would arguably be in the riparian 
owner, in this case the Native 
grantee. Under neither outcome 
could the appellant claim title to 
the submerged lands, since he 


claims no riparian property. (R.E. 


Clark, Waters and Water Rights, 
§§ 37.8, 41.3 (1967).) 

An appellant’ S property inter- 
ests cannot be affected by the out- 


come of BLM’s navigability deter- 


minations where the appellant 


cannot claim a private property 


interest in the disputed water — 
bodies, or in the underlying sub-— 
merged lands, nor does ownership 


of these water bodies affect title 
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>. die _ property interests he 


claims. 


The appellant also sidims stand- 


ing to appeal navigability deter- 
minations by asserting, as a prop- 
erty interest, the right to use the 
surface of the disputed water 


bodies in the event they are found. 
navigable and accordingly public 


waters despite conveyance of the 
adjacent lands. Such rights to 
beneficial use of the surface of 
waters following conveyance, pur- 
suant to State law, are not within 
_ the jurisdiction of this Board. 

_ The Board recognizes that the 
Federal District Court for the Dis- 
trict of Alaska has stated that, 
“TTyhe State owns or controls the 
land beneath. navigable waters, 
and the people of the State have 
the right to use the water itself 
on non-navigable. rivers and 
streams.” (Alaska Public Ease- 
ment Defense Fund v. Andrus, 
supra, at 677.) However, the Court 


qualified this statement. with the - 


following footnote: _ 


~ The court notes that. the issue tee the own- 


ership and control of the water column on 


waterways flowing through land taken by - 
Natives ‘pursuant to ANCSA is not before 
the court for decision at this time. Appar- © 


ently that issue is being litigated else- 


where. Although the court’s ruling on _ 


easements is dependent to a certain extent 


upon the understanding set forth in this 


memorandum that understanding was ar- 
rived at without the benefit of briefing on 
the issue and obviously constitutes merely 
background pn ormeson: 3 and not rulings 
on the law. 


Alaska Public: iene 2 eh ae 


‘Fund v. Andrus, supra, at 677. 


| In light of this disclaimer, the 
| Board cannot rely on - Alaska 


Public Easement Defense Fund, 
supra, for the ruling that the ap- 


the appellant’s | 
~ in other. lands is not affected by 


‘property 
with the effect depending, in part, 


pellant as a citizen of the State 


has a property interest in use of 
the surface of public waters. ; 
[5] Where the Bureau of Land 

Management under regulations in 
43 CFR 2650.0-5(g) or 48. CFR 
2650.5-1(b) makes administrative 
determinations of navigability for 


the purpose of conveying title to 
submerged lands, and where title 


to such lands could pass to the 
State or to a Native corporation 
but cannot pass to the appellant; . 
property interest 


such navigability determination, 
and he lacks standing to raise 
issues of navigability on appeal. 
“Accordingly, this appeal is dis- 
missed as to those issues involving 
the navigability of Slopbucket 
Lake, Alexey Lake,. and messy 
Creek. | 


As to the issues concerning 
public access easements, the 
Board concludes as_ discussed 


below that at least one of the ap-— 
| _ pellant’ S property interests, the 
fishing lodge, is affected by each 


of the easement decisions ap- 
pealed; therefore, as to easement | 


issues, he has standing. 


[6] The Board has held, and 
Hisre reaffirms, that decisions 
made pursuant to ANCSA affect 
interests differently, 


upon the section of the Act on > 


which each decision is - based. 
_ Therefore, 


application of the 
standing test in 48 CFR 4.902. 


roust take into account the section 
of the Act relied upon in the deci-— 
‘sion under appeal. 
Manga, supra.) fg 2 


se oe 
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_ [7] Where, in seeking public 
access easements, an appellant 
relies on §17(b)(1) of ANCSA for 
continuing public access to public 
lands across lands conveyed to 
Native corporations, the effect of 
a decision. implementing § 17(b)(1) 
must be on access to public lands 


as this affects an appellant’s prop- 


erty, rather than on any change 
in land ownership caused by the 


conveyance. 7 
Although the Board has held 


that the property claimed to be af- 
fected must be located within the 


_. conveyance area, the Board has 


reached a different result in 
public access easement cases. 

Since the purpose of a §17(b)(1) 
public easement is to provide 
access across Native lands to 
lands not selected, the Board has 
concluded that a §17(b)(1) ease- 
ment necessarily affects lands 
other than those to be conveyed. 
Therefore, a member of the public 
who claims a private interest. in 
land other than the land to be 
conveyed, in asserting standing to 
appeal a §17(b)(1) easement deci- 
sion, may rely on this private 
holding as his or her “‘property in- 
terest” affected within the mean- 
ing of 48 CFR 4.902. 

Thus, in public access easement 


appeals; the Board finds that the 
property interest affected, within 


‘the meaning of the standing regu- 
lation, may be outside the convey- 


ance area, as is the appellant’s 


fishing lodge. 

This property interest is affect- 
ed by BLM’s failure to reserve the 
public access easements which the 
appellant seeks. 


Slopbucket Lake, the appellant 


asserts, is a floatplane base and 


fueling point, used when the adja-. 
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cent Iliamna Lake is too rough for 
takeoff and landing. He does not 
assert the right to fish in the lake 
or otherwise use it for recreation- 
al purposes; he seeks to continue 
to use it as a point of transfer be- 
tween two modes of travel; (i.e, — 
wheeled aircraft and floatplanes), | 


in the process of traveling to and . | 


from his fishing lodge and adja- — 
cent public lands. He asserts, and 
the record reflects, extensive use 
of Slopbucket Lake by members of | 
the public for this purpose. 

[8] Where access, by appellant 
and members of the public, from a 
public airport to appellant’s prop- 


erty and adjacent public lands is 
dependent upon use of a water | 
body, and upon access to the _ 


water body by a public easement, 
then the appellant’s property in- 
terest is affected by failure to re- 
serve such a public access ease- 
ment in the conveyance here ag ) 
pealed. . : 

The Board has found that as to 
issues involving the need for site - 
and lineal easements associated | 
with Slopbucket Lake, the appel- 
lant may rely on his property in- 
terest. in a fishing lodge outside 
the conveyance area, and such 
property interest is affected by 
the decision appealed. Therefore, 


as to issues involving easements 


to Slopbucket Lake, the appellant — 
has standing. - i 
The appellant also asserts a 
need for public easements in con- 
nection with Alexey Lake. He 
seeks a public access easement 
along an existing foot trail from 
Alexey Lake to the Tazimina 
River, as well as a site easement 
for floatplane and boat tie-up and 
emergency camping on the shore 
of Alexey Lake. He asserts that 
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ees tae: is i sdiionally used 


by himself and members of the - 


public as a point of floatplane 
access to reach the Tazimina 
River, which BLM has determined 
to be navigable. 

These circumstances appear to 


the Board to be analogous to 


those surrounding Slopbucket 
Lake, in that the appellant seeks 


to use Alexey Lake as a point of 


transfer from floatplanes to an- 
other mode of travel (in this case, 
foot travel). in the course of travel 
from his property across Native- 
~ selected lands to public lands or 
waters (in this case, the navigable 
Tazimina River). Accordingly, fol- 
lowing the reasoning previously 
discussed in connection with Slop- 
bucket Lake, the Board finds that 
the appellant has standing to 
appeal the lack of.public access 
and site easements which he 
seeks in the vicinity of Alexey 
Lake. 

The Board notes - that § 17(b)(1) 


of ANCSA and implementing reg- © 


ulations specifically envision the 


need for access easements to | 


bodies of water which are used for 
transportation - access to public 
lands. - 

Sec. 17(b)(1) of AN CSA provides 


for the reservation of public ease- 


ments “at periodic points along 


the courses. of major waterways” 


in order to guarantee “interna- 
tional treaty obligations, a full 


right of public use and access for 


recreation, hunting, transporta- 
_ tion, utilities, docks, and * *-* 
_ other public uses” as determined 


to be important. The major water- 


ways, along 5 which easements are 


to _ veuareit are defined in 43 | 
CFR 2650. 0-5(0): | 


7 [A]ny river, stream, or lake which has sig-— 


nificant use in its liquid state by water- 
craft for access to publicly. owned lands or 
between communities. Significant use. 


means more than casual, sporadic or inci- 
dental use by watercraft, including float- __ 
_ planes, but does not include use of the Wa: 


terbody in its frozen state. 


Regulations in 43 CFR 2650. A 


Ta) limit reservation of public 
easements to those 


“reasonably 
necessary to. guarantee access to 


publicly owned lands or major wa- 


terways ***.”” Regulations in 48 
CFR 2650.4-7(b)(1) provide: 
Public easements for transportation pur- — 


poses which are reasonably necessary to 
guarantee the public’s ability to reach pub- 


licly owned lands or'major waterways may 


be reserved across lands conveyed . to 


Native corporations. Such purposes may 


also include transportation to and from 
communities, airports, docks, marine 
coastline, groups of private holdings suffi- 
cient in number to constitute a public use, 
and government reservations or installa- 
tions. 


- Status as a major waterway is a 
regulatory matter, properly deter- 
mined by BLM and appealable to 
this Board. Since the need for 
access to major waterways justi- 
fies reservation of an. easement, 
under 43 CFR 2650.4-7(b), a deter- 
mination that. a body of water is a 
major waterway is clearly related - 
to an asserted need for a public 
easement. | 

Major waterways are not re- 
quired to be navigable, although 
the characteristics of a major wa- 
terway as defined in ANCSA and | 


the regulations are not incompati- 
ble with those of waters found — 


navigable under traditional tests. 


In connection with navigability 
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issues, which the Board found the 


appellant lacked standing to raise, 


the appellant made a number of. — 
assertions concerning traditional 
public uses of Slopbucket Lake. 
The appellant’s purpose in 


_ making such assertions was clear- 


ly to obtain public access ease- 


ments to the lake, and such asser- . * aes : 
-tion for reinstatement of non- 


-tions are equally relevant to the 
issue of whether or not the lake is 
a major waterway. | 


[9] Where determination of a 


lake’s status as a major waterway 
is relevant to reservation of public 
~ access easements to the lake, and 


_ the appellant’s assertions regard- 
ing. public use of the lake, made 


in connection with an attempt to 
appeal 
tions, are equally relevant to the 
question of whether the lake is a 


major waterway, then the appel-. 
lant may. attempt to prove that 


the lake is a major waterway in 
order to justify reservation of the 
public access easement he seeks. 

A conference will be set by sep- 
arate order at which arrange- 
ments will be made as necessary 
for further briefing and a hearing 
on factual matters. - 


This represents a unanimous 


decision of ae Board. | 


JupDiITH M. Brapy 
Administrative eudee. 


Anau F. Dene. 
Administrative Judge 


-Joserpu A. BALDWIN 
Administrative Judge 
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Decided January 28, 1 982 


Appeal from decision of Wyo- 
ming State Office, Bureau of. 
Land Management, denying peti- 


competitive oil and gas lease. WwW 
49507. oe 3 


“Affirmed. 


LL Notice: Generally—Oil and Gas 


Leases: Reinstatement—Oil and 
Gas Leases: Rentals—Oil and Gas 
Leases: Termination. : 

The law imputes knowledge when opportu- 


nity and interest, combined with reason- 
able care, would. necessarily impart it; 


therefore, where the Bureau of Land Man- 
agement served notice of an oil and gas - 
lease rental increase on an office of a cor-_ 
porate lessee which the. lessee claimed was 
not its address.-of record for the lease, the 
lessee cannot assert ignorance of. the in- 
crease because reasonable care would dic- 
tate that the office receiving the notice | 


| inform the proper office. 


2. Oil and Gas Leaaves Reinstate- 
ment—Oil and Gas Leases: Ter- 
‘mination | : | 


A late rental ements may Ke justifiable if 
it is demonstrated that at or near. the an- 
niversary date there existed sufficiently 
extenuating circumstances outside the les- 


see’s control which affected his or her ac- 


tions in paying the rental fee. Where a 


lessee asserts a lack of knowledge of a 


rental increase as justification for its fail- 


" ure to pay timely the full amount of the 


rental, the lease will not be reinstated if 
the record supports a finding that. the 
lessee had knowledge of the increase ap- 
proximately 6 weeks prior to the anniver- 
sary date of the lease. 


APPEARANCES: Donn _ - 
McCall, Esq., reer Wyoming, — 


| aor appellant. . 
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| ‘OPINION BY 
ADMINISTRA TIVE JUDGE 
_ HARRIS | 


IN TERI OR BOARD OF LAND 
| APPEALS © 


Getty Oil Co. (Getty) has” ap- 
pealed from a decision of the Wyo- 


ming State Office, Bureau of Land 
Management (BLM), dated Apr. 


21, 1981, denying appellant’s peti- — 
tion for reinstatement of noncom- 


petitive oil and gas lease W 49507, 
_ which terminated by operation of 


law for failure to pay timely the 
annual rental. — 
Pursuant to sec. 17 of the Min-— 


eral Leasing Act, as amended, 30 
U.S.C. § 226 (1976), BLM issued W 
49507 effective Apr. 1, 1975, to 


ey one Don J. Leeman for 326.54 
acres of land situated in Converse > 


County, Wyoming. The annual 


_ rental charge was initially $163.50 — 


(50 cents per acre). By assignment 
effective Jan. 1, 1976, Getty ac- 
quired 100 percent record title in- 
terest in the lease. 

On Feb. 9, 1981, approximately 
2 months prior to. the lease anni- 
versary date, Apr. 1, 1981, BLM 
- received payment from Getty for 


the annual rental in the amount — 


_ of $163.50. However, by letter de- 
cision, dated Feb. 11, 1981, BLM 
notified Getty of an increase in 


the annual rental to $654 ($2 per 


acre) based on a determination by 


Geological Survey that the land 


was within an undefined known 
geologic structure. Getty received 


the notice on Feb. 13, 1981. On 


Apr. 16, 1981, BLM received pay- 
ment. of $654 from Getty’s Tulsa, 


Oklahoma, office. The letter ace 
ex- 


oompanyne. the payment 


eianed that BLM ee the notice 


- of the increased annual rental to 
-. Getty’s Denver, Colorado, address — 
rather than the Houston, Texas, 

address listed on the assignment 


of the. 
Leeman. 


lease to Getty from — 
Getty stated that “the 


- Houston, Texas, office was un- 


aware of the notice and tendered 
the normal rental of $163.50.” 


creased annual rental was sent to 


-appellant’s Denver office instead 


of its Houston office was not a 
“justifiable. reason’. for the late 


‘payment because the notice was -_ 
received by the Denver office ‘ ‘ap- 
proximately six weeks prior tothe | 

due date.” } 


Getty filed a. timely 
appeal. 7 
Failure to pay the aunual 


rental for an oil and gas lease on 


or before the anniversary date of 


the lease results in the automatic 
termination of the lease by oper- 


ation of law. 30 U.S.C. §188(b) —— 


(1976). The Secretary of the Interi- 


or may reinstate oil and gas — 
leases which have terminated for 
failure to pay rental timely only 


where the rental is paid or ten- 


dered within 20 days of the due 


date and upon proof that such — : 
failure was either justifiable or 
not due to a lack of reasonable 


1 In its decision, BLM noted that. “(bleginning with the 
April 1, 1979, rental due notice, the address on our rec- 
ords was changed to Getty Oil Company, 1515 Arapahoe 
Street, Suite 700, Denver, CO 80202.” On May 8, 1981, | 
appellant inquired as to the basis for the address change. 
BLM responded by letter dated May 12, 1981: 

“We do not have any documentation to provide you 
with the information as to why Getty Oil Company’s bill- 
ing address was changed on our records between the 
April 1, 1978 and the April 1, 1979 billing. ~ 

“However, we did check our alphabetical listing of 
leases billed to Getty Oil Company. It lists 280 leases 
billed to their Denver address, 17. billed. to their Tulsa 


_ address, and two billed to their Houston address.” 


In its decision, BLM concluded ~ 
that the fact that the notice of in- 


23 
diligence. 30 U.S.C. § 188(c) (1976). 
In the absence of such proof, a pe- 


tition for reinstatement is proper- 
ly denied. See, e.g., Margaret Lee 


_ Pirtle, 54: IBLA 113 (1981); Alice — 
M. Conte, 46 IBLA 312 (1980); J 


_ RR. Oil Corp., 86 IBLA 8&1 (1978). 

In its statement of reasons for 
appeal, appellant contends that it 
exercised reasonable diligence 


when it submitted its rental pay- 
ment on Feb, 9, 1981, and that its. 
failure to pay timely the increase - 


in the annual rental was ‘‘justifi- 
able.” Appellant argues that the 
fact that BLM mailed the notice 
of the increased annual rental to 
the wrong office “directly contrib- 
uted to the failure of the in- 
creased rental payment to be 
timely received * * * [and — that 
this action was] not subject to and 
[was] * * * completely outside of 
the. control of Getty Oil.’”’ Appel- 
lant. points out that the notice 
was sent to the Denver office de- 
spite the fact that the address of 
the Houston office appeared on 
the assignment to appellant from 


Leeman and that BLM received a > 
rental payment from the Houston. 


office only 2 days prior thereto. 
[1] The initial question for. con- 
sideration in this case is whether 


appellant had notice of the in- 


creased rental. This Board has 
held that in situations where an 
oil and gas lessee could not have 
known that rental was due, a 
lease could not terminate for fail- 
ure to pay the rental timely. 
Davis Oil Co., 38. IBLA 538, 55 


(1977); Husky Oil Co., 5 IBLA 7, 79° 


LD. 17 (1972). In this case if appel- 
lant did not have notice of the 
- rental increase, timely payment of 


the old lease rental having been 
made, its lease would not have 
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terminated, and there would be | 
no reason for reinstatement. On - 
the other hand, if appellant did 
have notice, the lease would have 
terminated, and __ reinstatement 


could be granted only if appellant 


established that the failure to pay — 


timely the increased rental was 


justifiable or not due to a lack of 


reasonable diligence. 


The regulation applicable to 
BLM communications by mail, 43 
CFR 1810.2(b) states: 


Where the authorized officer uses the 


mails to send a notice or other. communi- 


cation to any. person entitled to such a 
communication under the regulations of 
this chapter, that person will be deemed to- 
have received the communication if it was — 
delivered to his last address of record in 
the appropriate office of the Bureau of 
Land Management. 


Appellant contends that notice 


was not delivered to its last ad- 
dress of record. It asserts that its 
address of record for lease W 
49507 was its corporate office in 
Houston, Texas, not its office in 
Denver where the notice was re- 
ceived. Appellant is apparently 
correct in this contention. In its 


decision BLM stated that appel- 


lant changed its record address in 
1979 from Houston to Denver. 
BLM. had no documen- 
tation to support this statement, 
nor does the ‘case record reflect 
any request for a change by appel- 
lant.2, Therefore, we must con- 
clude that when BLM mailed 
notice to appellant’s 
dress. it was not mailing the 
notice to appellant’s record ad-~ 


dress which it was obliged to do 


by regulation. 


2 We note that the case file contains a copy of “Receipt 
for Payment” (form 1371-17) for the 1979 rental and a 
copy of the same form for the 1980 rental. cea s 
Denver. address appears on each copy. 


Denver ad- | 
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whether appellant may assert this 


lack of service at its record ad- 


dress so as to preclude termina- 
tion: of the lease. Under the cir- 
- cumstances of this case, we think 
not. 


notices for other leases adminis- 
tered by the BLM Wyoming State 


- Office. Appellant has made no at-— 


tempt to explain why its Denver 
office did not contact its Houston 
office concerning the lease in 


question. It seeks instead to focus 
all blame on BLM for not notify- | 


ing the Houston office. - 

- Tt is well settled that the fea 
imputes knowledge when opportu- 

nity and interest, combined with 
_ reasonable care, would necessarily 
impart it. United States v. Shelby 

Iron Co., 273 U.S. 571, 580 (1927); 


Wollensak v. Reiher, 115 U.S. 96, 


- 99 (1885). The Denver office re- 


ceived notice. We must assume | 
in the 


| that there are people 
Denver office knowledgeable 
about rental payments, since most 


: of appellant’s leases listed with — 


the Wyoming State Office are ad- 
ministered there. Reasonable care 
would dictate the notification of 
the Houston office when the 
Denver office realized that~lease 
W. 49507 was managed through 
the Houston office. Apparently 
this was not done; however, the 


| ome eee 


BLM was: neblignted to notify ap- 
pellant’s Houston office. It did 
—. not. However, it did notify appel- 
~ lant’s Denver. office of the rental 
increase on Feb. 13, 1980. Appel-— 
lant’s Denver office therefore had 
actual knowledge of the increased — 
rental, Appellant’s Denver office 
received lease rental billings and. 


are such that 
knowledge of the increase must be © 
imputed to the Houston. office. 


Since appellant’s Houston office _ 
‘must be presumed to have had ~ 


knowledge of the rental increase 
and there was a failure to pay the 
proper amount. timely, the lease 


| terminated. 


[2] We must sous conden 


whether the lease may be _rein- 
-stated. Clearly appellant did not 


exercise reasonable diligence be- 
cause reasonable diligence ordi- 
narily requires mailing the pay- 
ment sufficiently in advance of 


the anniversary date to account 
for normal delays in. the collec- 
tion, transmittal, and delivery of 
mail. 48 CFR 3108.2-1(¢)(2). Al 


though appellant submitted the — 


-old rental amount approximately 


6 weeks in advance of the anni- — 
versary date, it failed to transmit 
the full amount until 2 weeks 
after the due date. Under such 
circumstances: -we must find a lack 


of due diligence. See Ralph W. M. | 
Keating, 55TBLA 118 (1981)... 


_ A failure to make timely pay-— 

ment. may be justifiable for pur- 
poses of reinstatement if it is 
demonstrated that the failure was 
proximately caused by extenuat- 
ing circumstances outside the les- 
see’s control which occurred at or 


near the anniversary date of the 
lease. Ram = Petroleums, Inc. v._ 
Andrus, 658 F.2d 1849 (9th Cir. 


1981); © Ralph W. M. Keating, 
supra. Appellant’s asserted justifi- 
cation for the late payment is its 


lack of notice. Since we deter- 
mined above that appellant’s 


Houston office was presumed to 
have knowledge of the rental in- 
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crease, 
there were no extenuating cir- 
cumstances outside of appellant’s 
control which precluded timely 
payment of the rental.® " s, 
_ Appellant would have us con- 
clude that the Board’s decision in 
Richard L. Rosenthal, 45 IBLA 


146 (1980), mandates a different 


‘result in this case. In Rosenthal 


we held that under the totality of | 


circumstances the appellant was 
entitled to reinstatement of his 


lease. Rosenthal had submitted 


his rental payment to the wrong 
BLM office (the Colorado State 


Office rather than the Montana > 


State Office). However, we con- 


cluded that “the initial delay. at- 
tributable to the appellant’s error 


was compounded by the excessive 
length of time [over 2 weeks] it 


took employees of the Colarado 
State Office either to return the 
payment to appellant or to for-— 


ward it to the proper office.” 


Richard L. Rosenthal, supra at 


148. We noted that employees of 
the Colorado 
actual notice of the proper office 
for receiving payment and of the 
due date. 

This case represents the con- 
verse factual situation to o- 
_ senthal. In Rosenthal the lessee 


had an obligation to make pay-— 


ment in the proper BLM office. 
He did not. BLM failed over a 
period of time to forward pay- 
ment, however, and we ordered 


reinstatement. In the present ¢ case 


3 As pointed out in the BLM decision, this Board baa 
not accepted either the bulk and/or complexity of a busi- 
hess organization as adequate justification for a late pay- 
ment. Mono Power Co., 28 IBLA 289 (1976) (complete re- 
modeling of office space); Serio Exploration Co., 26 IBLA 
106 (1976) (duty to make payment transferred from’ com- 
pany’s land manager to accountant); Columbia Gas 
Transmission Co., 13 IBLA 243 (1973) (restructuring of in- 
- ternal operations). — 
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we must conclude that 


State Office had - 


Operation: 
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BLM had an obligation to send 
notice to appellant’s record ad- 


dress. It did not. However, appel- 


- lant’s office that did receive notice 
failed over a 6-week period of | 


time to notify the proper office. 
The rationale of Rosenthal su- 
ports the holding in this case. 
BLM properly denied appellant’s 
petition for reinstatement. ~= © 

Therefore, pursuant to the au- 
thority delegated to the Board of. 
Land Appeals by the Secretary of 
the Interior, 48 CFR 4.1, the deci- 
sion appealed from is affirmed. 

BRucE R. Harris 
- Administrative Judge. 

WE CONCUR:. : 

BERNARD V. Pie | 

Chief Administrative quae 
JAMES L. BURSKI 
Administrative Judge 


APPEAL OF ARMSTRONG & _ 


ARMSTRONG, INC. 
IBCA-1311-10-7 9 
Decided January 29, 1982 


Contract No. 14-06-D-7404, 
Specifications No. DC-6985, 
Bureau of Reclamation. | 


Granted in part. 
Construction : and 
Warranties—Con- 


tracts: Disputes and Remedies: 
Burden of Proof—Rules of Prac- 


1. Contracts: 


tice: Appeals: Burden of Proof 


The Government failed to sustain its 
burden of proving that the malfunctioning 
of discharge gate valves required for an ir- 
rigation system was due to the valves not 
meeting the requirements of the specifica- 
tions rather than a result of the Govern- 


ment’s failure to provide a filtering device __ 
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in. the irrigation system to ae out dam- 
aging foreign matter. Noted by the Board 


was the fact that under the maintenance 
warranty provision on which. the Govern- » 
ment’s claim is based, the contractor isnot | 


responsible for repairing defects or failures 
due to negligence in the operation of the 


irrigation system = the Government or r its | 


agents. 


Cincceacion and 
Warranties—Con- 


2. Contracts: 
Operation: 
1978: Interest—Contracts: 


| Proof. 


The Board denies a claim for interest on 


an amount obtained by the Government 


-from an interest-bearing escrow retention 


- account to satisfy its claim of breach of a 
maintenance warranty (the 


sum taken by the Government from the 


-. time taken ‘until the time paid). The denial 


is predicated upon the absence of any 


clause in the contract authorizing the pay-— 


ment of the type of interest claimed and 


the fact that the only statute authorizing _ 


the payment of interest .on claims against 


the Government: is the Contract Disputes | 
Act of 1978, under which interest is paid ~ 
on claims from the time they are present-. 


ed to the contracting officer for decision. 


APPEARANCES: William B. 


Moore, Attorney at Law, Fergu- 
son & Burdell, Seattle, Washing- | 


William A. 
Counsel, 


ton, for Appellant; 
Perry, Department 


Denver, | sarcomas for the Gov- 2 
| - 406 calendar days, however, there- 


ernment. 


7 OPINION BY CHIEF 
ADMINIS TRATIVE J UDGE 
—— McGhA W 


INTERIOR BOARD OF 
_ CONTRACT APPEALS 


‘The instant appeal concerns the 
| application of a maintenance war- 
ranty provision to 22 hydraulical- 


interest — 
claimed is the amount that would have 
. been earned in the escrow account on the: 


estimated | 


ly epcrated discharge fe eelean 


required for the construction of. | 


several pumping plants and a dis- 


tribution system for the Chief 
Joseph Irrigation Project. in the 
State of Washington. In the com- 
plaint the appellant requests that — 


it be awarded the sum _ of 
$20,068.59 1 said to. have been 


wrongfully seized by the Bureau — 
tracts: Contract Disputes Act of | 


Dis-_ 
putes and ‘Remedies: puden of 3 


of Reclamation (hereinafter. the 
Bureau or BOR) from an interest- 
bearing escrow retention account, 
together with the interest to the 


date of payment that would have 


been earned on the account but 


for the Bureau’ ‘Ss seizure thereof. 


“Findings of fact - 


ce Contract No. 14-06-D-7404 | 
was awarded. to the contractor 
under date of June 8, 1978, in the © 
amount of 
$4,441,008.65. It called for the con- 


struction and completion of the 


Manson Unit Distribution System,.. 
Chelan Division, Washington, 7 


Chief Joseph Dam Project In ac- 


cordance with the terms of specifi- 


cation No. DC-6985. Giving effect _ 


to the terms of the contract, -all 
work required thereby was to be 
completed by Apr. 17, 1975.-The 


contractor was found to be enti- — 


tled to time extensions totalling 


by establishing May 27, 1976, as 
the date by which all of the con- 
tract. work was to be. completed. 
All work under the contract was — 


aeroutes as substantially complete 


1 In its notice of appeal dated Oct. 18, 1979, ithe eae 
lant states that the amount of the claim is just under . 


$50,000. The appellant has made no effort, however, to . 


support a claim in any such amount. The Board notes 
that the complaint. eee the $25,068.59 fi igure is ie 
Feb. 12, 1980. 


_ the contracting officer states at page 4: 
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on May 27, 1976. The disputed 
work involves 22 hydraulically op- 
erated .discharge gate valves 
which -were furnished and _ in- 


stalled under contract schedule . 


items 353 through 358 2 (Appeal 
File (hereinafter AF) 1). 

2. The contract was prepared on 
standard forms for construction 
contracts including the General 
Provisions set forth in Standard 
Form 23-A (Oct. 1969 edition, as 
supplemented). Especially consid- 
ered in the resolution of this dis- 
pute are the following provisions: 


GENERAL PROVISIONS 
x ; * * 7 * , * 

5. TERMINATION FOR DEFAULT— 
DAMAGES FOR DELAY—TIME EXTEN- 
SION S | 

(a) * * * Whether or not the Contrac- 
tor’s right to proceed with the work is ter- 


minated, he and his sureties shall be liable 


for any damage to the Government result- 
ing from his refusal or failure to complete 
the work within the specified time. 


i: ok ok * x. 


9. MATERIAL AND WORKMANSHIP 
(a) Unless otherwise specifically pro- 
vided in this contract, all equipment, ma- 
terial, and articles incorporated in the 
work covered by this contract are to be 


new and of the most suitable grade for the. 


purposes intended. aes 
re, * 
10. INSPECTION AND ACCEPTANCE 


* + + . * * 


2The number of discharge valves covered by the con- 
tract schedule items cited total 26. Of this total number, 
however, only 23. are discharge gate valves (AF 1, Specifi- 
cations paragraph 149). One of the discharge gate valves 
was apparently considered satisfactory by the Bureau for 
in the findings from which the instant appeal was taken, 
“One of the 5- 
inch gate valves furnished by the contractor which was 
manufactured by Lunkenhiemer was inspected and did 


not show any signs of galling or scoring after two seasons. 


of operation. The Government’s conclusion was that this 
valve was apparently furnished with the required hard- 
-ness differential.” 

The Bureau replaced the remaining 22 discharge gate 
valves and charged. the contractor therefor (Findings of 
_ Fact and Decision dated Dec. 21, 1979, at 5-6). 
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(b) The Contractor shall, without charge, 
replace any material or correct any work- 
manship found by the Government not to | 
conform to the contract requirements, 
unless in. the public interest the Govern- 
ment consents to accept such material or 
workmanship with an appropriate adjust- 


ment in contract price. The Contractor 
‘shall promptly ‘segregate and remove re- | 


jected. material from the premises. 


* * * * ‘ 


(f) Unless otherwise provided in this con- > 
tract, acceptance by the Government shall 
be made as promptly as practicable after 
completion and inspection of all work re- 
quired by this contract. Acceptance shall 


be final and conclusive except as regards ~ 


latent defects, fraud, or such gross mis- 
takes as may amount to fraud, or as re 
gards the Government’s rights under: any. 
warranty or guarantee. 


SPECIFICATIONS 


* * * * * 


8. DESCRIPTION OF THE WORK , 

The contractor is required to warrant 
and be responsible for the repair of all de- 
fects, leaks, or failures in the pipe, pipe 
joints, waves meters, and fittings. 


* * * * Noe 


34. INSPECTION AND TESTS BY GOV- | 
ERNMENT | 
In addition to tests specifically outlined 


in these specifications, the Government re- __ 


serves the right to inspect and test materi- 
als, equipment, and workmanship during 
the life of the contract in accordance with 
Clause No. 10 of the General Provisions. 
35. BACKCHARGES TO CONTRACTOR 
Where these specifications provide for 
charges to the contractor for costs in- 
curred by the Government for services, 
materials, or use of equipment, such 
charges will include the costs of labor and 
materials, a reasonable allowance for use 
of plant and equipment, and other expend- 
itures which can be directly assigned to. — 
the services or materials furnished, plus 15 
percent of such total costs for Government 
overhead. » A 


_* * oF x oo 
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36. MATERIALS TO BE FURNISHED 
| BY THE: ie ae | 


x. | x ae _ x 


b. Inspection of materials.—Materials 
_ and equipment furnished by the contractor 
which will become a part of the completed 


construction work shall be subject to in- — 


spection in accordance with Clauses No. 9 
and 10 of the General Provisions at. any 
- one or more of the following locations,. as 


determined by the contracting officer: at» 


the place of production or manufacture, at 


the shipping point, or at the site of the 


work. * 
The inspection of miateale and « equip- 


-ment at any one of the locations specified 


_above.or the waiving of the inspection 
thereof shall not be construed as being 


conclusive as to whether the materials and 
equipment conform to the contrat require- — 


ments under Clause No. 10(a) of the Gen- 
eral Provisions, nor shall the contractor be 


relieved. thereby of the responsibility for 
furnishing materials and equipment meet- 
ing the requirements of these specifica-— 
~ tions.: Acceptance of all materials and — 


equipment will be made only at the site of 
: the work. , bee: | 
“un. _ MAINTENANCE WARRANTY OF 
PIPELINES | 


For a maintenance warranty period of 3 


years after acceptance of the work the con- 
tractor shall be responsible for the repair 
of all defects, leaks, or failures occurring 


in the pipe, pipe joints, fittings, valves, 
meters, flow tubes, and related piping, 


manifolds, steel regulating tanks, and sta- 
tion control equipment from any cause 
whatsoever, except for such leaks, defects, 
or failures. which are, as determined by 
the contracting officer, due to defects in 
Government-furnished materials, ‘ negli- 


gence in the operation of .the irrigation . 


system by the Government or its agents, 
acts of third parties, acts of God, or acts of 


the common enemy. The contractor will be © 


reimbursed the actual and necessary ‘cost, 
plus 15 percent of. profit and general ex- 
pense of any work or materials pertaining 


to repairs or replacements that are deter- 
mined as not the es cated of the con- 


- tractor. 
The contractor, upon ‘notice - from the 
Government, shall promptly commence 
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and diligently prosecute the repair of any 
defects, leaks, or failures that develop 


during the 3-year maintenance periods. 


The work of repairing any defects, leaks, — 
or failures includes the necessary excava-_ 


_ tion, pipe repair,. backfill, and replacement 


of any. appurtenances destroyed or dis- 


turbed by reason of such work. Repairs as. 


may be required, in the opinion of the con- 
tracting officer, shall be made by the con- 


tractor in such a manner as to cause the 
least practicable interference with the use — 


of the pipelines in service. The. contractor _ 


shall make necessary arrangements to 


have competent personnel and. suitable 
equipment available so that repairs may 
be commenced within 48 hours after re-. 
ceipt of notice from the Government. 

The obligations of the contractor under 
this paragraph shall be enforceable 
against his surety or sureties for the Per- 
formance Bond under this contract, during 
the life of the contract and for 1 year after 


final acceptance of all work under the con- 


tract. Prior to final payment under the — 
contract, the contractor shall furnish a 

maintenance warranty bond in the penal 
sum of 5 percent of the total original con- 


tract price, to assure performance of. the 


contractor’s obligations under’ this para- 
graph after the. expiration of the obliga- — 
tion under the Performance Bond, for the | 


remainder of the maintenance ‘Warenly wo 


period. 

In lieu of the. qoaieenbacs. warranty 
bond described above, the contractor may, 
at his option, and. at any time prior to. 
final payment under the contract, provide 
appropriate evidence that the Performance 


Bond has been extended and kept in full — 
force and effect for the remainder of: the - 


maintenance warranty period: Provided, 


That the penal sum of the bond may be re- . 


duced to 5 percent of the. total original 
contract price. — 


The maintenance warranty bond or the _ 
extended Performance Bond shall contain 


a clause specifically incorporating the re- . 


quirements of this paragraph by reference 
or otherwise. The form of bond and the 


surety shall be satisfactory to the contract- . 7 | 


ing officer.: 
If the contractor fails or safes to make 


required repairs or replacements with due 


promptness and diligence as determined 
by the contracting officer, the Government 
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shall have the right to make repairs and 


replacements and, unless it is determined 
that the cost of such work is chargeable to 
- the Government, the entire costs thereof 
shall be paid by the contractor and may be 
collected from the contractor or the con- 

- tractor’s surety or sureties or both. 
~The cost of furnishing the maintenance 


2 | warranty bond shall be included in the 
- unit prices bid in the schedule for other 


items of work. | 


ee ad ms ae + . * 
182, SRA WINGS 
CONTRACTOR 


b. * * * [A]pproval by the Government of 
the contractor’s drawings and data shall 
not be held to relieve the contractor of any 
obligation to meet all the requirements of 


these specifications or of the responsibility 


for the correctness of the contractor’ S 
drawings. | 


* * * * * 


CYLINDER-OPERATED DISCHARGE 
- VALVES .AND VALVE-OPERATING 
SYSTEMS 


147. GENERAL | 
The contractor shall furnish and install 
cylinder-operated discharge valves. on the 
pump discharge of each unit for Pumping 


Plants No. C, D, E, F, G, and H and a. 


valve-operating system in each plant. The 
valve-operating system shall be complete 
with oil pump, air compressor, oil reser- 
voir, accumulator tank, piping, valves, fil- 
ters, gauges, pipe supports, and all other 
accessories and controls that may be re- 
quired to. make the system operate satis- 
factorily. 


oe [ PY * * 


The valve-operating system and the cyl-. 


_ inders on the pump discharge valves shall 
be suitable for operation using oil as an 


operating medium. Means shall be pro- 
. vided in the operating systems for venting © 


. air from high points in the system and 
| from valve-operating cylinders. 


ane * * x a 3 


The valve controls shall be one fa 
provide the time of opening or closing with | 
the maximum - unbalanced pressures on 


__ the valves using the initial pressure in the 
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DATA, AND CERTI. 
FICATION TO BE FURNISHED BY THE 
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accumulator tank listed. Each valve-oper- 
ating cylinder shall be of ample size to 
open or close the valve against the maxi- 
mum unbalanced operating pressure on 
the valve listed and with the residual pres- 
sure in the accumulator tank after. each 
valve in the plant has completed an open- 
ing and closing stroke, without benefit of 


. restored pressure to the accumulator tank 
- by the oil pump. 


The piping for the valve-operating ‘eye. 
tems shall be of such size that the oil ve- | 


locity will not exceed 15 feet per second in | 
the pressure lines or 10 feet per second i in- 
the gravity return lines. ss 


oe Ok a. * or 3 
149. DISCHARGE VALVES AND op. 
ERATORS | 


The contractor shall fienibly seven dis- 
charge valves and operating cylinders for 


- Pumping Plant No. C, five for. Pumping 


Plant No. D,. four for Pumping Plant No. 
k, four for Pumping Plant No. F, four for 
Pumping Plant No. G, and two for Pump- 


_ ing Plant No. H complete in accordance 


with the requirements below. At the con- 
tractors [sic] option all discharge valves 8 
inches and larger may be either:of the 


‘cone or ball’ design, and. shall be of the 


same design. All discharge valves smaller 
than 8 inches shall be of the gate valve 
design. 


* * ¥ x * 


c. Gate valves.—* * * The size of each 
valve and the maximum unbalanced oper- 
ating pressure under which the valves will 
be operated are tabulated in Table 1 of 
Paragraph 147. 

The body and seat of each valve shall be 
subjected to hydrostatic pressure tests ap- 
plicable to. the steam pressure rating of 
the valve furnished. Each valve shall be 
suitable for opening or closing against the 
maximum unbalanced operating pressure 
on the valve disc. * * * The: disc faces 
shall be stainless steel and machined to fit. 
The body seat rings shall be made of stain- 


less steel and shall be removable. The 


stainless steel used in the disc faces and ° | 
seat rings shall be 12 to 14 percent | 


chrome, annealed and heat treated to pro- 


duce a differential of not less than 200. 
points Brinell hardness to minimize gall-— 
ing, seizing, and sliding contact wear be 
tween the seating surfaces. 


| (AF 1, the Contract). 


but not 
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3. ‘ey aenienen: agreement : 


dated July 30, 1973 (AF 2), the 
contract was modified to provide 


that in lieu of the retained per- 
centage requirements of Para- 


graph 7 of the General Provisions, 


the contractor should place in 


escrow specified securities having 


at all times a principal value 


equal to or greater than the dollar 


amount that would otherwise be 
Government 


retained by the 
_ under. General Provision 7 (Stand- 


ard Form 23 A). The agreement 
provided that in the event the 
contractor defaults the contract 


(default was to be interpreted as, 
limited to, specified 


causes), the contracting officer 


-would have the right to receive 
delivery of the securities from the 


escrow agent after 15 days of writ- 
ten notice by the contracting offi- 


cer of the default of the contrac- 


tor and request for delivery by the 


contracting officer to the escrow 


agent and that the contracting of- 


ficer would have the right to sell 
the securities and to use the pro-— 


ceeds of the sale toward the pur- 


_ pose for which the retained per- 


centage is intended. 


The agreement also provided (i). 


that the right and authority of 


_ the contracting officer to demand 
delivery of the securities from the 


escrow agent would not be affect- 
ed or disrupted by the contractor’s 
assertion to the escrow agent that 


it. was not in default; (ii) that the 


J contracting officer’s right to deter- 
_ mine if there had been a default 


to be governed by the contract as 


it related to “Termination for De-_ 


fault”; and (iii) that the contract- 
ing officer was authorized to re- 
ceive from the escrow agent in the - 


‘same manner and according to 


the same procedures set forth in 


the event of a default by the con- 


tractor, an amount equal to any - 
overpayment that might exist at — 
the time of completion of the con- 


| struction contract. 


Included with the wepighecdiaiial - 
agreement as Appendix I is a doc- 
ument entitled “Escrow Agree- 
ment” which was entered into 
under date of Aug. 6, 1973. The 
agreement provides for the deliv- 
ery by the contractor of specified — 
securities to the Colorado Springs 


National Bank and is shown to | | 


have been approved by the con- 


- tracting officer. In especially per-— 


tinent Pia the agreement pro- - 


| vides: 


4, Within fifteen (15) dae after you are 
‘served with a written request. from the . 


Contracting Officer for the delivery of se- 
curities or other property of the Contrac- 
tor held by you and written notice by the 
said Contracting Officer that the Contrac- 


tor has been determined, in accordance — 


with the provisions of Paragraph 3 of the 


‘Supplemental Agreement. to the Contrac- 


tor’s relevant construction contract with | 


the Government, to be in default in the . 
performance of such construction contract, 


you shall deliver to said Contracting Offi- 
cer all securities or other property. of the 


Contractor then in your. possession . and 
subject to this Escrow Agreement. If you . 
deliver the properties of the Contractor to. 


said Contracting Officer, you shall in no 


_ way be liable for so doing even though it 


may later be determined that such request | 
and notice were improper and unlawful. 


(AF 2). 


on the part of the contractor was ~ 


2The only clause pertaining to default contained in. 
the contract appears to be Clause No. 5, Termination For _ 
Default—Damages for re ees Extensions of the 
General Provisions. - a 
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A, An existing problem with the 
discharge valves was reported to 


the contractor by a letter under 


date of July 27, 1976 (AF 12), in 


‘which the Bureau stated (i) that. 
some of the discharge valves had . 


failed to close against extreme hy- 
draulic unbalance ever since test- 
ing commenced early in the 
| Spring; (ii) that the valves experi- 


-encing problems were all the dis-_ 
‘charge valves at pumping plants | 


D and F plus the discharge valve 
for. unit 3 at pumping plant E;+ 
(iii) that the problem had been 
discussed with the supplier’ s rep- 
resentatives who had advised that 


the cause was probably stiff valve 


- packing which would probably 
free up allowing satisfactory oper- 


ation; and (iv) that substantial use ~ 

of the valves since then had re- 

_ sulted in no change in their oper-. 

_ation.2 The letter ‘concluded by 
advising the contractor that it. 

its ‘maintenance ; 


should submit 
warranty.bond as required by 


Paragraph 111 of the specifica- - 


tions covering a 38-year period 
commencing on May 27, 1976, the 
date on which all work under the 


contract was accepted as substan- 


tially complete.® dig 


*The problems encountered apparently involved 10 
discharge gate valves (five at pumping plant D; four at 
_ pumping plant.F; and one at unit 3 of pumping plant E) 
(AF 1, Para. 147 of Specifications, Table 1). 

5 The chief, Division of Construction, stated: 

“The upstream manifold to the discharge valve for 
unit 4 at.pumping plant D was dissembled to allow for 
inspection. Although the valve could not be opened, it ap- 
peared that there was scoring on either the gate leaf or 
seat. Unless the system has to be shut down for another 
reason, we will not be able to confirm. this until fall. By 
copy of this letter the Project Construction Engineer. is 
advised to notify you when system conditions will allow 
for further inspection of the valve to determine the cause 
- of the malfunction so that you may proceed with the nec- 
- essary repair work.” (AF 12, BOR letter dated July 27, 

1976). 
©The Maintenance Warranty Bond suibasquently fur- 
nished noted that paragraph 111 of the specifications (in- 
-corporated into the bond by reference) 

“required the Principal (1) upon receipt by the Princi- 

pal of a notice from the government so to do, to promptly 
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. of the specifications, 
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By letter dated Nov. 19, 1976, 
the BOR. confirmed discussions of 
Nov. 3, 1976, among representa- 
tives of the Bureau, the contrac- 
tor, and the contractor’s suppliers, | 
concerning repair of the subject 


valves.7 At the meeting it was 
stated G) that the contractor’s 
valve supplier would ask the man- 


ufacturers of the valves in ques- 
tion to review the problem and 
recommend a solution; (ii) that 


the contractor would submit the 


recommendation to the Bureau 
prior to proceeding with repair of 
the valves; and (iii) that all neces- 


sary repairs would have to be 


completed prior to the 1977 irriga- _ 
tion season which would com- — 
mence about Mar. 31. | 

In a followup letter to the con- 
tractor under date of Jan. 18, 
1977, concerning the repair of the 
hydraulically operated valves, the 
BOR stated (i) that it had received 
no indication that progress was 
being made in resolving the prob- 
lem; (ii) that it was imperative 


commence and diligently prosecute in strict and com- . 


plete compliance with the terms of said Paragraph -the 


repair of any defects, leaks, or failures that, within the 
three year period immediately succeeding the Govern- 
ment’s final acceptance dated May 27, 1976 of all of Prin- 
cipal’s work under said contract, may develop in the 
pipelines constructed under said contract; and (2) prior to 
final payment under the contract, to furnish to the Gov- 
ernment’s contracting officer a bond in form and with © 
Surety thereon satisfactory to the contracting officer to 


“secure the Principal’s obligation to perform said repair of 
‘such defects, leaks, (or) failure as may develop during the 
_ second and third years of said three year period, com- 


mencing May 27, 1976.” (AF 13). 

7The letter from the acting project construction engi- 
neer states: 

“[Ajn inspection prior to the meeting indicated -that — 
there is considerable galling and scouring of machined 
surfaces of the discs and seats. in approximately 75% of 
the valves inspected. This condition is unsatisfactory and 
makes the valves unacceptable as meeting requirements 


water service, and for controlling the discharge of centri- 
fugal pumps.—The size of each valve and the maximum 
balanced operating pressure under which the valves will 
be operated are tabulated ‘in Table 1 of Paragraph 147.— 
Each valve shall be suitable for opening or closing 
against the maximum unbalanced operating pressure on 
the valve disc. *” (AF 14, BOR letter dated Nov. 19, 1976). 


Specifications Paragraph 149c . | 
“states, in part, ‘The gate valves shall be suitable for cold- © 
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~ that the valves be operable prior 
to the start of the 1977 irrigation 

- season near the end of March; 
and (iii) that unless it received 
word prior to Feb. 1, 197%, that 
the contractor was proceeding 
with the repairs, the Government 
would initiate them* and_back- 
charge the contractor for the costs 
involved plus a Government over- 


~ head allowance of 15 percent (AF 


12, 14, and 15). 

| 5. In a aa preheat five-page 
letter to Hallgren Co., Inc. (here- 
inafter Hallgren),? dated Dec. 2, 
1976, Greaves Co., Inc. (herein- 
after Greaves), undertook to ad- 
dress. questions raised by the 
Bureau, the contractor 7° or Hall- 
- gren, and to provide a summary 
of its inspection. of the site on 
Nov. 29, 1976. From the text of 
the letter it appears that as early 
as Aug. 10, 1976, Greaves had ad- 
vised Hallgren that it had no re- 
sponsibility for the 23 gate valves 
furnished to MHallgren because 
there was no longer any warranty 
in effect. at 


6 The Bureau’s claims were asserted under the Mainte- 
_ nance _ Warranty Bond (requirements of which were de- 
scribed in. Paragraph 111 of the Specifications) and the 


- latent defects provision of Clause 10(f) of the General . 


Provisions (AF 15, BOR letter dated Jan. 18, 1977). 
* A copy of the Greaves letter of Dec. 2, 1976, accompa- 
nied the contractor's letter to the Bureau dated Jan. ‘21, 


1977. Also furnished with that letter -was a copy of Hall- 
~ gren’s letter to the contractor of Jan. 5, 1977, and.a copy 


_ Of Greaves’ letter to Hallgren dated Dec. 8, 1976. The 
~ latter letter simply transmitted to Hallgren a copy of a 


etter from Zidell. Explorations, Inc., to Greaves under, 


date of Dec. 7, 1976 (AF 16). 

Tn its letter to counsel for the éoueramor dated Jan. 
5, 1977, Hallgren categorically rejected the suggestion 
’ that. Hallgren:.had any obligation to take care of what 

- the contractor:had labelled. “faulty valves.” In the same 
letter Hallgren: states: ‘“[TjJhe responsibility for devising a 
solution to the problem complained of. would appear to 
rest upon the USBR as a part of its design function, and 
the cost. of implementing any such solution should pre- 


'. sumably entitle Armstrong to additional compensation . 
' under its contract” (AF 16, letter dated Jan. 5, 1977, at 
2). é 


the contractor that it had supplied-the required valves 


11 By a letter dated Jan. 5, 1977, Hallgren had advised 


The conclusions reached by 
Greaves and its consultant as a 


result of their Nov. 29, 1976, site — | 


visit included the following: (i) — 
Foreign objects in the piping 


‘caused scoring on some of the 


valves, such as (a) bits and pieces — 
of concrete, (b) welding slag, (c) 
sand, silt, and/or rocks, (d) pieces. 


of metal such as bolts, nuts, wash-. 


ers, wires, etc., (e) basalt particles, 
and (f) definite -evidence — that 
larger particles passed through, 
probably at start-up; (ii) the. 
system intake of water from a | 
trench in the lake bottom at a_ 
point some 300 yards from the 
shore involves water coming into _ 
the pump station bay which is 
picked up by vertical line shaft 
turbine pumps that cause turbu- 
lence with the result that any | 
solids (silt and sand) flowing into 


the suction bay are stirred up by 


this pump turbulence which is 
passed through the pumps into 
the system; (iii) that-as a result of 


the conditions outlined in item : 
Gi), supra, fines such as silt and — 


sand and basalt particles will con- | 
tinuously be present in the water 


‘pumped through the system, scor- | 


ing the valves on a_ continuing | 


basis and from the visual evidence — 
being the cause of some of the — 


scoring, especially during opening © 
and closing; (iv) any reasonable 


conclusion is that this will be a ~ 


continuing process; and (v) the in- 
spection made by Greaves and its 
consultant satisfied them that the 
valves inspected were scored due 


| some 18 months before which fulfilled all sntibemente 


imposed on Hallgren (AF 16, letter dated Jan. 5, 1977, at te 


1). se 


38 
to entrapment of vee materi- 
al. 12. 


In its letter Greaves raises the 
— following questions: 1. Why has_ 
there never been any reference to 
- or evidence of strainers or filters? 
- 2. On its first visit to the site — 
when it complained to the Bureau 


and contractor personnel about 
poor storage and handling and 


lack of protection, why did no one 


seem to care? 3. Why do the 
- Bureau and the contractor both 
seem to feel that Greaves and 
Hallgren have an obligation to 
perform adjustments and service 
labor indefinitely? 

After asserting that it had sold 


a commodity..and not any services, 


Greaves offers the following .com- 
‘ments: | 


4. As we see it after all the trips, letters 
and research, you bear no responsibility 
for the valve scoring [}*] nor does Arm- 
strong and Armstrong. 

The only exception would be laxity, on 
their part at start-up. The continuing scor- 
ing certainly cannot be their problem until 
-. the USBR makes provision for the removal 
of foreign material and takes steps for 
normal maintenance. I cannot see where 
Armstrong should be held accountable for 
Service conditions over which they have no 
control. Why is this so hard to see? [Un- 
derscoring in original.] 


The Jan. 21, 1977, submission 


by the contractor also included a 


copy of a letter from Zidell Explo- 
‘ration, Inc., to Greaves under date 
of Dec. 7, 1976. In especially perti- 
nent part the letter states: 


12 Hallgren states: “[W]ith reference to comment on un+ 
satisfactory valve closure, Greaves appears to identify 
the contributing factors as inadequate operation, mainte- 


nance, and lubrication, as well as the aggravating pres- . 


ence. of foreign material. Obviously none of these prob- 
lems involve Hallgren responsibility” (AF 16, letter to 


- contractor dated Jan. 5, 1977, at 2)... 


‘8 Near the conclusion of the letter GicavGi aehices a5 


~ You seem to us to be dealt. with by Armstrong as if. you 


were a mechanical Subcontractor rather than:a Vendor 


with a purchase order for goods. Which is the. case?” ae 


16, letter to Halen dated Dec. 2, 1976, at 5). 
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‘Valves sold to you were tectory new 
Crane that meet all your requirements. 


These valves are backed with a one year 


warranty (see attached). [**] These valves 
are no longer a warranted item, since they 
were delivered over two years ago. 

.* * * [There is no doubt that this 
system was misdesigned since there is no 


filtering device in this system to eliminate 


damaging foreign matter. Therefore, there 
would be no warranty based on the im- 
proper usage of material even if it was 
within the one year period. [*°] 


(AF 16). 


6. In its letter to the eeaieactor 
of May 9, 1977, the Bureau reject- 
ed the view of the valve suppliers 
that foreign material pumped 
from the reservoir was the princi- 
pal cause of the breakdown of the 
sealing services of the valves. The 
letter refers to an underwater in- 
spection of the Lake Chelan 
pumping plant and intake chan- 
nel which had been performed on 
Feb. 25, 1977,- by:..the Pacific 


- Northwest regional diving team 


as a result of which the team had 
concluded that a small amount of 
fine silt could be pumped through 
the system following initial start-. 
up or during times when the lake 
is roiled due to high winds. It was 
noted, however, that normally the 
waters of Lake Chelan are very. 
clear and are not a aa to 


.14Tn ‘especially pertinent part the Warranty provision 
states: 

“All goods are warranted to be free from. defects in 
workmanship, which may cause failure under normal 
usage and service when the goods are-properly installed 
and used for the intended purpose. If the goods are found ° 


. defective within one year from the date of the delivery of 
‘the goods to the Buyer and the Seller is. immediately no- 


tified in-writing, Seller will repair the goods and, at Sell- 
er’s option will. repair or replace the defective. goods 
without charge if the defective goods are returned to | 
Seller’s plant. This warranty applies only to the original 
buyer of. the goods; there are no warranties for goods 


that have been repaired, altered or modified or. subject to... 
- misuse, negligence or accident after purchase.” (AF 16). 
_ ..18In its letter to the Bureau of Jan. 21, 1977; the con- | 
tractor refers to the several letters it has enclosed, after 

_ which it states: “Please note that they attribute such 


problems as do exist to design defects for: which the 


Bureau would be reoneiple: * (AF 16). 
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transport much. silt” ‘into the 


system. 


The Bureau: also aaaetied @. . 

_ that following 2 years of operation — 
the Lake Chelan tanks had been 

inspected on Jan. 19, 1977; Gi) 


that such inspection had revealed 
no. evidence of foreign materials 
of the type described in the rele 
enced letters; (iii) that inspection 


of tank A and tank B (the next 


two tanks downstream from the 
Chelan tank) had shown only a 
thin film of fine silt covering the 
bottom of each tank with a very 
small amount (perhaps one shov- 
elful) of sand and fine gravel; (iv) 


that any sand, gravel, or foreign 


material being pumped through 


the system would tend to settle - 


out in each succeeding tank be- 
cause the tank outlets were 6 
inches above the bottom of the 


_. tanks, while the inlets are flush © 


with the tank bottom; and (v) that 
while pumps from plants C, D, E, 
F, H, Ha, and Ca were disassem- 
bled during Jan. and Feb. 1977, to 
modify bearing seals, inspection of 
the impellers and inside flow pas- 


sages of these pumps by Bureau 
- personnel had revealed no evi- 
dence of: unusual polishing, abra-_ 


sion, or scars that would result 
from foreign objects or materials 
in the water. 

The letter states that one 3-inch 


Powell valve and one 5-inch. 
Crane valve were removed from - 
_ the system and sent to the Bailey 
Manufacturing Co., Inc., of Wen- . 
atchee, Washington, for hardness © 


tests of valve seats and disc mate- 


-tween the 
After asserting that the contrac- 


| rial wad that the. certified jest re 


sults 1® were as follows: 
‘1. 83-inch Powell valve . 


Seat Brinell hardness 279/ 286 
Disc Brinell hardness 253 


2. 5-inch Crane valve 
_ Seat Brinell hardness 311/319 
. Disc Brinell hardness 353 — 
Concerning the above-quoted 
test results the letter states that 


the materials used in the discs 


and seats of these valves do not 
meet the specifications require- 
ment of not less than 200 points — 
Brinell hardness: differential be-. 
sealing surfaces.17 


tor had not furnished the hydrau- — 
lic-operated gate valves in accord- 
ance with the specifications re- 
quirements, the Bureau directed 
the contractor to furnish and in- 
stall valves in accordance with 


Paragraph 149 of the specifica- 


tions, that is, stainless steel discs 


- and seats with a 200 point Brinell | 
hardness differential. The letter — 
also noted that at that time 


Bureau project personnel were re- 


_ placing the 3-inch Powell and the 


5-inch Crane valves in the dis- 


charge lines of pumping units Fel, @ 


and B-1, respectively. a 


16 ie Gereraniant has sceasa indeed that these tests 
were not certified and could not have been certified since 


' Bailey’s machine had not been certified for accuracy and 


was not. certified by an independent testing laboratory 
until Feb. 2 of 1979. See copy of BOR memorandum dated 


_June 6, 1979, which accompanied a letter to the Board 


from appellant’s counsel dated June 2, 1980, and which 
appellant’s counsel requested be.made a part of the ~ 


_ record as exhibit 30 by letter to the Board of June 12, : 


1980... - 

17 Thereafter the letter states: “[Vjisual exandintion 
disclosed galling of the discs and seats of both valves. Ex- 
treme galling was evident on the disc of the 5-inch Crane 


valve. We feel that the galling of the valve discs and . ~ 


seats was the result of insufficient differential in hard-. 
ness of the materials used for these components” (AF 20, 


BOR letter dated May 9, 1977, at 2). 
4 - we AS to the nature of the replacement, the letter 
_ &tates: “(he replacement valves will have stellite seats 
rey — Continued SS 
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As to the unsatisfactory oper- 


ation of some of the. discharge 
_valve operators, the Bureau com- 


ments (i) that its reports indicate 


the valve operators on some of the 
valves do not work satisfactorily 
even after the packing glands 
were completely loosened and. lu- 


bricated; (ii) that the unsatisfac- 


tory operation of the ‘valve opera- 
tors may be related to the galling 
- which had occurred on the valve 

seats and discs; and (ili) that the 
contractor would be advised of the 


disposition of the operation of the 


hydraulic operators following the 
1977 irrigation season (AF 20). - 

7. The response of the contrac- 
tor to BOR’s May 9, 1977, letter 
was to forward a copy of a letter 
dated Oct. 6, 1977, from the attor- 
ney representing Hallgren’s sup- 
plier, the Greaves Co., which had 
been furnished to the contractor’s 
attorney by Hallgren’s lawyer.!°. 

Addressing the question of 


whether the breakdown of the 


sealing surfaces of the valves was 
due to galling or scoring, the 
Greaves’ letter states (i) that in 
the May 9 letter the Bureau had 
maintained that galling had oc- 
-curred;?° (ii) that. Greaves - was 
convinced and satisfied that the 
breakdown is due only to scoring; 


(iii). that galling: may be the result . 


and stainless steel] discs which are commercially avail- 
able stock items. These valves will be inspected after the 
irrigation season to determine if these seat and disc ma- 
terials will perform satisfactorily under actual field. oper- 
‘ating conditions. If it is found that these materials have 
performed satisfactorily, then you would be allowed to 
furnish and install these materials in lieu of the stain- 


less steel discs and seats required by the specifications.” - 


(AF 20, BOR letter dated May 9, 1977,:at 2, 3). 
'. 19 The contractor’s letter states that its counsel had di- 
rected that Greaves’ letter of Oct. 6, 1977, be forwarded 
‘to the BOR “as an explanation of Hallgren’s denial of li- 
. ability under the warranty claim” (AF 21, letter dated 
Oct. 20,1977). 

20 Noted ‘by Greaves were the earlier statements by 
the Bureau indicating. that the malfunctioning was due 


‘to both scoring and galling (AF 21, letter ceted, Oct. 6, 


_ 1977, at 1). 
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of many. factors, one of which is 
in the 
hardness of materials used in 
manufacturing valve seats and 


discs; (iv) that the scoring is the 
result of foreign objects in the 


system;2! and (v) that hardness 
differential will not protect 


| against scoring. 


The following points are quoted 
from the summary in Greaves’ 
letter: 


1. The Greaves inspection of valves es- 
tablishes that the damage was caused by 
scoring. The Bureau gave no weight to this 
Opinion notwithstanding the fact that met- 
allurgical tests permit galling to be identi- 
fied with certainty. [??] 

2. The Bureau failed to conduct an in- 
vestigation of the bottom of Lake Chelan. 
Lake Chelan is clear but more than fine 
silt rests on the bottom, and in moments of 
extreme turbulence, such as. at start-up, 
sand and rock are circulated and enter the 
system. Damage undoubtedly also occurred 
at these times. Further, construction 
debris lies in the water in and about the 
pumps. (In such installation, elementary 
precautions require filtering and cleanup 
procedures.) 

8. The Bureau’s conclusion that. only a 
shovelful of sand and pebbles had passed 
through the system over a two-year period 
was based upon an examination of the 
tank bottom. The Bureau failed to recog- 
nize [#9] that as water enters the inlet 


21 Returning to the question of foreign objects in the 
system i in the summary of its position, Greaves states: 
‘{T]hbe Bureau’s analysis fails to take into account the 
following: 
“a. The polishing action. of silt moving through the . 
system in the two-year period of operation. 

“b. ‘Unusual polishing’ would require more than visual ~ 
examination. The useful life of gate valves is very long, 
and damage which reduced this expectancy by many 
years would not be detectable to the eye.” (AF 21, letter 
dated Oct. 6, 1977, at-4), 

' 22 Karlier in the letter Greaves had stated: “The exist- 


ence of scoring or galling can be determined by metallur- 


fical examination and tests. Galling will show as unpat-. 


‘terned tearing. Scoring does not tear. If metal is removed 


by. scoring, it will show as a pattern” (AF 21, letter dated 
Oct. 6, 1977, at-1, 2). 
23In its summary the letter emphasizes the failure of 
the Bureau to give effect to the nature of the valves of- 
fered, stating: 
“5, Greaves did not furnish nor propose to refurnish, 


gate valves to the oe Brinell specification for the . 
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; valve at the very bottom of the tank, a 
sweeping motion is created causing sedi- 
ment to move through the tank. [24] 
(AF 21) nf | 

8. Responding to the Giesteas 


: raised i in the letter of Oct. 6, 1977,. 


from Greaves’ attorney (Finding 
7), the BOR again quoted from the 


Bailey test results to show that. 
the materials used in the discs- 
cand seats of the valves in question © 
did not meet the specifications re- - 
quirements of not less than 200. 
point Brinell hardness differential 
between the sealing surfaces. Con- 
cerning the effect to be given to- 
the fact that the valve data had _ 
been submitted, end approved, *® . 


same reason the Bureau is not a es these valves | 


with valves which meet these specifications; that is, such 
ee ‘ 


valves. are not commercially. available items _ 
. Greaves submitted its offer from the only gate valves 
which were ‘commercially available.’ The proposal was 


submitted on the basis of catalog data, and was accepted _ 


by the Bureau (see letter attached). The: gate valves fur- 


nished were as described in the catalog.” (AF 21, letter - under actual . operating field con-" 


ditions these materials had -per- 


- “6, The gate valves supplied for the project constituted - formed satisfactorily J Therefore, it 


dated Oct. 6, 1977, at 4). 
24 Concluding the summary of Greaves’ position, the 
letter states: 


an acceptable alternative to the Bureau.and met the re- 


quirements of Paragraph 149¢ of the Specifications re- | 


quiring in part: 


“The gate valves shall be suitable for cold-water se . 
ice, and for. controlling | the discharge of ~ centrifugal - 


pump. * * * The size of each valve and the maximum un- 
balanced operating pressure. under which the valves ‘will 
be operated are tabulated in Table 1 of Paragraph 147. 
_*** Each valve shall be suitable for opening or closing 


_ the valve disc. 


“Bach manufacturer has confirmed the ability of all” 


gate valves furnished to the project by Greaves to meet 


these operating requirements.” (AF 21; letter dated ae 


6, 1977, at 5). 

25 Adverting to the ccniwatanees im 1 which its SPpIOVs 
al had been given, the BOR letter states: _ 
“2. We approved Powell valve data’ with P-140 trim 
which contained the following comment: 


‘Powell stainless steel, used for valve trim, is a high | 


chromium alloy material produced for valve seating faces 
and stems or spindles. This stainless steel is carefully 
- heat treated for maximum wear requirements. BY AL- 
TERNATING THE HEAT TREATMENT A VARIATION 
IN THE HARDNESS OF STAINLESS. STEEL SEAT 
AND DISC FACES IS OBTAINED. This. greatly: mini- 


mizes the seizing and galling: action between the seats 


and discs.’ 
“We also approved the submittal data for the Crane 
valves. These data also indicated that a wide range- of 


points 


the BOR letter of Nov. 16, 1977 
(AF 22), states G) that since the 
contractor had not taken excep- 
tion to obtaining the 200 point 
Brinell hardness differential re- 
quirement of the specifications, it 
had been assumed that the re- 
quirement would be met; (ii) that — 
the valves tested had been found 
to have a maximum demonstrated 
Brinell hardness differential of 43 
between the seats and 

discs; and (iii) that the Bureau’s _ 


-approval of design intent. did not 


relieve.the contractor from design 
or performance requirements of. 


the specifications. 


The contractor was also advised | 
that the experiment involving 


procuring and installing a 3-inch 
Powell and a 5-inch Crane dis- 


charge valve (which -contained 
stellite seats and stainless steel 
discs) had been successful in that. 


had been found that these materi- 
als would be an acceptable alter- 


native in lieu. of replacing the 20. 


hydraulic-operated. gate valves. 
listed in the letter with stainless. 


steel discs and seats at a 200 point 


against the maximum. unbalanced operating pean on 


Brinell hardness differential as 


required by the specifications. 
After noting that the replacement » 
of the valves should begin imme-_ 
diately to ensure completion prior . 
to commencement of the 1978 irri- 


gation season, the letter stated 
that if the contractor had not ad- 
vised or shown evidence of its 
intent to perform the work within. 
14 calendar = from the date of | 


heat treated disk and seat hardness was readily availe- 
ble.” (AF 22, letter dated Nov. 16, 1977, at 2). : 
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receipt of the letter, then the cay: 
ernment would take over and 
- complete the work and deduct the 
cost of replacing the valves plus.a 
markup of 15 percent for Govern- 


ment overhead from the escrow 


account. | 7 
“Subsequently, 7 iis Bureau 


placed a purchase order with the 
_ Western Supply Co. of Oklahoma . 


(AF 23), calling for the furnishing 


of 20 gate valves (13 5-inch, 2 4- 
inch, and 5 38-inch) as required by 
solicitation No. _DF-00066 2° per-' 
taining to gate valves for the 


Manson Unit Distribution System, 
Chelan Division, Chief J oseph 
Dam Project (AF 22 and 28). 


9. In a letter to the BOR dated — 
Mar. 21, 1979, counsel-for the con-. 


_ tractor protested what it de- 


scribed as a seizure of $19,001.51 


from the contractor’s retention ac- 


count consisting of $1,826.51 on or 
about Nov. 28, 1977, and $17,175. 
on or about Apr. 26, 1978. These. 
gums represented ~ the expenses — 
claimed by the Bureau of procur- _ 
ing valves replacing. those that — 


the BOR contends did not meet 
contract requirements and install- 


ing them at .the project site.27 


Concerning these actions by hs 


26 The . solicitation - eluded the following provision: 
was accepted as substantially complete on May 27, 1976 


"Zed 1—-VALVE REQUIREMENTS 


eo. ee 


ay a * ['Thhe stainless steal used? in the disc faces and. 


seat rings shall be 12 to 14 percent chrome, annealed and 


heat treated to produce differential of not.less than 200° 


- points Brinell hardness to minimize galling, seizing, and 


| _ sliding contact wear between the seating surfaces. Prior~’ 


to shipment, the contractor shall provide certification of 
the disc and seat material hardness to the Contracting 


Officer, Bureau of Reclamation, P.O. Box 25007, Denver 


Federal Center, 


Denver, Colorado 80225, Attention Code 
1340. . = 


“ec, The contractor may, at his option, provide valves. 


' with CR-18 discs and stellite seats equivalent to: Crane 
Xv or Powell 3003NFE trim in lieu of valves with stain- 
less steel discs and seats as specified above.” (AF 23, sec- 
tion 2.1 GATE VALVES). . 

27™The Bureau’s letter of Aug. 6, 1979 (AF 27), shows 
the costs involved to be in the amount of $25, 068.59, com- 
nee as follows: | 
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Bureau, soansel aueeered @ that 


the project was accepted on May — 


27, 1975;2® (ii) that although the 
most recent seizure of funds was 
made on Apr. 28, 1978, the re- 
placement valves were only deliv- 
ered to the site on Mar. 2, 1979; 
and (iii) that the funds were 
seized without a hearing a year 
before they were disbursed and 
with knowledge that the contrac- 


tor?9 and its supplier contested 


the Bureau’s entitlement to them. 

According to counsel, the con- 
tractor’s most fundamental point 
was that the Bureau had replaced 
the questioned valves with differ- 
ent valves than those originally 
specified.2° After quoting the lan- 
guage of. the option contained in 
the reprocurement invitation 


{n.26, supra), counsel asserts that 


the. successful offeror on the pro- 


-curement, Western Supply Co., of 


Oklahoma, had = acknowledged 


-that the valves the Bureau pur- 


Actual costs for furnishing 22 valves........ $15,579.26 


Actual costs for installing 22 valves... 5,900.99. 
Subbatal 6 Giislaitedismnndeerntiae | 21,480.25 
1% governmental overhead. sc salbnadavwasduasinabcy 3,222.04 
Subtotal Auk bo ceavnalanen 24,702.29 
Repair hydraulic Oil SYStOMD ....sessserersseseerseees 366.30 
Total reprocurement and repair costs......... 25,068.59 


28 AF 24- letter dated Mar. 21, 1979 at 1. The project: 


(Exh. 30 at 1; n. 16, supra). 
' 29 The letter also states: “[Ajemstrong in litigation 
with its supplier vigorously asserted the position taken 


_ by-the Bureau” (AF 24, letter dated Mar. 21, 1979, at 2). 
. This. position was maintained by the contractor until: the 
‘judgment was rendered against it in a Miller Act suit on 


Sept. 18, 1978 (AF 24; Satisfaction of Judgment. dated» 
Dec: 27, 1978)... . 

$0 Cancarnhie the optional valve snrosieled for in the re- 
procurement solicitation, the Bureau states: “[T]his stel- 
lite material was allowed because it is an alternative. 
method in preventing galling of the valve seat and disk . 
and it is less expensive than the heat treating process - 
that would be necessary under the original specifications 
in order to meet the Brinell hardness differential re- 
quirement. Thus, by allowing a valve with the seat over- — 
layed with stellite, the Government reduced the contrac-. 
tor’s- cost of reprocurement” Or 28; BOR letter dated _- 
ies 29, 1979, at 1). . 
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chased were. the valves provided 


under the option and not those re- 


quired by the original specifica- 
tions. Contractor’s counsel offers 


the following comment: “Had 
Armstrong __ totally "defaulted: 
* * * and had. thus. subjected 


: itself to. the full . panoply of gov-_ 


ernment remedial | measures 


(which. of course Armstrong did 
not), the government would have’ 
been required to obtain replace-— 


- ment. supplies ‘the same or simi- 


lar’'[?1] to those called for in the 
contract. * * * as soon: as ‘Practi- 


cable * * sla (AF 24), 


cerning these tests Dr. 


metallurgist; (ii) 
four. valve parts. ‘under contract 
with | the Water and Power Re- 
sources Service (BOR); Gii) that 
the results of those tests appear 


in his reports dated May 15, 1979 


(AF 25), June 1, 1979 (Exh. E), and 
June 28, 1979 (Exh. F);54 (iv) that 


the tests were conducted at Man- 


81 Cited in siipport are FPR 1-8. §02- 6a) aad ee . 


~ Inc, ASBCA No. 15091 (Sept. 24, 1971), 71-2 BCA par. 
9086. The regulation cited applies to default terminations 


of fixed price supply contracts. The decision in Land-Air — 


involved construing the word ‘ ‘similar” in the default 
clause there in issue. The words “same or similar” do not 
appear in the default clause with which we are here con- 
cerned (n. 3, supra). - 


: -82Jn the Miller Act suit the District Court is reported 
. to have stated: “There is no credible evidence that any of: 
- the items supplied by Hallgren failed to meet the re- 


quirements of Specification DC-6985 in. any respect, in- 


_ cluding that of Brinell hardness differential” (AF 24; 


letter dated Mar. 21, 1979, at 2). 

33 Affidavit of Harry K. Uyeda dated June 5, 1980. 
This affidavit and that of Dr. Klodt:were submitted in re- 
sponse to the Order Settling Record as attachments to 
the Government's Brief dated June 12, 1980. 


34Exhibits E and F- accompanied the Government's a: 


, Brief (n. 38, supra). 


_. 255=120 BHN; 
oo QIO= 82 BHN 
10. Brinell — ieee ‘testa®? : 


- -were conducted by Dr. Donald T. 

. Klodt on one d-inch and one hee 

inch discharge gate valve.?3 Con- 

: Klodt 

states: (i) that he is a consulting _ 
that Brinell — 

hardness tests were’ conducted on |. 


gone Testing 1 anersioe v) that 


the equipment used to conduct 
the tests was certified at the time 


the tests were made; and (vi) that 


he is. qualified to perform Brinell 
hardness tests.25 - 
Based upon the test results re- 
ported by Dr. Klodt, Mr. Harry K. 


| Uyeda (a Government engineer)?¢ 


stated: . 


» 12. The teste show. the following brinell 
hardness differential between _ seal. ring 
and the leaf: | 

-Evaluation of 5-inch | valve, fasnntaes 
tured by Crane greatest difference, 375- 
least difference; »852- 


-Evaluation on 3-inch salve: nt a 


“tured by Powell. greatest difference; 401-_ 
~261=140 BHN; 
- 285=78 BHN [37] | 


least. difference; 363-_ 
Discussion | 
_ The parties have advanced var- 
ious contentions in support of — 
their respective positions. The res- 


olution of this appeal will turn, 


however, on the — question of 
whether the Government is suc- 
cessful in showing that it is enti-— 
tled to retain the $25,068.59 ob-— 


tained from an interest-bearing 


escrow account under the authori- 
ty. of a maintenance warrantly 
provision®® Contained in the con- — 


tract on. which its claim is based. 


. 35 Affidavit of Donald T.. Klodt dated June 5, 1980. (n. 
83, supra). 


38 Mr. Uyeda was ; responsible for disassembly of and 
obtaining Brinell:-hardness tests of the seat ring and leaf 
(wedge) of one 3 inch and one 5 inch gate valve (n. 33, 
supra}. These valve parts were delivered to Dr. Klodt for 


' the Brinell hardness tests on which he subsequently re- 


ported (text accompanying n. 34, supra). 

‘37 Affidavit of Harry K. Uyeda at 2, 3 (n. 38, supra). 

-88The appellant has not shown that the Government's 
rights under the maintenance warranty provision are 
governed by the language contained: in. other contract 
provisions (e.g., inspection or default. clauses) or in regu- 
lations dealing with such Provisions (see n. 31, supra, and 
accompanying text). 
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On July 27, 1976 (within the 3- 
year warranty period), the con- 
tractor was notified that some of 


the discharge gate valves fur-. 


nished had failed to close against 
extreme hydraulic unbalance ever 
since testing commenced early in 
the spring. Following a conference 


in early Nov. of 1976, involving. 
representatives of the BOR, the _ 
contractor, and its valve suppliers, 


the Bureau wrote the contractor a 
letter in which it called attention 
to the specification requirement 
' that “felach valve shall be suit- 
able for opening or closing against 


the maximum unbalanced operat- 


ing pressure on the valve disc” 
(Finding 4). 
While the valve suppliers have 


attributed deficiencies in the per-— 


formance of the valves at least in 
part to inadequate operation, 


maintenance, and lubrication by 


the Bureau, it is clear that they 
considered the principal cause of 
the valve.failures to have been 
the presence of foreign material 
in the system for which the 
Bureau was said to be responsible. 
- Thus, in a letter dated Dec. 7, 
1976, Zidell Explorations, Inc., 
makes the charge that the system 


was misdesigned since it includes. 


no filtering device to eliminate 
damaging foreign matter after 
which it states that there would 
be no warranty based on the im- 
proper usage of material even if 
the deficiency had developed 
within the l-year period covered 
by its warranty (Finding 5). 

In its letter of May 9, 1977, the 
Bureau contested the view of the 
valve suppliers that foreign mate- 


_ rial pumped from the reservoir 


was the cause of the breakdown of 
the sealing surfaces of the valves. 
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Washington, 
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After referring to the hardness 
tests of valve seats and discs ma- 
terial conducted by Bailey Manu- 
facturing Co., Inc., of Wenatchee, 
which had shown 
that the materials used in the two. 
valves tested failed to meet the re- 
quirement of the specifications of 
not less than 200 points Brinell 
hardness ‘differential between the 


sealing surfaces and also to the 


fact that visual examination of 
the valves had disclosed galling of 
the discs and seats of both valves, - 
the letter states: “We feel that the 
galling of the valve discs and. 


_ seats was the result of insufficient 
_ differential in hardness of the ma- 


terials used for these components” 


| nes 6). 


In the course of a Sonit -by-point 
rebuttal to the Bureau’s letter of 


_ May 9, 1977, the Greaves Co., Inc. 


(a valve supplier), states (i) that — 
galling (found to be present by the 


_ BOR) may be due to many factors, 
one of which is insufficient differ- 


ential in the hardness of materi- 
als used in manufacturing valve 


seats and discs; (ii) that the break- 


down in the sealing surfaces was 
due only to scoring; (iii) that scor- 
ing is the result of foreign. objects 
in the system; (iv) that hardness 
differential will: not protect 
against scoring; and (v) that the 
existence of galling or scoring can > 
be determined by metallurgical 
examination and tests with gall- 


ing showing an unpatterned tear- — 


ing and: scoring (which does not. 
tear) showing the removal’. of 
metal in a pattern (Finding 7). 
The parties are in agreement 
that there was a breakdown in 
the sealing surfaces of discharge 
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gate Walves®® furnished — wader 


this contract. They. are apart, 
e question . of. 
whether the valve failures experi-. 


however, on the 
enced have been shown to be the 
result of not meeting the Brinell 
hardness __ differential require- 
ments of the specifications. 7 

In support of its position the 
Government calls attention to the 
results of tests 
Bailey Manufacturing Co., Inc., *° 


on two valves and the results of. 


tests performed on two additional 


valves by Dr. Donald T. Klodt in 
May and June of 1979.41 All of. 


these tests showed the valves in- 
_ volved in the tests did not meet 
the requirements of the specifica- 


tions for a Brinell hardness differ-. 


ential between the disc faces and 
seat rings of not less than 200. a. 
26, supra). go 8 

Positions taken. by a valve sup- 


plier include the. arguments: (i) 
that the BOR. waived the ae 


39In its opening brief, at pages 4 and: 5, dpaslient’ 


raises a quesiton as to the propriety of rejecting all 22 


discharge gate valves based upon an inspection of only — 


two of them. As none of the clauses included in the con- 


tract provide for inspection by sample, resolution of the 
question presented‘ would require a ‘determination as to 
whether the two valves inspected and found deficient | 


were a representative sample. In the view we take of the 
appeal, it is unnecessary to address this question.. See, 
however, Carb Manufacturing Co, ASBCA, No. 5251 


(Oct. 29, 1965), 65-2 BCA par. 5176; Gramercy Machine. 
_ Corp,, ASBCA No. 17900 (Apr. 19, 1974), 74-1 BCA. par. » 


10,611. 
40As shown in a iste to the BOR dated Mar. 14, 1977 


(Exh. C), the tests results reported by the Bailey Manu- - 


facturing Co., Inc., showed the 3-inch Powell valve tested 
had a Brinell hardness differential between the seat ring 
and the disc in the range of 26 to 38 with the 5-inch 
_Crane valve tested having a Brinell hardness differential 


'. between the seat ring and the disc in the range of oA to 


42 (Government’s Opening Brief at 5, 6). 
-*1Concerning these latter tests the appellant states: 
“(Cjontractor has no basis to either admit or deny the 


conclusions of those tests although it is obvious that the | 


tests were not performed at a time to be of any assist- 
ance in resolving the claims of the suppliers against the 
general contractor in.the Miller Act litigation. By the 
time the Bureau made proper tests, the valves had al- 
ready been removed and replaced.’ : (Appellant's Opening 
Brief at 6).. 


conducted by 


“ferential . 


mene: in question by accepting é 
proposals based on submitted 
catalog data and (ii) that the Brin- 


ell hardness differential require- _ 
‘ment was impracticable because 


valves satisfying such a require- | 
ment were not commercially’ 
available. Neither of these argu- 
ments are considered to have 
merit. As to item (i) the contract 


specifically provides that approval 


by the Government of the contrac- 


tor’s data shall not be held to re- © 
lieve the contractor of any. obliga- | 


tion to meet all the requirements 
of the specifications (Finding 2). 


With respect to time (ii), no one — 
has shown any representation by 


the Government. that the valves 


-meeting the Brinell hardness dif- 


ferential requirement were com- 
mercially available; nor has any 
one contended that valves meet- 


ing such a requirement were 
. beyond the state of the art. +2 


‘The: Board fide that the ‘testa. 
conducted by the Bailey Manufac- 


turing Co., Inc., were not certified 
(n. 16, supra) and that consequent- 


ly they are of little probative 
value on the question of whether 
the two valves involved in those 
tests met the Brinell hardness dif- 
requirements of the 
specifications. oe The Board finds, 


.. #2 There is no ‘evidence of record suite the. appellant 


secured a. 3-year maintenance warranty from ‘its valve .— 


suppliers to: correspond to that. which it had given the — 
Government (Finding 2). It is clear that a valve supplier . 
which supplied 10 of the valves in question had given 
only the standard l-year warranty (n. 14, supra and ac- 
companying text). 

43The highest Brinell hardness differential reported 


~ by Bailey Manufacturing Co., Inc., as a result of its tests 
-are 33 for the 3-inch Powell valve and 42 for the 5-inch 
Crane valve (n. 40, supra). The highest Brinell hardness 


differential found by Dr. Klodt for the 3-inch Powell and — 

the 5-inch Crane valves tested by him were 140 and 120, . 

respectively (text accompanying n.. 36, supra). These 

marked differnces in beam Je oe relate to the same 
: Continued - 
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however, that the two valves 
— tested by Dr. Klodt clearly did not 
-- meet the.Brinell hardness differ- 


ential requirements of the specifi- 
- cations. 


The Government. has esdde no 
- effort to show that:the failure of 


the valves tested to meet the 


Brinell hardness differential re- 
quirements of the specifications 
was the cause of the valves in- 


volved in this appeal not being 


“suitable for opening or closing 


against the maximum unbalanced 
operating pressure on the valve © 
disc” (Finding 4). Nowhere has it 


undertaken to contest the flat as- 


sertions by Greaves in its letter of 


Oct. 6, 1977, @ that scoring is the 
result of foreign objects in the 


system; (ii) that hardness differen- 


tial will not protect against scor- 


ing; and (iii) that. the existence of — 


galling or scoring can be deter- 
mined by metallurgical examina- 
tion and tests (Finding 7). | 
The presence of galling and ab- 
sence of scoring in the valves 
tested would appear to be central 
to establishing the Government’s 
case that. the malfunctioning of 
the valves was due to their failure 
to satisfy the Brinell hardness dif- 


ferential requirement of the speci-. 


fications. Brinell hardness tests 


on ‘two valves were conducted by 
os sion in &. H. Fulton, Contractor, 


_ Dr. Klodt in May or June of 1979, 
_ or long after the Bureau had been 


_ furnished a copy of Greaves’ letter 


of Oct. 6, 1977, referred to above. 
Although Dr. Klodt is a qualified 
metallurgist,. he made no findings 
with respect to the presence or ab- 
| sence of | galling. or guess 22 On 
| _ size valves manufactured by the same shaatdiacbavers: at 
presumably about the same time. 
44In his decision of Dec. 21, 1979, the contracting offi- 


cer refers to an inspection of valves conducted on Nov. 3, 
1976, after which he states: “[F]he inspection indicated 
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the valves tested, presumably be- 
cause he was not asked to do so. 

In response to positions ad- 
vanced by the Bureau, Greaves as- 


serts (i) that the breakdown of the 


sealing surfaces of the valves was 
due only to scoring; (ii) that -in 
moments of extreme turbulence, 
such as start-up, sand and rock | 


are circulated and enter the 


system; (iii) that for an installa- 
tion of the type involved, elemen- 
tary precautions require filtering 
and 
(iv) that the Bureau had. failed to 
recognize that as water enters the 


inlet valve at the very bottom of 


the tank, a sweeping motion is 
created causing sediment to move 
through the tank (Finding 7). 
[1] In an apparent effort to bol- 


ster its case, the Government cites 


the case of Paul FE. McCollum, Sr., 
IBCA-1080-10-75 (Feb. 24, 1976), 
83 ID. 48, 76-1 BCA par. 11,746, 
for the proposition that the Gov- 
ernment is entitled to strict com- 
pliance with its. specifications 
(Government’s Opening Brief at 
11). Neither the McCollum case 
nor the cases cited therein, how- 
ever, involve a claim asserted by 
the Government under a warran- 


ty provision of a contract, as is 


the case here. More germane to 
the question presented is our deci-— 


that there was considerable galling of machined gurisces 
. On the disks and seats in approximately 75 percent of the. 
_ valves inspected” (Findings of Fact,:par. 6). Referring to 


a meeting between the parties on Nov. 3, 1976, the acting | 
project engineer states: “[A]n inspection prior to the | 


. meeting indicated that there is considerable galling and 
_ scoring of machined surfaces of the discs and seats in ap- 


proximately 75 percent of the valves inspected.” (Empha- 
sis supplied; n. 7,.supra-and accompanying text.) : 
45Tn an-earlier letter Greaves had inquired as to why 
there had never been. any reference to or evidence of 
strainers or filters. At about the same time Zidell Explo- 
rations, Inc., stated: “[T]here is no doubt that this system 
was aisdesined since there is no filtering device in this 
system to eliminate damaging foreign matter” (Finding 
5). : eng 
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- TBCA~769-3-69 (Feb. 2, 197), T1- 
1 BCA par. 8674. There the Board 
stated that it was fully in accord 


with the rule enunciated in Klef- 


stad Engineering 
VACAB Nos. 704, 706 (Sept. 16, 


_ defective, or noncomplying materials or 


warranty is made provides that 


r 


~ . valve suppliers have charged that. _ 
the Bureau failed to provide 
either filters or strainers for the 


Co. = Ine, 


1968), 68-2 BCA par. 7241. 


which at page 33,678, the vee | 


ans Administration Board of Con- 


: tract Appeals had stated: 


To establish the validity of its demand 
‘under this guaranty the Government must 
as a minimum prove by a preponderance | 
of evidence that the unsatisfactory condi- 
tions developed within the period of guar- 
anty coverage and that the most probable. 


cause was the contractor’s use of inferior, 


workmanship. [Citations omitted.] — 


Also— for consideration is the 
fact that the maintenance war- 
ranty provision under which the 
Government’s claim for breach of 


the contractor shall not be respon- 
sible for negligence in the oper- 


ation of the irrigation | system by 


the Government or its agents. 
In this case the contractor’s 


irrigation system and that the 


principal cause of the malfunc- 


- tioning of the valves here in issue 
_ was. the damage done to the 
valves by the foreign material 
pumped from the reservoir. While 
the Bureau has denied these 
charges, it has not denied the ab-. 
sence from the system of filters or 
strainers; nor has it offered any. 


explanation for the failure to pro- 


a _vide for filters or strainers in the 
- design of the system. 


Moreover, when the Bureau had 


a qualified metallugist test two of 


the discharge valves to Astonuina 
whether they met the Brinell — 
hardness differential require- 
ments. of the specifications, it © 
failed to secure an opinion from 
him as to whether and, if so, to — 
what. extent galling or scoring 
were present. According to 
Greaves, the malfunctioning of 


~ the valves was due entirely to 
scoring caused by foreign material 
entering 


the system. Since 
Greaves’ contention that scoring © 


could not have resulted from the 
failure of the valves to meet the 


Brinell hardness differential re- 
quirements of the specifications is 


undisputed, the Board is unable to 
conclude on the basis of the evi- 


dence of record that the failure of 
the valves tc operate properly was 
the result of their failure to meet ~ 
the requirements of the specifica-.. 
tions in the respect noted. 

The Board finds that the Gov- 
ernment has failed to show by a 
preponderance of the evidence 


that the malfunctioning of the 


valves covered by the mainte- — 
nance warranty was the result of 
such valves not meeting the Brin- 


ell hardness differential require- 


ment of the specifications and not 


the result of ‘negligence in the 


operation of the irrigation system 


by the Government or its agents” - 


(Finding 2). 

[2] Remaining for consideration 
is the. question of whether the ap- 
pellant is entitled to interest on — 


the amount obtained by the Gov- 


ernment from an interest-bearing 


escrow retention account from the 


time the sums were taken by the 
Government until the time they _ 
were repaid. Appellant asserts 


AS - 
that money to cover the cost: of re- 
procuring the discharge’ gate 


valves was taken from the con- 
tractor’s interest-bearing reten- 
tion account without a prior hear- 
ing, although the Bureau knew 


that its allegations were disputed. 


(Appellant’s Opening Brief at 6, 
1). A review of the record dis- 
closes, however, that while the 


valve suppliers disputed the Bu- 


reau’s allegations (nn. 15 & 19, 
supra), the contractor did not do 
‘so until after a judgment was ren- 
dered against it in a Miller Act 
‘suit on Sept. 18, 1978. In that suit, 
the contractor had “vigorously as- 
serted the position taken by the 
- Bureau” (n. 29, supra). 

More importantly, the appellant 
has failed to show that there is 
any clause in the contract provid- 


ing for payment of the type of in- ~ 


terest claimed here; nor is there 


-- -any statutory authority for the 


payment of such interest. Absent 
any contractual or statutory basis, 
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-amount of $25,068.59, 


[89 LD. 


the Board is without authority to 
award the contractor interest on 
the sums taken by the Govern- 
ment from its interest-bearing 
escrow retention account in satis- 
faction of its claim for breach of a 
maintenance warranty. 


Decision — 


1. The appeal is granted in the 
together 
with interest thereon computed in 
accordance with the Contract Dis- 
putes Act of 1978 (41 U.S.C. 
§§ 605, 611 (Supp. II 1978)) from 


July 31, 1979, until payment 

thereof. ee . 
2. The appeal cr - otherwise | 

denied. a ee 


WILLIAM F. McGraw : | 
Chief Administrative Judge — 
I CONCUR: | 7 


RUSSELL C. LyncH oe 
Administrative Judge 


-. Area Director, 


_ Affairs—Indians: 


1) UNITED STATES v. ABERDEEN ACTING AREA DIRECTOR — 


January 8, 1982 


_ UNITED STATES v. ACTING 
AREA DIRECTOR, ABERDEEN 
AREA OFFICE, & CELINA | 
YOUNG BEAR MOSSETTE 


| AND o- 5 
UNITED STATES v. ACTING 
AREA DIRECTOR, ABERDEEN 
AREA OFFICE, BUREAU OF 

_ INDIAN AFFAIRS, & | 
GERALDINE VAN DYKE* 


9 IBIA 151 _ 


"Decided January 8 1982 | 


the interest of the United States i in collect- 
ing judgment claims. | 


Appeals by the ‘United ‘States 
from two decisions. of the Acting 
Aberdeen Area 
- Office, Bureau of Indian Affairs, 
refusing to set off claims owed to 


the United States from money ac- 
cruing to Individual Indian 
| Money accounts. 

Affirmed. 


ri Indians: Fiscal and Financial 
Indian Money 
Accounts - 


‘Under 25 U.S.C. § 410. 976) : and 25 CFR 
104.9, the approval of the Secretary of the: 


_ Interior is required before funds in an In- 
dividual Indian Money account derived 
from trust property may. be applied 


against a debt owed . by the i alieae 


Indian. 


2. Claims. by the United Sistas 


Indians: Fiscal and Financial Af- 


fairs—Indians: Indian acs me | 


counts | 
Nothing in the Federal Giza Gillestiog 


Act of.1966, 31 U.S.C. §§ 951-953 (1976), 
and it’ implementing regulations in 4CFR | 


Chapter II repeals or. overrides the author- 
ity of the Secretary ot-the Interior to ap- 
prove or disapprove the use of funds in an 
Individual Indian Money account for the 
_ payment of debts of the Indian owner. 


*Not in chronological order. . 


"A 415-259 0-88 -4 * 


‘ministrative 


2. Bureau of Indian Affairs: Ad- 
ive Appeals: Acts of 
Agents of the United States—. 
Claims by the United States—In- 


- dians: Fiscal and Financial Af- 
 fairs—Indians: Indian money Ac- 


counts — 


‘A decision not to ene a setoff request 


against an Individual Indian Money ac- 
count for a debt owed to another agency of 


_ the Federal Government is not arbitrary, 


capricious, or an abuse of discretion when 
it is based-on an examination of the funds 
potentially available for setoff, the basic 
necessities of the individual involved, and 


APPEARANCES: ae Annear, 

Esq., Assistant United States At- 
torney for the District of North 
Dakota, for appellant United 
States of America; Wallace G. 
Dunker, Esq., Field Solicitor, De- 

partment of the Interior, Aber- 
deen, South Dakota, for appellee 
Acting Area Director, Aberdeen. 
Area Office, Bureau of. Indian 


Affairs; John O. Holm, Esq., for 
- appellee Celina Young Bear Mos- 
.- gette; and James B. Fitzsimmons, | 
Ksq., for appellee Geraldine Van — 


Dyke. Counsel to the = Board: 
Kathryn A. Lynn. ._ * 
| _ OPINION BY 7 
_ ADMINISTRA TIVE JUDGE | 
, M USKRAT 
IN TERIOR BOARD OF INDIAN 
APPEALS | . 


The United States through - the 


Assistant. United States Attorney 
for the District of North Dakota, 


has appealed from two. decisions 


_ of the Acting Area Director, Aber- . 
deen Area Office, } 
Indian Affairs (BIA), denying set- 


Bureau of 


89 LD. No. 2 


20 
offs for judgment claims received 
by the United States against Clif- 
ford and Celina Young Bear Mos- 
sette and Purley W. and Geral- 
dine Van Dyke from the Individu- 
al Indian Money (IIM) accounts of 
the two women. The. United 
States sought setoffs against the 
IIM accounts under the Federal 
Claims Collection Act of 1966, Act 
of July 19, 1966, 80 Stat. 308, 31 


U.S.C. §§ 951-953 (1976), and regu- - 


lations found in 4 CFR Part 102. 
The Acting Area Director denied 
the requests under the authority 


of 25 U.S.C. § 410 (1976) and 25 


CFR 104.9. Because these cases in- 
volve the same issue, they are 
hereby consolidated for purposes 
of decision. a 
se iabencuia 

On Oct. 16, 1979, the United 
States District Court for the Dis- 
trict of North Dakota, Southwest- 
ern Division, entered judgment 
for the United States against Clif- 
ford Mossette and Celina Young 
“Bear Mossette in the amount of 
“$24,914. United States of America 
v. Mossett, Civ. No. 


the judgment amount. A balance 
of $19,764 remained outstanding 


on the judgment. On Jan. 18, 
1980, the United States requested — 


a setoff against the ITM account of 
Celina Young Bear Mossette, an 
enrolled member of the Three Af- 


filiated. Tribes, from the Superin- - 


tendent of the Fort Berthold 


_ Agency, BIA. After receiving from — 


Mrs. Mossette an objection to the 
setoff request and information re- 


- garding her income and living ex- . 


_ penses, the Acting Superintendent 
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- A78-1031 
(D.N.D. Oct. 16, 1979). The sale of 
certain secured property netted 

$5,150 which was applied against © 
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declined to honor the setoff re- 
quest on June 19, 1980. The 
United States (appellant) appealed 
this decision to the Acting Aber- 
deen Area Director who affirmed 
the Acting Superintendent’s deci- 
sion on July 380, 1980. Appellant 
then appealed to the Commission- 
er of Indian Affairs. That appeal 
was referred to the Board of 


Indian Appeals pursuant to 25 


CFR 2.19 on Nov. 4, 1980. 
Similarly, on Dec. 6, 1979, the 
same United States District Court 


entered judgment for the United 


States against Purley W.. Van 
Dyke and Geraldine Van Dyke in 


the amount of $33,653.99. United 


States of America v. Van Dyke, 
Civ. No. A78-1045 (D.N.D. Dec. 6, 
1979). The sum of $1,625.78, re- 


ceived in a foreclosure sale, was | 


applied against the judgment, 
leaving a balance of $382,028.21. | 
Appellant requested -a~ setoff 
against the IIM account of Geral- 
dine Van Dyke, also an enrolled 
member of the Three Affiliated 
Tribes, from the Fort Berthold 


. Agency Superintendent on Apr. 
17, 1980. The Superintendent ini- 
tially approved the setoff on Aug. 
8, 1980, because he did not receive 
notification that Mrs. Van Dyke. 


had timely. objected to the. re- 
quest. Mrs. Van Dyke’s objection 
to this decision was treated as an 
appeal to the Aberdeen Area Di- 


rector. Subsequently, a letter from 
Mrs. Van Dyke objecting to any 
setoff was found in the agency’s 
files and the case was returned to 


the Superintendent for appropri- 
ate. action. 7 On ie 16, 1980, the | 


‘Appellant objects e this procedure on oe eisunds 
that there is no regulatory provision for returning a case ° 
to the Superintendent once he has made a decision. Al- 


Hhovgh:s not couched in eset terminology, the Area Direc- 
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pecaeidait: ree a secoud, 


decision denying the setoff re- 
quest. Appellant appealed to the 


Acting Area Director who, on > 
May 5, 1981, affirmed the Super- | 


No money accruing from any lease or sale 
_ of lands held in trust by the United States 
. for any Indian shall become liable for the 


intendent’ S decision. The appeal 


filed with the Commissioner of 
Indian Affairs was referred to the 


_ Board of Indian Appeals under 25 
: CFR 2.19 on July 20, 1981. | 


_Discussion and Conclusions : 


‘These cases present an appar- 
ent. conflict between two Federal 


policies, each expressed in statute 
and regulations. One policy deals 
with the collection of debts owed 
to the Federal. Government; the 


other concerns the special respon-— 
sibility of the Federal Govern- 
The. 
in both of. 


ment to individual Indians. 
question presented 
these cases is whether the Depart- 
ment of the Interior has authority 
to determine that the funds in the 
IIM accounts of the individual ap- 
pellees should not be subjected to 


a setoff against. judgment claims. 


in favor of the United States. Con- 
sistent with the Federal Govern- 


ment’s role as trustee for and 
guardian of the individual appel-- 
lees and with the statutory and 
regulatory provisions effectuating — 
_ this policy, the Board holds: that 
the Acting Area Director had the — 


authority to find that these funds 
should not be so applied and af- 
: firms his decisions. ~- 


{1] The Department of the inte 


rior owes a fiduciary duty to those 
Indians, including the individual 


tor, in effect, vacated the Superintendent’s. initial’ deci- 
sion and remanded the case to him for appropriate 
action on the basis of newly discovered eviderice: Such a 
procedure is within the Area’ Director’s supervisory au- 
fnOEIY 


appellees Riess (oe shot it ihotds ; 
property in trust. In particular, 25. 
U.S.C. §410 (1976), a statute 
passed in 1906, provides that: 


payment of any debt of, or claim against, 
such Indian contracted or arising during 
such trust period, * * * except with the 
approval and consent of the Secretary of — 


| | the Interior.[?] 


Such. funds, when isced : in an 
IIM account, are available to the 


: Indian owner and, under 25 CFR 


104.9, “may be applied by the Sec- 
retary or his authorized repre- 
sentative against § delinquent 
claims. of indebtedness to the 


_ United States or any ofits agen- - 


cies.’ Thus, both the statute and. 
the regulation require the approv- — 


al of the Secretary before funds _ 


derived from trust property # nay 


2Cf 25 U.S.C. § 354 (1976): “No lands acquired under. 
the provisions of [secs. § 381-334 of this title, allotment of 
reservation lands] shall, in any event, become liable to 
the satisfaction of any debt contracted prior to the issu- 


ing of ‘the final. patent in fee therefor.” (Italic added.) 


This absolute prohibition against the. use of allotted. 
lands to secure personal debts evidences the congression- 
al intent to protect trust land and its proceeds. This trust 


concept is further implemented, elthough less restrictive- , 


ly, in sec. 410. 

3The section further provides that funds derived ; 
“from the sale of capital assets which by agreement ap- © 
proved prior to such sale by the Secretary or his author- 


ized representative are to be expended for specific. pur- 


poses, and funds obligated under contractual arrange- — 
ments approved in advance by the Secretary or his au-. 


~ thorized representative or subject to deductions specifi- - 

- cally authorized or directed by acts of Congress, shall be - 

disbursed only in accordance with the agreements (in- -: 
cluding any subsequently approved modifications thereof) sig 


or acts of Congress.” 


Such funds would, therefore, not be syailapla to be ap- . 


plied against a debt owed to the United States. unless 
that use was the subject of the approved arrangement or 


‘act of Congress. For a similar conclusion, see Associate. 
Solicitor’s Opinion, M-36782 (Sept. 10, 1969). 


4 Appellant has not alleged and there is no evidence i in 


. the record that the IIM accounts of the individual appel- - 
' lees contain funds other than those derived: from trust’ 


oe 
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be applied apanist a debt owed by 
an individual Indian.® _ 


[2] Nothing in the Federal 


-. Claims Collection Act, supra, and 


its implementing regulations in 4 


CFR Chapter II repeals or over-— 
rides the Secretary’s trust respon-. 


sibilities. The Federal Claims Col- 
lection Act and regulations estab- 
lish general procedures to. facili- 


tate the collection of debts owed 


to the United States by author- 


izing an agency either to retain 


funds in its possession owed to the 
debtor or to request retention of 
such funds held by another 
agency. All agencies are enjoined 
by 4 CFR 102.8 to cooperate in the 
collection of debts owed to the 
Federal Government, and the De- 
partment of the Interior fully ac- 
cepts this responsibility. See 344 
DM 1. 3(B)8) and 2.2. This general 
statute, 
dence any Congressional intent to 


alter the trust relationship be- 


tween the Federal Government 
- and the Indians or to remove the 
_Secretary’s authority to approve 
the use of IIM funds.® In the ab- 


sence of a clear expression of such. 
intent, the trust responsibility re- 


mains intact and the Secretary re- 
tains authority to approve or dis- 
- approve the use of funds in an 
IIM account for the payment of 
_ debts of the Indian owner. 
. [8] Needless to’say, in exercising 
sue the 
5 Cf 25 CPR 11.26 and 11.26C which require athe ap- 
proval of the Secretary before ITM funds may be applied 
against a civil damage judgment rendered. by a Court of 
Indian Offenses. 


8 Cf Joint Tribal Council. of Passamaquoddy Tribe v. 
Morton, 388 F: Supp. 649, 663 n.15 (N.D. Me.), aff'd, 528 


F.2d 370 (1st Cir. 1975): “It is clear, however, that termi-. 
nation of the Federal Government’s [trust] responsibility - 


- for an. Indian tribe requires ‘plain and: unambiguous’ 


action evidencing a clear and unequivocal intention of 


‘Congress to terminate its [trust] relationship with the 
tribe.” 
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however, does not evi-_ 
_ and shelter. I have reviewed your Individ- - 
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shoud be cognizant of these dual — 
and perhaps. conflicting obliga- 
tions. Any. disapproval of a re- 


quest for setoff against ITM funds 


should be well-considered and.not — 
arbitrary.” In each of the present 
cases, the Superintendent or 
Acting Superintendent carefully 
reviewed the judgment claims and 
the financial circumstances of the ~ 
individual appellees. In the case 
of Celina Young Bear Mossette, 
the Acting Superintendent’s deci- 
sion of June 19, 1980, affirmed by 
the Acting Aberdeen Area Direc- 
tor, recites: 

Pursuant to 25 CFR 104.9 an eect 
review has been made of your obligations 
or reasons why such disbursement should 


not be made, of your long range best inter- — 
ests and of the interest of the United — 


States. My decision is that such applica- 
tion [for setoff] should be denied for the 


reason that such money is essential for 
your necessities including food, clothing, - 


ual Indian Money account.and found that 
in the last sixteen months a total of 
$422.53 has been deposited into your IIM 
account.[*] In view of the large size of the 
judgment -rendered,. which includes inter- 
est, and the amount of money being depos- 
ited into your account, and in taking into 
consideration. your other. income [approxi- 


‘mately $6, 000. per. year], it is felt that this 


money is needed by you and your family. 


Tr should point out, however, that should 
the amount of your income change to any 
large degree, the United States Attorney 


_ will be notified and he may file another re 
quest: for setoff. | 


Similarly, i in the case sat Geraldine 


_\ Van Dyke, the Superintendent’s 


Oct. 16, 1980,. decision, also af- 
firmed by the Acting Aberdeen 
Area Director, states: 

1 See Associate Solicitor’s OREM, M- 36782 (Sept. 10, 


1969). 
8 Appellee’s trust income of ésarecimately $26. 40 per 


~ month would pay off her debt, excluding. fuluine interest, 


in a little over ie years. 
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eesiant to 25 CFR. 104. 9, a. review has: 


been made of your objections or reasons 
why ‘such. disbursement should not be 
made; of your long range best interest, and 
of the interest of the United States. 


My decision is that the application by 


the United States is denied because the | 
money derived from your trust properties | 


is essential for your necessities including 
food, clothing, and shelter. [{*] 


In both ‘cases, the decision not to. 


approve the setoff request was 
thus based on an examination of 


setoff, the basic necessities of the 


individuals involved, and the in-. 
terest of the United States in col-_ 
-lecting quite substantial judgment . 


-amounts.1° 
These decisions . are. not arbi- 


trary, capricious, or an abuse of | 
discretion. They. are well-reasoned © 
exercises of the Secretary’s au- 
thority to approve and disapprove | 
disbursements from IIM accounts — 


and to decide that the small 


amount of trust money involved is. 


better applied to pay. for appel- 
lees’ necessities of life than for 
the particular debts owed to the 
_ Federal Government. | 

This holding in no way in- 


fringes upon any rights of the 


® Although the Superintendent’s decision does not state 
-how much money was being deposited into Geraldine 
Van Dyke’s IIM account, undisputed letters from Mrs. 
Van Dyke show fixed expenses of approximately $2,600 
per year and an income of less than $2,500, and. state 
that there is only “a few hundred dollars’ in her ITM ac- 

count. 

10These factors considered by - the ‘Superintendent 
should be compared with those listed in 4 CFR 104.3(a) 
and (c) for determining whether to terminate activity di- 
‘ rected toward collecting a debt owed to the Federal Gov- 


ernment. The Board recognizes that the decision whether’ 


to terminate collection activity is to. be made by the 


creditor agency or, under appropriate circumstances, the. — 


General Accounting Office or Department of Justice, and 
is limited to claims of under $20,000, exclusive of inter- 
est. The regulations, however, provide some standards 
against which these decisions not to honor setoff requests 
‘can be measured to determine whether or not those deci- 


*° ‘sions were arbitrary or capricious. 


| creditor agency ona the Depart- 


ment of Justice to decide whether 
to continue, suspend, or terminate . 
collection activities or to seek set-. 
offs at a later time should the fi- 
nancial circumstances of either 
individual appellee change sub- 


stantially. 


Pursuant to the authority dele- 


- gated to the Board of Indian Ap- 
| peals by the Secretary of the Inte- 


rior, 48 CFR 4.1, the decisions on 


the funds potentially available for — pealed from are affirmed. 


This decision is final for the De- 
partment. 
Jerry Muskrat 
Ran Judge: 


: We CONCUR: 


FRANKLIN D. ARNESS| 


Administrative Judge 
Wm. Pour Horton 
Chief de Judge . | 


et APPEAL OF PORTER 7 
MECHANICAL CONTRACTORS, 
INC. 7 


IBCA-1357-5-80 & 1366-6-80 
Decided February L I 982 


Contract No: 68-03-6093, 
Environmental Protection Agency. 


Denied. 


1. Contracts: Disputes and Reme- 
dies: Burden of Proof 

A construction contractor’s claim for sub- . 
stantial increases in equitable adjustments 
allowed by the contracting officer for di- 
rected changes is denied where the Board 


finds that appellant.has failed to sustain 


BA 


the burden of proving a causal connection 
between the costs claimed and the alleged 


_ Government actions, and failed to provide 


reliable cost data to show the Government 


computations were inadequate compensa- : | 
-: ene posthearing brief. summarized all . 


of the claims in seven (7) contest- — 


a tion for the changed work. 


APPEARANCES: Randy S. Gol- 
denhersh, Attorney . at 
Smith, Currie & Hancock, Atlan- 
ta, Georgia, for Appellant; Rich- 


ard VY. Anderson, _Government 


Counsel, Environmental Protec- 
tion Agency, Cincinnati, 
for the Government. 
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Law, | 
Claim i —Relocation of Manhole 2 


eae 


(89 LD. 


the taking of these appeals. A 
_ hearing of the appeals was held 
‘on Jan. 27 through Jan. 30; 1981, 


in Pensacola, Florida. ‘Appellant’s 


ed Government actions as s follows: a: 


- The Government directed that anoles 


(hereinafter MH) 2 be moved 5 feet to the _ 
West. It is undisputed that this resulted in) 
- the line between MH-2 and MH-1 having 


to be removed and replaced. The amount 
of work involved is in dispute. Also, at 


issue is whether or not the line: between 


? : OPINI ON BY - 
ADMINISTRATIVE J UDGE 
LYNCH 2 eee 


INTERIOR BOARD OF * | 
CONTRACT APPEALS 


Appellant was awarded a: fixed’ 


price contract in the amount of 


$62, 896 on Aug. 20, 1979, provid- 


ing for the construction: of a sani- 


_ tary sewage system on Sabine 


Island, Florida. The contract re- 
quired performance to be complet- 


_ ed within 90 days after receipt of 


the notice to proceed, which was 


acknowledged by appellant. on 
Aug. 29, 1979. The contract was > 


substantially completed on Apr. 
28, 1980. These appeals involve 
claims for: alleged changes in the 
contract resulting in extra work 
and 159 days of delay. Appellant 
claims extra costs of $117,652.51 
and $786,000 for loss of other con- 
tracts and business attributed to 


the accumulative effect of the 


changes and delays alleged to 
amount to a breach of. contract. 
Appellant had 


sions. Appellant’s. disagreement 


with those decisions resulted in | 


presented a> 

number of separate claims to the. 
_ contracting officer which were the — 
subject of two separate final deci-— 


_ MH-2 and MH-5 had already been laid at. _ 
the time of the relocation of MH-2. Appel- 


lant contends that this line was in place © 


and also had to be removed and relocated. _ 
~ . The Government eeaeace that this line 


was not in. 


Claim 2—The Addition a Two “Wyes,” 


ee Appellant contends that the | Govern- 
ment directed it to tie in three additional 
buildings to the sewer system. The Govern- 
-ment contends that it requested simply the 

addition of two pipeline wyes. Appellant 
~ contends that as a result of this directive, . 

it was required to provide materials to do | 
all the work involved to completely hook 
up three additional buildings. Appellant 


contends that as a result, it peuere? sub- 
stantial costs for materials. | 


Claim 3—The Directive to Tie In the Pumphouse. 
It is undisputed that Appellant was di- 


rected to tie in the pumphouse. Appellant | 
contends that the tie-in was not in its con- 


tract. Additionally, the cost. of making the 


tie-in is in dispute. — 


Claim 4—The Credit for Deletion oft Manhole 8 . 


and Associated Piping. 


Appellant contends. that the Govern- 
ment insisted upon an excessive credit for 
deleting this work. The Government de- 
manded credit for overhead: and profit to . 


which it was not entitled. - 


Clait 5—The Relocation of Manhole i Oand 


Manhole 11. 


Appellant claims that an nana 
equitable adjustment was given for this 


work. The adjustment failed to accurately 


reflect the excessive amount of handling of. 
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pipe. aa ines work which resulted 
from the relocation. 


Claim 6—The Benchmark Problene ia8 


This involves the most major aspect of 


the claim. Appellant performed a substan- © 
tial portion of its work with reference to a 
_ benchmark elevation of 6.74. The Govern- . 
ment then contended that the . proper 


benchmark was 5.96. As a result, Appel- 
lant was forced to remove and replace 


hundreds of- feet of pipe and several man- 


holes already installed. Appellant contends 


that the benchmark elevation when estab- 


lished from the other elevations on its con- 
‘tract drawings was 6.74, that it took rea- 


sonable steps to confirm this, and that its” 


work was. properly installed. .The Govern- 


ment conceded responsibility for failure to 
indicate that a benchmark of 5.96 was de- 


| sired. It contended, however, that deficien- 
cies in the Appellant’s work should ab- 
solve the Government of at. least ae 
responsibility. . 


| Claim ?—Porter’s Works was Delayed. 


Appellant contends that its work. was de- 
layed by the changes mentioned above 


and, in- particular, the benchmark eleva-_ . 


_ tion problem. That, problem caused. it to 
redo half of its work and forced it to work 


inefficiently throughout the. winter. Addi- 
-. tionally, the Government failed to issue 


directives or issued’ confusing and mean- 


_Appellant’s work. As a further result, the 
Government failed to pay ree in a 
ae manner. — 


Discussion 


The record in these appeals is 
somewhat confused because nei-. 

ther party maintained — regular ‘ 
daily progress. or inspection re-. 
regarding . 


ports and testimony 
events only approximated many 
dates. Although the record of con- 


tract performance cannot be pre- 
- cisely detailed, an adequate de-: 
. scription for this decision can. be 
tran- : 


gleaned from the briefs, 
script, and the appeal file. 


(Tr. 
the benchmark to be 6.74 by con- 


| At the Sesaemeton confer- 
ence, appellant questioned the — 
fact that no benchmark elevation © 
appeared on the drawings. The 
drawings had been prepared for 
the Government by the firm of 
Tom W. Justice and Associates, 
Inc. under a contract with Bullock 
and Associates. The firm of Tom 


W. Justice and. Associates, Inc. 
(hereinafter Justice) was retained _ 
by the Government to provide 
project inspection services during — 


the construction of the sanitary 
sewer project. Appellant testified 
51) that he had determined 


sulting a firm that had surveyed 
the island and from another con-.. 


tract he: had, and’ that Justice ad-. 


vised that he would advise him if | 


the elevation were other than 


6.74. Government representatives . 


at the conference did not recall — 
this statement being made, 


but — 
that Justice promised to confirm 
the correct benchmark elevation 


~ to appellant. 


ingless directives due to its continuous fail-  ~ 
‘ure to recognize that it created changes to - . a 
, | late September or early October — 

with. the. placement of the re- 


Appellant commenced : work in 


quired precast concrete manholes. 
using the benchmark elevation of 
6.74, Justice indicated to appel- 


lant and the contracting officer — 
that placement of the manholes _ 


prior to laying the pipe between ~ 
manhole locations was. not the 


preferred method of. proceeding - 


with the work. On Oct. 17, 1979, 


the contracting officer issued a 
change order deleting manhole 8 
and the pipe from manhole 7 to 


manhole 8. On Oct. 29, 1979, Jus- 
tice furnished appellant a letter 
specifying the benchmark of 5.96 
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as that used in preparing the en- 
gineering drawings. On that date, 
Justice checked the elevations of 


the six manholes that had been — 


placed and determined that all 


. varied from the elevations shown 


in the drawings. Records of tele- 
phone calls dated Oct. 30, 1979, in- 


_ dicate the contracting officer dis-_ 
~~ eussed with appellant the need for 


Government direction of the cor- 
rect benchmark and the need to 
connect the sewerline to.a lift sta- 
tion near manhole 1. Apart from 
noting that the benchmark given 
by Justice differed 9 inches from 


that used by appellant, no prob- 


lem was indicated, and appellant 
was directed to tie-in to the lift 


station and submit a claim. A 


status report from Justice advises 
that prior to the furnishing of the 
benchmark, appellant had worked 
on laying pipe between-manholes 
3-and 4, between 4 and 5,:and be- 
tween manholes 1 and 2. The 


report indicates laying of pipe be-. 
tween manholes 2 and 5 from 


Nov. 2 to Nov..8, after manhole 2 
had been reset to lower it 20 


inches. The tie-in to the lift sta- 
tion was accomplished on Nov. 8. 
The report also discusses alterna-— 


tives to correct the problem that 


the system as installed would not 


drain into the lift station because 
of the differences in elevation. 


On Nov. 9, the contracting offi- — 
cer issued a suspension of work 
notice until the benchmark issue 
was resolved, and appellant ad-_ 
vised the contracting officer on. 


Nov. .14, 1979, that he planned to 
use his work force on another 
project and would not be able. to 
return for 2 weeks. Both parties 
retained consultants to verify the 


slope and elevations of the in- 
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letter dated Dec. 26, 1979. 
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stalled line during the suspension 
period. During this period, the 
Government determined that. the 


slope on installed pipe between 


manholes 1 and 2 was less than 


the specified minimum and was | 


too sos between eens 3 and 
A. 

By letter dated Nov PA 197 9,. 
the contracting officer terminated 
the suspension of work order and 
directed the correction of certain 


- deficiencies noted in the installed 


work, i.e, that manhole 1 be in- 


stalled at an elevation to ensure — 


drainage into the lift station, and 
that the pipeline from manhole 5 
to 1 be installed on a .40 percent 
slope. A clarifying. letter dated 
Dec. 4, 1979, directed that the 
entire system be installed in ac- 


cordance with the specifications 
and drawings utilizing the bench- 


mark furnished by Justice. Appel- 
lant responded by mailgram dated 


Dec. 4, 1979, stating that the di- 


rective .was considered as a 
change order, and advised the 
amount of the change was 


$89,989. 12, ‘On Dec. 11, 1979, the 


contracting: officer wrote to Bul- 


lock Associates to request: them to 


confirm that. the system design. 
would work properly using the 
benchmark elevation of 5.96. This 
provided by 


‘Appellant advised the Govern- - 


ment by letter dated Dec. 14, 


1979, that he had contracted ‘with | 
another firm to. complete the 


change order work, and that Mr. | 
‘John Lockfaw had been. appointed 
project. manager. 


Mr. Lockfaw’s 
efforts were summarized 
report to appellant dated Jan. 15, 
1979. Using C. H. Overman & “As- 


sociates to. survey the site, the 


ina. 
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manholes were pence using the 


specified benchmark of 5.96, and 
the pipe was reinstalled between — 


Dec. 12, 1979, and Jan. 3, 1980. By 


letter dated Feb. 6, 1980, appel- 
frequently — 


lant repeated his 
voiced complaint that directives 
given to reinstall piping running 


to various buildings using the 
benchmark of. 5.96 would result in 


raising the pipe to an extent that 


the buildings run out would be 


higher than the sewerlines leav- 
ing buildings and that some of the 
pipes. would be laying on the 

ground or above. By telex message 
_ dated Feb. 22, 1980, the contract- 


: ing officer <responded to appel- 


lant’s insistence that the plans re- 
quired redesign because of the ele- 
vations shown on the drawings. 
The response indicated that the 
_ drawings contained notations that 
- connections were to be made to 

existing pipes from various build- 
ings with a minimum slope of .5 
- ‘percent and that no change was 
required. The message further 


‘stated that a completion date of» 


Mar. 28, 1980, was unilaterally de- 
termined and that failure to pros- 
ecute the work with such _ dili- 


- gence as to ensure completion by 


the date, shall be addressed in ac- 
cordance with the Termination 


for Default provision of the con-— 
tract. The work proceeded with 
appellant protesting in writing. 
that the work was being done 
under duress of. the contracting — 


officer’s order and compensation 


would be required. On Mar. 21, a. 


| change order was issued to route 
the pipe between manholes 9 and 
10 over an existing water main 

that was discovered. The work 


necessary — to accomplish ‘this 


change was the subject of an 


agreement embodied in modifica- 
tion 7. The project was finally 


completed on Apr. 28, 1980. 


 Appellant’s first claim for the 


relocation of. manhole 2 stems _ 


from a directive given by Justice 


to move the manhole approxi- 


mately 5 feet to the west. This di- 


‘rective was apparently given in 
late Oct. 1979. Manhole 2 is locat- 


ed in a long pipe run from man- 
hole 1 to 5. Therefore, any pipe al-: 


ready installed from 1 to 2-and 2 
to 5 would have to be removed. . 


The parties differ on whether pipe 
had been installed from manhole ~ 
2 to manhole 5. Appellant’s presi- 
dent, Mr. Porter, testified that the 
pipe had been installed between 


manholes 2 and 5 (Tr. 58). The 


Justice status report of the work | 
indicates that the pipe between 


manholes 2 and 5 was placed from. 


Nov. 2 to Nov. 8 after manhole 2 
had been reset to correct the ele-_ 

vation. Appellant’s letter dated . 
Dec. 11, 1979, claimed $80,143.12 | 
as a result of this change. This 
work was accomplished sometime 


prior to the suspension of work on 


Nov. 9, 1979. & 
~ Appellant’ Ss second sien stems 


from a directive of the’ Govern- 
ment project manager, Mr. Idlett, 


to install two wye fittings in the 


_ pipeline to enable sewage service 


to be provided to two new tempo-— | 


rary buildings.. Appellant claims 


to have interpreted the order to 
include connecting service to the 
buildings, while the Government 


-contends that only the wyes were 
to be inserted in the line for later | 


use. Appellant claimed $10,196.65 _ 
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for this work in a letter dated 
Dec. 11, 1979. Appellant’s brief 
argues that much of the material 
cost of $4,943 shown on exhibit 6 
was for material purchased for 
this change and left at the site. 
The buildings were not connected 


by appellant, but the wyes were - 


installed sometime between. the 


directive on Oct. 22 and Nov. 9, 


1979. Appellant’s invoice 6 dated 


Apr. 16, 1980, shows $1,019. 67 7 
completed on this task. 
Appellant’s third claim for 


tying in the lift station resulted 
from a directive from Mr. Idlett 
on Oct. 24 or Oct. 30,.1979, and 
~ appellant claimed $11,311.83 for 
this task in the letter of Dec. 11, 
“1979: The work of making the 
connection and laying 18 feet of 
added pipe was accomplished by 
Nov. 9, 1979. Appellant claims the 
coupling required for the tie-in 
cost. $250, and the Government 
claims the cost to be $50, noting 
that no evidence of the actual cost 
was presented. 


In the final decision of the con-- 


tracting officer dated Mar. 28, 
1980, claims 1, 2, and 3 were 
treated together because the work 
was accomplished during the 
same time period from. Oct.. 22, 
1979 to Nov. 9, 1979. The certified 
_ payroll records were used as the 
basis for determining the labor 
costs of the claims, and inasmuch 


as appellant claimed that only 


changes work was accomplished 


during the period, all labor 
charges. for the period were al- 
lowed. Adding $50 material 


charges plus overhead and profit, 
a total of $2,805.77 was allowed. © 
+ Claims 4 and 5 concern the de- 


letion of work between manholes 


7 and 8 and the relocation of man- 
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holes 10 and 11. In his final deci- - 


sion, the contracting officer deter- 


mined that the deletion of work . 
‘between manholes 7 and 8 war- 


ranted a price reduction of $2,402. 
This amount was deducted from 
the allowance for claims 1, 2, and 
3, and a total increase in price of 
$403.77 was included in- modifica- 
tion 6, a unilateral amendment to — 
the contract. Appellant’s letter of 
Dec. 11, 1979, offered a reduction 
of $764.61 for the deletion of work 

between manholes 7 and 8, and 
the posthearing brief argues that © 


appellant agreed to trade the dele- | 


tion of work in claim 4 for the 
work in claim 5. It is noted that 


_the work required by claim 5, 2.e., 


the relocation of manholes 10 and 
11, was the subject of an agree- 
ment included in modification 7, a 
bilateral amendment increasing 
the contract price $2,200 for this 
and other work. Appellant. con- 
tends that the credit claimed for 
claim 4 was excessive because the 
Government failed to consider the 
labor expended in unloading the 
pipe and moving it about the site 
in response to several directives 
(Tr. 114-18). Appellant also argues 
that the payment made for claim 
5 was inadequate because it failed 
to pay for exploratory work and | 
hand digging to locate high volt- 
age lines in the area. 

Appellant’s claim 6 concerns 
the benchmark problem. Appel- 


‘lant argues that it reasonably con- 


cluded from the elevations on the ~ 
drawings’ and its investigations 
that. the benchmark elevation was 
6.74, rather than 5.96 as directed — 
by the Government on Oct. 30, 


1979. The failure to include the 


benchmark on: the drawings is al- — 
leged to. be a design defect. which 


ay ‘Pleting the work. 
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necessitated that much of the in- 
be redone 


stalled work had to 
after rejection by the Govern- 


~ ment. In a final decision dated’ 
~ June 15, 1980, the contracting: of- 


ficer assumed 50 percent of the re- 
sponsibility for the required 


rework and allowed $9,982 plus 
$297.26 interest on the costs com-_ 


puted for reinstalling the pipe 
- from manholes 1 to 2.and.2 to 5. 
The Government contends this ap- 
proach is equitable in that it rec- 
ognizes that the 


' ceptable for. failure to maintain 
the proper slope. - 

_ Appellant’s claim 7 for delay of 

_ the work occasioned by acts of the 


Government was denied by the 


Appellant 
- numerous 
Govern- 


contracting. officer. 
argues that the 
changes made by the 
ment, the lack of timely inspec- 


: tions by. Justice, the lack of timely 
- payment by the Government, and. 


~ the lack of clarity in directives re- 


sulted in inefficiency, delay, and 


‘greatly increased the cost in com- 


| Findings and os ba 


Appellant’s difficulties on this 


contract commenced with the fact 
that there was no benchmark ele- . 
~ vation’ shown on the drawings. 
~ Mr. Porter recognized this fact at — 


the preconstruction conference 


~ and despite assurances that Jus- 


tice would determine the correct 


benchmark, the work was started | 


using a benchmark that. turned 


out to be incorrect. The incorrect 


| Government. 

failed to show the benchmark on 
the drawings, but that appellant’s | 
initial work in laying the pipe 
from manholes 1 to o was unac- 


“benchmark was determined by ap- | 
pellant by extrapolating from. the © 


elevations shown on the drawings, 


from consultations with surveyors | 


not connected with the Govern- 
ment, and from another contract 


appellant had to do work on .- 


Sabine Island. The work that had 
to be redone after the correct 
benchmark elevation was pro-— 
vided to appellant, was accom- 
plished during the period between 
Dec. 12, 1979, and Jan. 8, 1980, .. 
under the supervision of appel- 


lant’s project manager, Mr. Lock- 


faw. Nonetheless, appellant contin- 


ued to insist that the benchmark | 
provided was incorrect as evi- 


denced -by its letter of Feb. 6, — 
1980, indicating that the piping | 
would not match up with the 


building’ outlets or would lay on 


top of the ground. The. Govern- 


ment rejected this complaint, in- 


sisted that the work be completed 
with the existing plans, and on — 


threat. of termination for default, 


the work was finally completed. 


_ The testimony of Government wit- 


nesses and the statement in the 
posthearing brief that the plans 
were never changed, and that the . 


- system finally installed according 


to those plans. properly func-_ 
tioned, is not controverted by ap- 
pellant. -.t _ 
Appellant’s testimony snows : 
conclusively that he was aware 


that.no benchmark elevation was) 
shown on the drawings before — 
work was started. Instead of in- 
sisting that the Government pro- 
-vide the 


‘benchmark, appellant 
proceeded to determine from 
other sources a different bench-— 


aere elevation ve was used to 
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install ihe sewage system. With 


knowledge that the drawings 


lacked an essential item of infor- | 
mation, appellant had a duty to. 
inquire of the Government for a_ 
determination of the missing in- 


formation. Failing to ascertain 


the proper benchmark elevation . 
. from the Government, appellant 


commenced work assuming the 
risk that the benchmark datum 


point he used was correct. Regard- 


less of the fact that the Govern- 
ment found that much of the 
work installed using the wrong 
benchmark elevation was not ac- 
ceptable for other reasons, the in- 
stalled work could properly have 
been rejected because it was in- 
stalled at the wrong elevation. 
The contracting officer made a de- 
cision to accept a portion of the 
responsibility for the cost and 
delay necessitated by. reinstalling 
the work because the correct 


benchmark elevation was not pro- 


vided to appellant until Oct. 30, 
1979. We will not disturb that de- 
cision. 


Claims 1, 2, anid 3. were for 


work performed during the period 
from Oct. 22 to Nov. 9, 1979, prior 
to the time that the system had to 
be reconstructed using the proper 
benchmark. The contracting offi- 
cer computed the cost of appel- 
lant’s entire work force during 


this short period and agreed to: 


‘assign the entire cost to the 


changes required by the Govern-. 


ment. Claim 5 for the relocation 
of manholes 10 and 11 was the 
~ subject of a bilateral agreement 
evidenced by modification 7. Ap- 


pellant offers no basis for setting: - 
aside this agreement, which must 


be deemed an accord and satisfac- 


tion. Claim 4 concerns the credit 
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for deletion of manhole 8 and the 
piping from manhole 7 to 8 which © 
was directed by change order 
dated. Oct. 17, 1979.. Therefore, 
apart from the benchmark prob- | 
lem and the general claims listed 
in claim 7, appellant’s claim cen- 
ters on work accomplished or de- 
leted prior to Nov. 9, 1979. 

There is agreement that quan- 
tum is the primary issue in these 
appeals, since entitlement is con- 
ceded by the Government on the. 
directed changes and to the 
extent of a shared responsibility 
for the rework after the correct 


benchmark was provided. Appel- 


lant presented the Government 
with a number of estimates for di-  . 
rected changes to the work. The . 

Government repeatedly requested — 
detailed explanations and justifi- 
cation for the estimated costs. 
Such explanations were not pro- 
vided and the Government finally | 
determined the amounts due ap- 
pellant from the payroll records 
for the time periods during which 
the changes were accomplished. 
An. audit report by the Office of 
the Inspector General dated Oct. 
3, 1980, stated that-*‘the records of 
the firm and its accounting prac- 
tices were ‘revised’ to a point 
where it was not possible to readi- 
ly identify actual costs incurred” 
under the contract. The report 
showed. appellant’s claim totaling | 
$1,423,768, excluding the original 

contract amount plus one modifi- 
cation and found $5,678 in accept- 
ed costs. The report states that: 
the job . cost ledger. showed 


. $119, 752 in labor costs recorded as — 


incurred under the claims portion 


Of the contract. 


At the hearing, Mr. Porter tes: 
tifed that the work being. done on | 
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the base contract was ebaveed to 
account 928 and that the change 
order work was charged to ac- 
count 928-X (Tr. 94). Later, he 
testified as follows (Tr. 142): : 


Q. All right. Do you recall what the total 


of labor is shown on the Government pay-. 


roll on this project? 

A. Yes, sir, it’s $16,069.69. All right. 
That’s direct payroll for both 928 and 928- 
ae : on 
Q. Now, does that represent all the costs 
that you’ve experienced on this project re- 
lated to labor? 

A. No, sir, that’s only a small fraction of 
the total costs.. 


Mr. Porter testified that expendi- 


tures attributable to the individu- 


al claims 1, 2, and 3 or the com- 


_ bined = claims could: not be deter- 


mined precisely (Tr. 175). 


Appellant’s exhibit 6 is a. cost 
breakdown purporting to show 


the cost: of the work. involved in 
_ claims 1 through 6° (Tr. 175-76). 


The exhibit. shows $13,488 for 


928-X labor on Government pay- 
rolls and $14,055 in labor ineffi- 


~ ciency allocable to this project as” 


shown by daily time cards. Mr. 
- Porter testified extensively con- 
cerning the method he used to al- 
locate labor to 928-X or to labor 


inefficiency. (Tr. 157-203). In the. 


process of this allocation, $13,488 
was assigned to account 928-X 
from the Government. payrolls, 
leaving 62,581.69 ($16,069.69 


Iminus $13,488) to be charged to. 


the basic contract work (Tr. 198- 

99), 

Mr. Fulton, a staff accountant 
for a certified public accountant 

firm, testified concerning account- 

ancy services performed for appel- 

lant in 1979 and 1980 (Tr. 389-76). 


Mr. Fulton testified that the net 


~ Income of appellant for book pur- 


865). Mr. 


epses for 1079 was ebaut $144, 000, 


including a profit reported on ac- 


count 928 and 928-X of: $87,199 
(Tr. 863). He further testified that 
in May of 1980 the job cost ledg- 
ers for job 928 showed a transfer 
of $9,494 from 928 to 928-X (Tr. 
Fulton confirmed that 
his workpapers showed that labor 
costs on 928-X for 1979 were 
$1,570.84 while the job cost led- 
gers showed $22,725 and assumed 
this was due to incorrect posting 
(Govt Exh. B). The labor ‘shown 
for account 928 for. 1979 by Mr, | 
Fulton was $5,185.32. 

Mr. Porter’s ese rien of the 
sewer project. portrays. frequent 
and confusing directives requiring 
repeated changes in the work at 
costs greatly exceeding the basic 


‘contract work. He testified that | 
“there must be over 100 directives 


from all these government offi- | 
cials, and basically involved revis- 
ing locations of manholes” (Tr. 


149). The record shows that claims 
‘1 through 6 arose in 1979, that 
the required changes were per- 
formed in 1979, and that the labor 
costs for the changes recorded by 


an accountant employed by. appel- 
lant were insignificant compared 
with the costs later seen to be re- 
corded in the job cost ledgers. The 
actual labor costs for the basic 
contract work and the changes 
work are impossible to determine 
fromthe record presented. The 
transfers of labor from the con- 
tract work to the changes account 


and the reporting of a booked _— 


profit on the two accounts greater 
than the original contract value 


mandate that. the records of ap- 
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determination of actual costs. 


Appellant has not attempted to 
_ show specific costs incurred for 
any of the changes claimed to 
have cost more than the amount 
allowed by the Government. In- 


stead, appellant has attempted to 
show that his total costs greatly _ 
exceeded the basic contract price. | 


Not only are the cost records seen 


to be unreliable, but also in order. 


to attribute responsibility to the 
Government, appellant has relied 


only on general allegations of fail- 


ures to timely inspect, failures to 
timely pay, and the issuance of 
over a hundred directives by Gov- 
ernment representatives. Appel- 
lant’s plumbing department head, 


Mr. Smith, who supervised the job > 


remembers only one _ occasion 


when Justice. failed. to timely in-— 
spect (Tr. 412-13). The delays in. 


payment of appellant’s invoices 


were caused by appellant’s actions | 


to invoice for amounts claimed for 
changes work that had not been 
included in contract meodifica- 
tions. Appellant has not provided 
specific corroborated instances of 
Government directives that inter- 


fered with or increased the cost of. 


the work other than the directives 
that are une pene, of claims 1 
through 6. 


We find that osu: ass 


failed to prove that the amounts 


allowed by the Government were 


inadequate to pay for the directed 
_ changes or that the Government 

_ caused compensable delays in the 
progress of the work. Therefore, 
_ the appeals are denied. 


- RUSSELL C. Lyncy 
~ Administrative Judge 
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T cONCUR: 


G. HERBERT Packwoop | 
Administrative Judge — 


_ TIMOTHY LUKE 
6 ANCAB 340 | | 
| Decided February 16, 1982 7 


oneal from the Decision of the 7 


Alaska State Office, Bureau of 
Land ere F-14852-A 


| and F~14852~B. 


| Dismissed with order a ex-. 


clude certain lands from convey- 
ance pending possible reinstate- 
ment and adjudication of allot- 
ment application. 


1. Alaska Native Claims Settle- 
Alaska: Native Claims 
Appeal Board: a Jurisdic- 
tion 

The Board is ; without Tecan to adju- 


dicate the validity of a Native allotment. 


2. Alaska Native Claims Settle- 
ment Act: Conveyances: Valid 


Existing eo Third- Party In- 


terests 


The Board will order the exclusion of a 


disputed Native allotment from the con- 
veyance of lands pursuant to the Alaska 
Native Claims Settlement Act pending ad- | 


_judication of the disputed allotment. 


APPEARANCES: Daniel L. Cal- 
-lahan, 
‘ices 

Francis Neville, Esq., Office of 


-Esq., Alaska Legal Serv- 
Corp., for appellant; M. 


the Regional Solicitor, for the 
Bureau of Land Management. 


OPINION BY ALASKA NATI VE ue 
CLAIMS APPEAL BOARD > 


Summary of Appeal 
The appellant asks the Board to 


_ recognize, as a valid property in- — 
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terest, a Native Slioeaent applica- 
tion which was terminated by the 


Bureau of Land Management in- 
1967 for failure to submit proof of. 
The land in dispute™ 


occupancy. 
has been: segregated: so that con- 
veyance of the balance of land in 
the selection, unaffected by this 


_ appeal, would not be delayed. The. 


lations in 43 CFR Part 2650 and 
43 CFR Part 4, Subpart J, hereby 
makes. the following findings, con- 
clusions and decision dismissing 


the appeal of Timothy Luke from -— | 
the above-designated decision of 


the Bureau of Land mes ack 


Procedural Background 


appellant also asks that the af- © 


fected land, now segregated, be 


excluded from the conveyance 


pending adjudication of the allot- 


ment. The appellant is seeking re- 
instatement of the. application 
through review by the Assistant 
Secretary, Land. and Water. Re- 


- sources. | - 
The peauieet that hie Hosea rec-. 
ognize:a valid property. interest. of 


the appellant in the disputed 
lands is untimely and not within 
the jurisdiction of the Board. As 


to the request for exclusion, inso- 
far as the disputed lands were - 


segregated — in 1980, conveyance 


may already have been . made, : 


with the segregated lands. ex- 


cluded pending adjudication. If. 
conveyance has not been made, 
the Board: orders that the disput-— 
ed lands be excluded from convey- __ 
ance pending resolution of the al- 
lotment dispute. This disposes of 


_all issues within the power of this 
Board to resolve, and. the Board 
7 dismisses the appeal. 


"Jurisdiction | 


‘The ‘Maska ‘Native: | 
_ tion of authority in the Alaska 
_ Native Claims Settlement Act, 35 
_ Stat. 688, as amended, 43 -U.S.C. 
-§§ 1601-1628 (1976 and Supp. I 


1977), and the implementing regu- 


7 | Claims | 
Appeal Board, pursuant to delega- 


On Dec. 28, 1979, the Alaska 
State Office of the Bureau of Land ~ 
Management (BLM) issued its. 


above-designated | decision approv-- 


ing the conveyance, pursuant to 


the Alaska Native Claims Settle- 


ment Act (ANCSA), of lands in | 


~ the vicinity of Dot Lake. © 


On Feb. 1, 1980, appellant. ap- 
pealed the above- designated deci- 
sion of the BLM on the grounds. 
that it failed to exclude lands sub- 


ject to a Native allotment for 
which appellant had applied ae 


to Dec. 18, 1971. 
On Mar. 5, 1980, in response to 
the - Board’s - “request, appellant 


identified the lands in: dispute in 


this appeal as “Allotment Appli-— 


cation F-027271 USS: 4292 T23N, 
R6E, CRM.” | 


The Board, on Mae 94, 1980, di- 


rected the appellant | to.. ‘show . 
. Cause why the. appeal should. not. 


be certified to the Interior Board 
of Land Appeals (IBLA) pursuant 


to 48 CFR.4. -201(c) as. a matter re-. 


lating to the validity of a Native 


allotment application which was _ 
properly. within the jurisdiction of |. 
IBLA and not of this Board. In. 


the same order, the Board direct-. 
ed BLM to provide a more precise 
description of the land in dispute, 


if possible, for Burpee of segrega- ; 


tion. 
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On Apr. 8, 1980, responding to 
the Board’s order requesting that 
BLM furnish a description of the 
disputed land, the BLM reported 
that U.S. Survey 4292 was-an ac- 


curate description of land applied. 
for as a Native allotment Py the 


appellant. 


BLM stated that they bad 


issued a decision on Mar. 21, 1967, 
terminating the appellant’s allot- - 


ment application F-027271 and 
closing the case file; 
appeal was taken from this deci- 
sion; and that BLM had subse- 
quently, in 1979, refused a request 
by the Tanana Chiefs Conference, 
Inc., to reopen this application. 
Taking the position that since the 


case file was properly closed in — 


1967, the appellant cannot now 
claim.a property interest based on 
the allotment application and 
therefore lacks standing to appeal 
pursuant to 43 CFR 4.902, BLM 
moved the Board to dismiss the 
appeal. 


“On Apr. 10, 1980, the Board 46. 


ceived appellants Statement of 


Jurisdiction, Interest Affected and. 


Reasons. Appellant therein. de- 
clared that “the issue is whether 
-appellant’s interest in the allot- 


ment land applied for is protected ~ 
under the Native Claims <Act,”.- 

and asked the Board “only to rec-. 
ognize the valid property interest. 
of appellant to the land in dispute 


in this appeal and to. segregate it 
pending adjudication of. the allot- 
ments.” 

The — apoclant ‘also: confi 


that his allotment file was. closed. 


for failure to submit evidence of 
use. and occupancy. 


sort, that policy was under 
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He alleged 
that, while BLM’s present policy 
was not to reinstate cases of this. 
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review, and that disputed allot- 
ments should .be excluded from. 
conveyances until their status. - is 
clear. | 

On Apr. 18, 1980, in eeordances 


with appellant’s description of 
lands in dispute in this appeal, 


the Board segregated U.S. Survey 
4292, T. 23 -N., R. 6 E., C.R.M., 
from the ‘remainder of. the lands 
approved for conveyance in the 
above-designated decision of the 
BLM. — 

“On Apr. 28, “1980, ihe Board 
issued an Order to Show Cause 


which noted: 


The case file aniewiad that fie appellant _. 


applied for his Native allotment in 1960, 
amending the application in 1965 to in- . 


clude additional acreage. The appellant 
was notified, apparently by regular mail, 
in 1961 and again in 1966, that he must 
submit proof of use and occupancy of the 
land applied for by January 16, 1967, and — 


that if such proof was not filed, his appli- 
-cation would terminate and his file would: 
. be closed, without prejudice to filing a new 


application after that time. The appellant — 
did not file. proof of use and occupancy, 
and on March 20, 1967, by Decision F- 
027271, his application was terminated 
and his file closed for failure to submit 
proof. The appellant did not appeal that 
decision. There is no indication that he 


- filed a new application for the allotment 
now claimed. 


Sie ot a ca eae ee 


‘The Board. is seine” to grant BLM’s 
motion to dismiss this appeal because the 


appellant does not appear to have a pend- 


ing Native allotment application subject to 
adjudication, and therefore, there appears 
to be no basis for excluding the. lands in 
question from the conveyance to Dot Lake 
Native Corporation. However, the Board 
recognizes that BLM’s policy on. Native al- 
lotment application is currently undergo- 
ing revision, and that the issue of whether 
or not the appellant received proper notice 


of various matters critical to his applica- 
tion has apparently not been resolved. Ac- 
cordingly, the Board concludes that dis- 
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 missal of. the appeal at this aie: would be 

premature without further briefing. 7 
The Board ordered the appel- 

lant to show cause why the appeal 


should not be dismissed,-and to © 


advise the Board in. what manner 
adjudication of the appellant’s al- 


lotment application was being. 


sought. BLM was. directed to 
advise the Board as to whether 
- any administrative procedures re- 
- mained open to the appellant for 
administrative adjudication, of his 
claim. | 


-BLM’s. cena on May 28, , 


. 1980, stated: 


In its recent review of alicuucat issues, 
the BLM State Office decided that allot- 
ment applications, including the appel- 
lant’s, which were. closed for failure to 
submit evidence of: use and occupancy 
within the required period, could not be 
reinstated. As noted by the appellant, this 


decision was made over the objections of | 


the Bureau of Indian Affairs and the 


Alaska Legal Services Corporation. Be-- 


cause of the disagreement concerning this 
and other allotment issues, Departmental 
— officials in Washington, D.C. have been. re- 
quested to review the decision of the BLM 
State Office. 


In its” response to the BW. 


cause order, the appellant also 


stated that the BLM policy on. 


failure to timely file evidence of 
use and occupancy, as grounds for 


closure of an allotment applica- 


tion, was being reviewed. Appel- 
lant alleged that the decision on 
this policy would be made in the 


office of the Assistant Secretary . 


for Land and Water Resources, 
and that this decision essentially 


~ constituted “adjudication” on the 


policy level by the Department. 
The appellant moved for the sus- 
pension of further proceedings in 
this appeal pending a Depart- 
mental decision on the reinstate- 
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. Giant Lae cases in ‘which sidenes 


of use and occupancy was not | 


filed timely, in order adequately 
to protect the interest of the ap- 


pellant. — _ 
The Board, on June ae. 1980, oa 


granted this request in a: ‘suspen- i. 
sion order stating: | 3 | 


Both the. appellant and BLM have ad- 


_ vised the Board that BLM’s refusal to rein- 
_ state the appellant’s allotment. application 


is being reviewed by the Assistant Secre- 
tary of the Interior for Land. and Water 
Resources, and that BLM’s policy’on rein- . 
statement. may enAnee as a result of this 
review. | 

Therefore, at. the ‘equieat of tier appel- 
lant, action on this appeal is hereby sus- 


pended pending such review and decision 


on reinstatement policy. 


The suspension has eenjainied in 


effect to this date and the. Board 


has not been advised of any. 
change in policy resulting from | 


ne erect: review. 


Deion. 


Appellant has appealed the 
above-designated decision of the 
BLM to convey lands to Dot Lake 
Native Corporation (Dot Lake) in 


order to protect his claimed rights - 


in his allotment application. Ap- 
pellant asked the Board “only to 
recognize the valid property inter- 
est of appellant to the land in dis- — 


pute in this appeal and to segre- 


gate it pending adjudication of the 
allotments.” Statement of Juris- . 
diction, Interest Affected and Rea- 
sons at l. 

The jurisdiction of this Board is 


set forth i in 48 CFR 4. 1(b)(5): 


Alaska Native Claims Appeal Board. 
The Board considers and decides finally 
for the Department appeals to the head of 
the Department from findings of fact or © 


‘decisions rendered by Departmental offi-_ 
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cials in matters relating to land selection 


- arising under the Alaska Native Claims _. 


Settlement Act. 
Sec, 18(a) of ANCSA provides: 


No Native covered by the provisions of ; 
this Act, and no descendant of his, may . 
‘hereafter avail himself of an allotment — 


under the provisions of the Act of Febru- 


ary 8, 1887 (24 Stat. 389), as amended and . 
supplemented, or the Act of June 25, 1910 : 


(86 Stat. 863). Further, the Act of May 17, 
1906 (84 Stat. 197), as amended, ig hereby 


repealed. Notwithstanding the foregoing © 
provisions of this section, any application . 


for an allotment that is pending before the 
_ Department of the Interior on the date of 
enactment. of this Act may, at the option 
of the Native applicant, be approved and a 
patent issued in accordance with said 1887, 
1910, or 1906 Act, as the case may be, in 
which event the Native shall not be eligi- 
ble for a patent under subsection 14(h)(5) 
of this Act. 

The Board notes nat thee has 
been a Department decision clos- 
ing the appellant’ s allotment ap- 
plication. The issue now raised by 
the appellant is whether the ap- 
plication must be reinstated and 
further adjudicated. 

[1] Native allotments are issued 
pursuant to statutes other than 
ANCSA. While the option of the 
allotment applicant to proceed to 
patent is preserved by § 18(a) of 
ANCSA, decisions approving or 
denying applications for Native 
allotments are not “matters relat- 
ing to land selection arising 
under” ANCSA. Thus, if the ap- 
pellant’s terminated . application 
_ had been reinstated and there had 

been a Departmental decision as 
to its validity, the Board would 
not have jurisdiction to review it. 
This Board is without jurisdiction 


to adjudicate the validity of an al- 


lotment, and cannot determine 


the existence of a valid property 


‘interest in land based upon a dis- 


_ puted allotment application. If the 
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appellant is successful in having 
his application reinstated, the 


~ BLM will determine whether ap-- 


pellant’ has a valid property inter- 


est in the affected: land. Any 


appeal from that determination 
would be to the Interior Board of — 


Land Appeals, and not. to ‘this 


Board. 

At appellant’s aus dhe 
Board has segregated the disputed 
land © pending resolution of this 
appeal. See | 

It is the policy of the Board to | 
segregate lands affected by an 
appeal from the remainder of the © 
lands proposed for conveyance in 
the decision appealed, so that con- 


-veyance of the unaffected lands is 


not delayed pending decision of 


the appeal. The segregated lands 


remain within the jurisdiction of 
the Board until the appeal before 


the Board is dismissed. 


In the instant appeal, the appel- 
lant is attempting to establish the 
existence of a valid property. in- 
terest in the disputed lands and to 
protect his interest by staying 
their conveyance under ANCSA 
pending reinstatement of his ap- 
plication. The Board can stay the 
conveyance pending resolution of 
the allotment dispute but, as 
shown above, cannot adjudicate 
the validity. of the appellant’s al- 
lotment, and is without jurisdic- 
tion to review a Departmental ad- 
judication of the allotment. In 
these circumstances, there is no 
need for this Board to retain juris- 
diction over lands which have 
been segregated from lands. unaf- 
fected by the appeal. 

[2] An order of this Board re- 
quiring the exclusion of the al- 
leged allotment from the convey- 
ance pursuant to ANCSA pending 
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adjudication of the allotment will 


protect. the appellant’s interests 
_ vis-a-vis Dot Lake regardless of 
. the continuation of this appeal. 
- Moreover, following issuance of 


the order, this Board would be a 
mere - intermediary pot. further 
concerned with the appellant’s 
rights. Therefore, the Board will 
order exclusion of the disputed 
Native allotment from the convey- 


-.ance of lands pursuant to ANCSA 


pending adjudication of the dis- 
. puted allotment, and will dismiss 
the appeal. 


7 Order 


The Bureau of Land. Manage- 
ment is hereby Ordered: to ex- 
clude U.S. Survey 4292, T. 28 N., 
R. 6.E., C.R.M., from conveyance 
pursuant to the Alaska Native 
Claims Settlement Act pending 
Departmental determination of 


whether appellant’s terminated 


allotment application will be rein- 


stated and, if so, pending adjudi- 


cation of said application. 


Further, the Board hereby dis- 
above-designated 


misses. 
appeal. 

This represents a unanimous 
decision of the Board. » 


the : 


~~ Jupira M. BRADY 
Administrative Judge 


_ABIGAIL F. DUNNING | 
_ Administrative Judge 


 JosepH A. BaLDWIN: 
Administrative Judge 


ROLAND REDFIELD v.ACTING — 
DEPUTY ASSISTANT _ 
SECRETARY—INDIAN | 

AFFAIRS (OPERATIONS) | 


9 IBIA 174. 


Decided 1 February 1 8 a 989 


Appeal from decision of the — 
Acting Deputy Assistant Secre-— 
tary—Indian Affairs (Operations) 
granting fee patent title to cer- 
tain Indian trust lands on the. 
Crow Reservation in Montana. » 


| Appeal dismissed. 


1. Bureau of Indian Affairs: Ad- 
ministrative Appeals: Generally— 
Rules of Practice: Appeals: 
Standing to Appeal 

An appellant has standing to appeal a de- 
cision of.a Bureau of Indian Affairs official 
granting fee patent title to Indian trust 
land only if it can be shown that the deci- 
sion adversely affects his or her enjoyment — 
of a legally protected interest. 


APPEARANCES: Brenda C. Des- 
mond, Esq., and D. Michael 


.Eakin, Esq., Hardin, Montana, 


for appellant Roland Redfield; 


Kenneth L. © Payton, Acting 
Deputy Assistant Secretary— 
Indian Affairs (Operations), | 


Washington, D.C., and John W.. 
Fritz, Deputy Assistant Secre- 
tary—Indian Affairs (Oper- 
ations), Washington, D.C., for the 


7 Bureau of Indian Affairs; Doug- 
las Y. Freeman, Esq., Hardin, 
~ Montana, 


for Oliver Redfield. 
Counsel to the Board: sacha A. 
ryan | 


 . OPINION BY 
ADMINISTRATIVE JUDGE 
_ ARNESS 


IN TERI OR BOARD OF INDIAN 
| APPEALS 


This appeal arises from the de- 
cision of the Acting Deputy As- 
sistant Secretary—Indian Affairs 
(Operations). (appellee) to grant 
fee patent title to certain Indian 


_ trust lands on the Crow Reserva- © 


tion in Montana to Oliver Red- 
field. Roland Redfield, appellant 
here, is the brother of Oliver Red- 
field. 

On Sept. 30, 1981, appellee filed 
a motion to dismiss this case on 
the grounds that appellant has no 
standing to bring the appeal and 
that the Board lacks jurisdiction 
to consider the case. A similar 
motion was filed by counsel for 
Oliver Redfield on Oct. 18, 1981. 
Appellant timely responded to 
both motions on Oct. 21, 1981. For 
the reasons discussed below, the 
Board grants the motions to dis- 
miss this appeal because of appel- 
lant’s failure to show standing. 

Standing to appeal to the Board 
of Indian Appeals from adminis- 
trative actions of officials of the 
Bureau of Indian Affairs is gov- 
erned by sec. 4.331 of the Board’s 
regulations, 46 FR 73837 (Jan. 23, 
1981), which states in pertinent 
part: 

Any interested party affected by a final 
administrative action or decision of an offi- 


cial of the Bureau of Indian Affairs issued 
under regulations in Title 25 of the Code 


of Federal Regulations in a case involving . 


a determination, finding, or order protest- 

ed asa violation of a right or privilege of 

the appellant may appeal to the Board of 
Indian Appeals. 


[1] Appellant seco that in 


order to have standing under this 
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section he must show only that he 
is an “interested party” as defined — 


in 25 CFR 2.1 and must merely 


show that the decision will ad- 


versely affect him. This argument 
overlooks the requirement in sec. 


4.331 that any adverse effect be in — 


“violation of a right or privilege — 


of. the appellant.” In order to have 
appellant must show 
that the decision adversely affects 
his enjoyment of some legally pro- _ 
tected interest. 25 CFR 2.1 (f) and | 

(g). - | 
Appellant: first argues that he 

has standing because as the 
guardian of his mother, Alice Red- 
field, he has instituted an action 
in the Crow Tribal Court to pro- 
tect her interests in the land to — 
which Oliver was granted a fee 
patent. The record indicates that 
the property at issue was original- 
ly purchased by Oliver’s father, 
Perry Redfield, a non-Indian. In 
order to enjoy the advantages. of 
holding this land in trust, the 
title was put jointly in the names. 
of Alice and Oliver, the oldest son. 
These land purchases were large- 
ly financed through mortgages 
from the Farmers Home Adminis- 
Federal Land 
Bank. As a result of a partition, 
Oliver received 1,918.34 acres and . 
assumed all of an outstanding 
mortgage to the Federal Land 
Bank. Alice received approximate- 
ly 799 acres, mortgage-free. Appel- 
lant states that the complaint 
filed with the tribal court alleges 


that this partition was obtained 


through fraud or misrepresenta- 
tion. ; 

For purposes of this. decision, | 
the Board assumes that appellant 
was properly appointed Alice’s 
guardian and that he has the 
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right. £6 ee legal actions on her 
behalf. Appellant’s. 


properly holds beneficial title to 
all of the trust land for which he 
has been determined to be eligible 
to receive fee title. | 

The sale, exchange, partition, or 
other conveyance of Indian trust 
lands is governed by Federal, not 
tribal, law. Specifically, any con- 
veyance must be approved by the 
Secretary of the Interior in ac- 
cordance with the provisions of 25 


_. CFR Part 121. Any decision of the 


Crow Tribal Court as to the own- 
ership of this trust land is void; 


BIA ‘is not required to give effect. 


to any decision that might be ren- 
~ dered by the tribal court. 

_. Even though appellant may 
have had standing at one time as 


- the guardian of his mother to 
challenge the Department’s parti-— 


tion of the mutual trust holdings 
of Oliver and his mother, that 


does not mean that he has stand-_ 
Ing now to question the issuance 


of a fee patent on those lands to 


which Oliver properly: holds bene-- 


ficial title 
Appellant further argues that, 
as a recorded leaseholder on one 


of the allotments at issue, he has 


standing to challenge the issuance 
of the fee patent as a competitor 
under Hardin v. Kentucky Utili- 
ties Co., 890 U.S. 1 (1968), and as a 


lessee of real property under 
Barlow v. Collins, 397 U.S. 159. 


- (1970). In Hardin, the Supreme 


1 See Hamlin v. Portland Area Director, 9 IBIA 16 
(1981). Regulations of the Department which provide for 
finality in administrative proceedings cannot be avoided 
merely by initiating successive proceedings to prevent de- 
- cisions of the Department from execution. The record ‘in- 


dicates that partition of the lands to which. fee Paeny. is 


now sought occurred some time ago. 


| argument. 
raises doubts as to whether: Oliver 


areas. 


Court held that a private utility 
company competing for customers 
with the Tennessee Valley Au- 


thority (TVA) was a member of 


the class sought to be protected by 
a 1959 amendment to the TVA 


Act of 1988 that prohibited TVA. 


from expanding its sales into new © 
Thus, the company had — 
standing to challenge an alleged 
expansion. Likewise, in Barlow 


the Court found that tenant farm- — 


ers were a protected group under 
the Food and Agriculture Act of 
1965 and, therefore, had standing 
to challenge a change in Depart- © 


ment of Agriculture regulations 
‘that would be. detrimental to as 
them while benefiting other land 
owners. Appellant here seeks to 


place himself in a protected class 
by arguing that sec. 2 of the Crow 
Allotment Act, 41 Stat. 751, 752 - 
(1920), protects competition for 
land on the Crow Reservation by 


limiting the amount of land that 


can. be conveyed to any one 
person. : 


Again assuming without decid. 7 


ing that the facts and the law are 

precisely as stated by appellant, — 
they do not give standing in this” 
case. Appellant does not and 
could not assert that sec. 2 of the 
Crow Allotment Act restricts Oli- 
ver’s right to receive a fee patent 


on his trust lands. At most, appel- 


lant’s argument is that the Act re- 
stricts Oliver’s rights to dispose of 
the property. These restrictions 


- would exist, however, whether or 


not. Oliver had fee patent title. 


‘Should. Oliver seek to convey this 


land in a manner prohibited by 
law, appellant might have stand- 
ing to challenge that transaction. 


70 


The possibility, however, that 
Oliver might attempt at some 
_ future time to convey his land im- 
properly is insufficient to give ap- 
pellant standing to oppose the is- 
suance of a fee patent. 

Appellant next cites In re Bull- 


- tail, 1 Tribal Court Reporter A-42 


(1978), a decision of the Crow 
Tribal Court, for the proposition 
that the Crow Tribe recognizes 


the rights of family members to. 


bring suit over an issue of family 
interest. Appellant asserts that 
the Board should recognize these 


rights created by tribal law under 


the doctrine of Erie R.R. Co. v. 
Tompkins, 304 U.S. 64 (1938). 
In re Bulitail dealt with the ju- 


risdiction of the tribal court in a 


child custody case. The court 
- found that it had jurisdiction to 
decide custody under sec. 10-130 
- of Title 10 of the Crow Tribal 
~ Code, sec. 101(a) of the Indian 

Child. Welfare Act, and the in rem 
nature of child custody proceed- 
ings. Standing was not at issue in 


this case, and it cannot be cited-as . 


establishing a general right of a 
person to bring suit in a tribal 
court, or any other judicial forum, 
against a family member in order 
to settle family disputes. 
- Appellant further argues that 
he has. standing as a_ tribal 
member to challenge the issuance 
of this fee patent. There appear to 
be two aspects to this argument. 
First, appellant again assumes 
how Oliver will dispose of the 
property if he has fee patent title. 
Based on that assumption, appel- 
lant states.that the value of land 
he owns will be depreciated by 
this transaction. He then asserts 
that sec. 2 of the Crow Allotment 
Act. was intended to prevent such 
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depreciation of value. As previous- _ 
ly discussed, the possibility | that 
Oliver might make an improper 
conveyance of the property does 
not give appellant standing to - 
challenge the issuance of a fee 
patent to that property. __ a 
Second, appellant cites 25 CFR. 
121.2 as Departmental recognition 
that other tribal members may be | 
adversely affected by the issuance © 
of a fee patent. He argues that as 
a member of the Crow Tribe, he 
has an interest in protecting the | 


tribe’s land base and, therefore, 


has standing to oppose the issu- 
ance of a. fee patent. The Depart- — 
ment does recognize that the — 
granting of a fee patent may have 
impacts on other Indians or the 
tribe. The Department has never 
recognized, however, any right of 
an individual member of a tribe 


to bring an action for the tribe — 
based on a personal assessment of — 


what is or is not in the = inter- 
ests of the tribe.” 

Finally, appellant argues that. 
the Department adopted a less de- | 
manding standing requirement in | 
State of Alaska v. Sarakovikoff, 
50 IBLA 284 (1980). That case, de- 
cided by-the Interior Board of | 
Land Appeals under the Alaska 
Native Claims Settlement Act and > 
48 CFR 4.450-2, held that the ~ 
State of Alaska could protest — 
against the allowance of an allot- 
ment to an Alaska Native even 
though the State had no cogniza- 


2The record in this case reflects that at one time the - 
Crow Tribe raised a challenge to the fee patent request 
of Oliver Redfield. See Notice of Appeal by Crow Tribe 
from decision of Acting Deputy Commissioner of Nov. 24, 
1980, filed Jan. 19, 1981. This appeal was dismissed by 
the Board without prejudice by order dated Mar. .19,. 
1981, upon ascertaining that the Commissioner’s office . 
had elected to reconsider its Nov. 24, 1980, note See 8 
IBIA 258 (1981). 4, 
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| ble citarese in “ne specific land 
being sought. - | 

The. Appeals Boards of the De- 
‘partment of the Interior are-gov- 
erned by different statutes and 
regulations. Although. there are 
many areas in which the laws 
governing the Boards converge 


and it is therefore appropriate for — 


‘one Board to cite decisions of an- 
other Board, there are also many 
areas of difference. In distinction 


to 43 CFR 4.450-2, sec. 4.331, the 
regulation. governing this appeal, 


specifically requires the violation 
of a right-or privilege of the ap- 
pellant. Appellant has not been 
able to show that any right or 
privilege of his will be violated by 


the issuance of a fee patent to 


Oliver. 


Therefore, pursuant to the ae 


thority delegated to the Board of 


Indian Appeals, 483 CFR 4.1, this’ 


appeal of the decision to issue a 
fee patent to Oliver Redfield is 


dismissed for appellant’s failure” 


to show that he has standing.® 
This decision is final for the De- 
partment. 


FRANKLIN D, ARNESS _ 
Administrative Hoe 
WE CONCUR: 


WM. Pup Honiton | 7 
Chief Administrative CE 


7 Jerry MUSKRAT © 


Administrative Judge 


5 Because of this disposition, the Board does not reach 


-appellee’s second ground for dismissal, the Board’s al- . 


leged lack of jurisdiction over this matter. 


| tion. 


GARRETT CONNOVICHNAH, v. 
_ ACTING AREA DIRECTOR, 
ANADARKO AREA OFFICE, 

BUREAU OF INDIAN AFFAIRS | 


9 [BIA 179 


‘Decided February w 9, 1982 


Appeal of a denial. of a request | 


for disbursement of all funds 


held in the appellant’s Individual —__ 
Indian Money account. _ 


Affirmed. 


1. Indians: Fiscal and Financial 
Affairs—Indians: Indian | ee 
Accounts. | - 
Under 25 CFR 104.9 the Haread of Indian 

Affairs can require the holder of an Indi- 
vidual Indian Money account to submit a 
plan for disbursement of funds in the ac- 
count upon a finding that the person, even 
though under no legal disability, needs as- 


sistance in manos ne his or nage financial 
affairs. Si, @ 


2, Bareail of Indian Affairs: Ad- 
ministrative Appeals: Acts of 


-Agents of the United States—In- 


dians: Indian Money Accounts - 


When a plan for disbursement: of funds in 
an Individual Indian Money account has 
been approved, under 25 CFR 104.9 the - 
Bureau of Indian Affairs is obligated to | 
disburse funds in accordance with the pro- 
visions of that plan. The denial of a re- 
quest to release all funds in violation of an 
approved plan is, therefore, neither arbi- 
trary, capricious, nor an abuse of discre- 


3. Constitutional Law: General- 


_ly—Regulations: Generally 


The Boards of Appeals of the Department 
of the- Interior do not have the authority 
to declare duly promulgated Departmental 
regulations invalid or unconstitutional. 
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4, Indians: Fiscal and ‘Financial 
Affairs—Indians: Indian Money | 


Accounts 

An: argument Hddressing the adequacy of 
an existing approved plan under 25 CFR 
- 104.9 is properly raised to the appropriate 
officials of the Bureau of Indian Affairs in 
seeking a coaweee of the SEproves 
plan. 


APPEARANCES: eee E. ‘Black 
Il, Esq., for appellant Garrett 


. Connovichnah. Counsel. to the 


| Board: Kathryn A. Lynn. 


- OPINION BY 
ADMINISTRATION JUDGE 
ARNESS | 


INTERIOR BOARD OF veda 


APPEALS — 


Gane Connovichnah (appel- 


lant) seeks review of a Nov. 17, 


- 1980, decision of the Acting Area | 
Director, Anadarko Area Office, 


Bureau of Indian Affairs (BIA), 
denying his request for disburse- 
ment of the balance of funds in 
his Individual Indian Money (ITM) 
account. This appeal was referred 


_ to the Board of Indian Appeals on 


Apr. 28, 1981, by the Acting 
Deputy Commissioner of Indian 
Affairs pursuant to 25 CFR 
2.19(b). For the reasons discussed 
below, the Board affirms. the 
Acting Area Director’s decision. 


Background 


- Appellant is a legally blind Co- 
~manche Indian who has intermit- 
tently received blind disability as- 
sistance since about 1944. He has 
lived in his house with a sister 
and her family most of his life. 
Appellant owns interests in cer- 
tain trust properties and has an 


IIM account into which, at differ- . 


ent times, funds from grazing and 
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‘oll aaa gas ieade and from the | 


sale of trust lands have been de- 
posited. The administrative record 
reveals that throughout the years 
the welfare division of the Ana- 
darko Area Office has assisted ap- 
pellant in handling the funds in 
his IIM account, primarily be- 


cause appellant appears to be 


very generous with his money and 
has repeatedly paid expenses for 
other family members, sometimes 
borrowing extensively when he 
did not have cash. A letter dated 
July 20, 1955, to appellant from a 
BIA social worker explains that, 
because appellant was receiving 
either state or BIA welfare assist- 
ance, the BIA’s policy was to 


assist him in budgeting the funds | 


in his IIM account in order “‘to 


help [him] * * * to live free of 


any indebtedness, live within his 


own. income and earnings from 
: employment and to have cash to 
satisfy his wants and desires each © 


month when possible.” In accord- | 


ance with this policy, appellant . | 
had worked out budget plans sev- . 


eral times with the BIA. 

In 1978, the BIA agreed to a 
sale of certain of appellant’s trust . 
holdings only after he had submit- 
ted a budget stating how the 
funds would be used. Thus, when 
$71,910 was deposited into his IM 
account after the July 19, 1978, 
land sale, appellant had agreed 
that. $50,000 would be set aside 
and budgeted to him at the rate of 
$350 per month. This monthly 
figure was raised to $400, effective 
Jan. 1, 1980. 

On Sept. 22, 1980, altar receiv- 
ing a request from appellant that 
all funds in his ITM account be re- 
leased to him, the Anadarko 
Agency Superintendent denied 
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7 ‘he feqnest: on the: 2 and that 
appellant had agreed to budgeting 


as a condition of the sale. Appel- 
lant appealed this decision.’ On 
Nov. 17, 1980, the Acting Area Di- 
rector for the Anadarko Area 
Office affirmed the denial. Appel- 
lant’s appeal of this decision, sent 
to the Secretary of the Interior, 
was referred to the Commissioner 


of Indian Affairs. On Apr. 23, . 


1981, the appeal was transferred 
to the Board pursuant to 25 CFR 
2.19(b). Although a briefing time 


was given, appellant did not file. a 


brief in support of his appeal. © 


- Discussion, Findings, and 
Conclusions © 


Re oi 


The regulations governing IIM 


accounts are found in 25 CFR 


; Part 104. Sec. 104.8 states that, 


__ “Telxcept as otherwise provided in 

this part, adults shall have the 
right to withdraw funds from 
their accounts.” Sec. 104.9 sets 


forth certain restrictions on this 


‘right: © 


Funds derived from fe ale of capital 


‘assets which by agreement approved prior 
_ to such sale by the Secretary or his au- 
thorized representative are to be expended 
for specific purposes, * * * shall be dis- 
bursed only in accordance with the agree- 


ments (including any subsequently ap- 


proved modifications thereof) * * *. The 
funds of an adult. whom the Secretary or 


his authorized representative finds to be in . 


need of assistance in managing his affairs, 
even though such adult is not non compos 
mentis or under other legal disability, may 


. be disbursed to the adult, within his best 


‘interest, under approved plans. Such find- 


ing and the basis for such finding shall be . 


recorded and -filed with the records of the 
account. 


As expressed in the 1955 ere on 
budgeting sent to appellant, these 


regulations are intended to: help © 


the individual to live within his or | 
her means as long as possible. Pri- 
marily they are intended to pre- 
vent brief periods of extravagance 
when lease rentals or land sale 
funds are deposited into. the ac- 
count followed by extended peri- 
ods of need for financial assist- 
ance. It is not intended, and the 
Board has no reason to believe 
that it.is ever used, to deprive an 
individual of access to his or her 
money, whether for daily needs or 


unexpected emergencies. 


[1]. Appellant raises four argu- 
ments in his notice of appeal why 


| BIA’s refusal to disburse all of the 


funds in his IIM account should . 
be reversed. One argument is that 
he is mentally and physically 
competent and capable of han- 
dling his own affairs. The BIA 
made a finding, documented in — 
the administrative record, that 
appellant needed assistance in . 
managing his finances because he © 
allowed family members to 
impose on his generosity and con- 
sequently was frequently in need 
of public financial assistance. Sec. 
104.9, unlike sec. 104.5 which 


deals specifically with the han- 


dling of the IIM accounts of 
adults under legal disabilities, re- . 
quires only a finding that an 
adult, otherwise competent, needs 
assistance in managing his or her 
finances. The BIA’s finding in this | 
case is supported by_ the. record 
and is sufficient under 25 CFR 
104.9 to disburse appellant’s funds 
only in accordance with his ap- 
proved budget, or with any ap- 
proved. modifications of. that — 
budget. | 2 
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[2] A second argument 1s that 
the refusal to disburse all of the 
funds in appellant’s ITM account 
is arbitrary, capricious, and an 
abuse of discretion. Under sec. 
104.9, BIA is obligated to disburse 
the funds in appellant's ITM ac- 


count in accordance with the: ap-. 


proved budget and any _ subse- 
quent modifications. The denial 
was based on properly promulgat- 
ed regulations and, therefore, is 
neither arbitrary, capricious, nor 
an abuse of discretion. 

j3) A third argument raised is 


that the withholding of these 


funds is a violation of rights guar- 
anteed under the Oklahoma and 
United States Constitutions. This 
_ argument apparently alleges that 


25 CFR 104.9, the authority under 


which disbursement was denied, is 
unconstitutional. The Boards of 
Appeals of the Department of the 


Interior do not have the authority — 


to declare duly promulgated De- 
partmental regulations invalid or 
- unconstitutional. See, e.8., 

Amanda. Coal Co., 2 IBSMA 395, 
87 I.D. 643° (1980): Colorado-Ute 
Electric Association, Inc., i IBLA 
35 (1980). 


[4] Finally, Appellant argues” 


that he “does not desire to have 
his money budgeted to him in the 
form of four hundred dollars 
($400.00) monthly for the reason 
the same is totally inadequate to 
support himself and his family.” 
This argument, which questions 
the adequacy of the existing 
budget, is properly presented to 
the appropriate division of the 
‘Anadarko Agency in an attempt 
to revise appellant’s approved 
budget. Appellant has previously 
sought and obtained one modifica- 


tion to the monthly budget. It is | 
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- possible that. Shanues occurring 


since that modification necessitate 
further review of appellant’s cir- 
cumstances and financial needs. 
The alleged inadequacy of the 


amount budgeted monthly; howev- — 


er, does not invalidate the ap- 
proved budget. 

Pursuant to the authority dele- 
gated to the Board of Indian Ap- 
peals by the Secretary of the Inte- 


rior, 438: CFR 4.1, the Nov. 17, 


1980, decision of the Acting Area 
Director, Anadarko Area Office, is 
affirmed. This decision in no way 
limits appellant’s right to seek a 
modification — of his — monthly 


This decision is final for the De- | 
partment. 


FRANKLIN D. ARNESS _ 
Administrative — 


WE CONCUR: 


Wo. Putte Horton 


Chief Administrative Judge 


JERRY MUSKRAT 


Administrative Judge 


SELDOVIA NATIVE > 
ASSOCIATION, INC. 


6 ANCAB 369 


Decided February 26, 1982 
Appeal from the Decision of the 


Alaska State Office, Bureau of 


Land Management. AA-6701-A2 
and AA-6701-B2. 

Decision of the Bureau of Land 
Management affirmed. 3 


1. Alaska Native Claims Settle. | 
ment Act: | 
Appeal Board: Appeals: Standing 


Alaska Native Claims __ 
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[2] A second argument 1s that 
the refusal to disburse all of the 
funds in appellant’s ITM account 
is arbitrary, capricious, and an 
abuse of discretion. Under sec. 
104.9, BIA is obligated to disburse 
the funds in appellant's ITM ac- 


count in accordance with the: ap-. 


proved budget and any _ subse- 
quent modifications. The denial 
was based on properly promulgat- 
ed regulations and, therefore, is 
neither arbitrary, capricious, nor 
an abuse of discretion. 

j3) A third argument raised is 


that the withholding of these 


funds is a violation of rights guar- 
anteed under the Oklahoma and 
United States Constitutions. This 
_ argument apparently alleges that 


25 CFR 104.9, the authority under 


which disbursement was denied, is 
unconstitutional. The Boards of 
Appeals of the Department of the 


Interior do not have the authority — 


to declare duly promulgated De- 
partmental regulations invalid or 
- unconstitutional. See, e.8., 

Amanda. Coal Co., 2 IBSMA 395, 
87 I.D. 643° (1980): Colorado-Ute 
Electric Association, Inc., i IBLA 
35 (1980). 


[4] Finally, Appellant argues” 


that he “does not desire to have 
his money budgeted to him in the 
form of four hundred dollars 
($400.00) monthly for the reason 
the same is totally inadequate to 
support himself and his family.” 
This argument, which questions 
the adequacy of the existing 
budget, is properly presented to 
the appropriate division of the 
‘Anadarko Agency in an attempt 
to revise appellant’s approved 
budget. Appellant has previously 
sought and obtained one modifica- 


tion to the monthly budget. It is | 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


budget. 


[89 LD. 


- possible that. Shanues occurring 


since that modification necessitate 
further review of appellant’s cir- 
cumstances and financial needs. 
The alleged inadequacy of the 


amount budgeted monthly; howev- — 


er, does not invalidate the ap- 
proved budget. 

Pursuant to the authority dele- 
gated to the Board of Indian Ap- 
peals by the Secretary of the Inte- 


rior, 438: CFR 4.1, the Nov. 17, 


1980, decision of the Acting Area 
Director, Anadarko Area Office, is 
affirmed. This decision in no way 
limits appellant’s right to seek a 
modification — of his — monthly 


This decision is final for the De- | 
partment. 


FRANKLIN D. ARNESS _ 
Administrative — 


WE CONCUR: 


Wo. Putte Horton 


Chief Administrative Judge 


JERRY MUSKRAT 


Administrative Judge 
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Decided February 26, 1982 
Appeal from the Decision of the 


Alaska State Office, Bureau of 


Land Management. AA-6701-A2 
and AA-6701-B2. 

Decision of the Bureau of Land 
Management affirmed. 3 


1. Alaska Native Claims Settle. | 
ment Act: | 
Appeal Board: Appeals: Standing 


Alaska Native Claims __ 
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Where an application for edison made 
by a Cook Inlet village corporation pursu- 
~ ant to § 12(b) of ANCSA is rejected by the 
- Bureau of Land Management so that the 
-same lands may be conveyed to Cook Inlet 
Region, Inc., under the terms of an amend- 
‘ment to ANCSA, and when an issue on 
appeal is whether the status of the lands 
_in question is affected by the amendment, 
the village corporation’s interest in the re- 
jected application constitutes a property 


interest affected by a determination of the 
. Bureau of: Land Management sufficient to 
confer standing under the a in » 


43 CFR 4.902. 


2. Alaska Native Claima ‘Settle- 
ment Act: Alaska Native Claims 
Appeal Board: Appeals: General- 


ly—Alaska Native Claims Settle- 
ment. Act: Alaska Native Claims | 
_Appeal Board: Appeals: Decisions 


The Alaska Native Claims Appeal Board is 
bound by an enactment of Congress which 
amends the Alaska Native Claims Settle- 


ment Act and. also” by provisions of an | 


agreement . which is specifically ratified 
and given the effect of Federal law. | 


3. Alaska Native Claims Settle- 
ment Act: Conveyances: Regional 4 


Conveyances 


When, by amendment to the Riseie 


Native Claims Settlement Act, an act of 


_ Congress expressly provides that specifical- 


_ ly described lands shall be conveyed in fee _ 
simple to Cook Inlet. Region, Inc., as part © 


of its §12(c) entitlement under ANCSA, 
the Bureau of Land Management is re- 


quired to make conveyance notwithstand-. 


ing that the same land was earlier made 
_ available and application for selection had 
~ been filed by a Native village corporation 
under provision of § 12(b) of ANCSA. ~ 


Appeal Board: Appeals: General- 
ly—Alaska Native Claims Settle- 
ment Act: Alaska Native Claims 
Appeal Board: Appeals: Decisions 
The Board holds that when § 12(b)(4) of 


_P.L. 94-204 mandates the conveyance: of 


_ specifically described lands in fee simple to 


Bureau 
Stephen C. Hillard, Esq., Graham | 
~& James, for Cook Inlet Region, 
Ine.; Henry J. Camarot, Esq., Ca- 


Management 
that it was bound by the express 


Cook Talet Recon: Inc., ae Board i is mite 
out authority to. overturn a Congressional © 
directive and cannot rule on the validity of 
a claimed interest in the same unconveyed | 


lands which purports to defeat conveyance 


under the mandate of Congress. 


APPEARANCES: Fred H. Elv- 


saas, President, Seldovia Native 
 Ass’n,, | 
Esq., and Steve K. Yoshida, Esq., 


Inc.,. Robert E. Price, — 
Price & Yoshida, for appellant; 
Dennis J. Hopewell, Esq., Office 
of the Regional Solicitor, for the 

of Land Management; — 


marot, Sandberg & Hunter, Inc., 
for Ninilchik Natives Ass’n., Inc., | 
Salamatoff Native Ass’n., Inc., 
Tyonek Native Corp., and Kni- 


| katnu, Ine. 


| OPINION BY ALASKA NA TIVE . 


CLAIMS APPEAL BOARD © 
Summary of Appeals: ; 


Seldovia Native AesoGianon: 


Inc.’s appeal rests upon the alle- 
gation that the Bureau of Land 


Management erred in its decision - 


to convey lands to Cook Inlet 
Region, Inc., pursuant to a Con- 
-gressional act amending ANCSA — 


when equitable title had earlier 
passed by a completed selection of 
the same lands by the village cor- 


7 | . poration under §.12(b) of ANCSA. 
4, Alaska Native Claims Settle- — 
ment Act: Alaska Native Claims | 


The Board concludes: that it. 
cannot consider the issue of equi- 
table title raised by Seldovia 
Native: Association, Inc., and 
holds that the Bureau of Land 
correctly decided © 


Congressional mandate to convey 


_ the specifically described lands in ~ 


76 
- fee simple to Cook Inlet Region, 


Inc., toward its entitlement under 
§ 124) of ANCSA. 


Vipiediorion 


The — Alaska | Native ’- Claims 


> Appeal Board, pursuant to delega- . 


tion of authority to administer 


the Alaska Native Claims Settle- 
ment Act, 85 Stat. 688, as amend- 


ed, 43 U.S.C. §§ 1601-1628 (1976 


and Supp. I 1977), and the imple- 


menting regulations in 43 CFR 
Part 2650 and 438 CFR Part 4, Sub- 


part J, hereby makes the follow- 


ing findings, conclusions and deci- 


- gion. 


Procedural Background 


Seldovia Native 
Inc. (Seldovia) filed selection ap- 
plication AA-6701-A2 on Dec. 15, 
1975, pursuant to 
ANCSA, which included the fol- 
lowing described lands: 

Seward Meridian, Alaska ( Unsurveyed) > 
T.1S,R.91W. | 

Secs. 3 to &, inclusive; 

Sec. 10; 

Secs. 15, 16 and 17; 

Sec. (22. 

On Feb. 17, 1978, Cook Inlet 
Region, Inc. (CIRD), filed selection 
application AA-~11158-30  pursu- 
ant to § 12(b)(4) of the Act of Jan. 
2, 1976, P.L. 94-204, 89 Stat. 
1151,1 and Sec. LD. (8) of the 
Terms and Conditions for Land 
Consolidation and Management in 
the Cook Inlet Area (Terms and 


Conditions); Dec. 10, 1975, as clari- 


fied Aug. 31, 1976, for the same 
described lands in T. 1 S., R. 21 
W., Seward meridian, "Alaska. 


1To avoid eontusiig § 12(b) of ANCSA with § 12(b) of 
‘P.L. 94-204, all references to the amendment are made 
to § 12(b)(4) of P.L. 94-204, whether the context is the au- 
' thorization language of § 12(b), or r the land description in 
§ 12tbKa), 
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Pursuant to § 12(c) of the Act of. 


dan. 2, 1976, supra, conveyances 


under § 12(b)(4) constitute the Re- 


gion’s entitlement under § 12(¢) of 


ANCSA. 
The Bureau of Land Manage- 
ment’s (BLM’s) decision dated > 
July 28, 1981, rejected in part Sel- 
dovia’s application for selection of 


the above-described lands and ap- 


proved the lands for conveyance 
to CIRI pursuant to provision of 
§ 12(b)(4) of P.L. 94-204, and of the 
Terms and Conditions entered 
into Aug. 31, 1976, between CIRI 
and the Secretary of the Interior. 


_ The decision states in part: 


The applications [Seldovia’s] include lands 
to be conveyed to Cook Inlet Region, Inc., 


-pursuant to Sec. 12(b)(4) of the act of Janu- 
ary 2, 1976. Although the lands within T. 1 


S., R. 21 W., Seward Meridian, were with- 
drawn by Public Land Order (PLO) 5174 of 
March 9, 1972, as amended by PLO 5411 of 


February 7, 1974, pursuant to Sec. 11(a)(8) 


of ANCSA for selection by Village Corpo- 
rations, Sec. 12(b)(4) of P.L. 94-204 and 
Sec. LD. (8) of the Terms and Conditions 
mandates conveyance of lands in this 
township to Cook Inlet Region, Inc. Section » 
12(b)(4) of P.L. 94-204 supersedes Sec. 12(b) 


of ANCSA as it applies to these lands. 


Therefore, selection AA-6701-A2, Methods © 
D-1 and D-2, is hereby a as to the 
lands described * * ?: 


Seldovia filed a timely socal of 


the BLM’s decision dated July 28, 


1931, covering land selections 

under ANCSA, as amended. _ 
Statutes and agreements. re-. 

ferred to by the parties as being 


relevant to issues raised in this 


appeal provide in pertinent part: | 
Sec. 12 of ANCSA: | 


(b) The difference beiwesa. site tee | 
million acres and the total acreage select- 
ed by Village Corporations pursuant to 
subsection (a) shall be allocated by the Sec- 
retary among the eleven Regional Corpo- 
rations (which excludes the Regional Cor- 
poration for southeastern Alaska) on the 
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basis of the number of Natives enrolled in 


each region. Each Regional Corporation 


shall reallocate such acreage among the 


Native villages within the region on an 
- equitable basis after considering historic 
use, subsistence needs, and popula- 
tion. * * * 

(c) The divrerenes between thirty-eight 
million acres and the 22 million acres se- 


lected by Village Corporations pursuant to. 


subsections (a) and (b) shall. be allocated 
among the eleven Regional Corporations 


(which excludes the Regional Corporation 
for southeastern Alaska) eae | 


PL. 94-204, § 12(b), 
1145, 1151 (1976). 


- (b) The Secretary shall make the follow- 
ing conveyances to the Region, in accord- 


- ance with the specific: terms, conditions, | 
procedures, convenants, reservations, and 
other restrictions set forth in the docu- 
ment entitled ‘Terms and Conditions: for 


Land Consolidation and Management in 
Cook Inlet Area’, which was submitted to 
the House Commities: on Interior and In- 


sular Affairs on. December 10, 1975, . the. 
terms of which are hereby ratified as to 


the duties and obligations of the United 
_ States and the Region, as a matter of ne 
eral law: , , 


ke re * ge. * 


- (4) title to township 1 south, range 21 
~. west, S.M.: sections 3 to 10,.15 to 22, 29, . 


and 30; * * * 
P.L. 94- 204, § 18: 


Except as specifically provided in this 
re (i) the provisions of the Settlement 
Act are fully applicable to this Act, and (ii) 


nothing in this Act shall be construed to 


alter or amend any of such provisions. | 
Terms and Conditions, supra: 
MEMORANDUM OF UN DERSTAN DIN G 


. The attached Document, titled Terms 
and Conditions for Land Consolidation: and 


Management in the Cook Inlet Area, De- | 
cember 10, 1975, as clarified August 31, 


1976, represents the obligations of the par- 
ties signatory hereto if the provisions of 
Section 12(a) of Public Law 94-204 take 
effect. 


ae a ; x. ok *x 


89 Stat. e 


concluding that the 


Terms and Conditions for Land Consolida- 
tion and Management. in the sa Inlet 
Area” | 


I, The United States shall convey to — 
Cook Inlet Region, Inc. (CIRD, the follow- 
ing lands: | 


* * : * ® * 
D. (1) All fedseal: jana and interests in 
lands within the following: 7 


2 Xx *. * * 


(8) Sawai Meridian, Alaska ; 
T.15., R.. 21 W., Secs. 3-10 all; Gees. 
15-22, all: Secs. 99-80, all. 


“The Secretary shall transfer to CIRI the 
above described lands 1 in fee simple. 


- Position of Parties : 


Seldovia states that the lands in 
question were included in the Sec- 
retary's withdrawals by public 


land order (PLO) for the purpose 


of making allocation of lands to 
CIRI for reallocation and selection 
by the various Native villages, in- 


cluding Seldovia, under terms of» 


§ 12(b) of ANCSA. Further, that. 


‘CIRI had reallocated the village 


acreage prior to Seldovia’s selec-. 
tion and that Seldovia had proper- 
ly- selected the lands. Seldovia 
denies’ that the terms of the 
agreement of Nov. 1975, between 
the various , villages, constitutes a 


waiver of any claim of interest to = 
selected lands. 7 
In its statement of reasons for a 
this appeal Seldovia urges the 


Board to hold that its earlier land 
selections. made pursuant to 
§12(b) of ANCSA are valid be- 
cause equitable title had vested in. 
Seldovia; that the BLM erred in 
selections 
made under §12(b) of ANCSA 
were superseded by the amend- 


ment to ANCSA, § 12(b)(4); and 
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that. rules of. ony construc- 


tion require the Board to inter- 
pret § 12(b)(4) in. a manner com- 
patible with the intent of § 12(b). 


Seldovia asserts that it complet- - 
ed its selection of the lands in 


question under the provisions of 
§ 12(b) of ANCSA, which resulted 
in the vesting of an equitable 


title. Seldovia contends that the 
vesting of equitable title in the 


land is not subject to a later di- 
_ vesting under the terms of amend- 
ment in P.L. 94-204, § 12(b)(4). 

Seldovia claims to have stand- 
ing to appeal BLM’s decision 
within the meaning of 438 CFR 
4.902, inasmuch as all necessary 
action, including CIRI’s realloca- 
tion and Seldovia’s selection of 
the lands in question, had been 
completed at the time the amend- 
ment P.L. 94-204 was enacted. 

BLM’s response to issues: raised 
in Seldovia’s appeal is that inas- 
much as the provisions of the 
amendment to ANCSA by act: of 
Congress in P.L. 94-204, § 12(b)(4), 


and the Terms and Conditions, 


I.D. (8), which are incorporated as 
Federal law, expressly require 
that conveyance of the lands in. 
' question be made to CIRI, that 
BLM’s decision to act Bcconeine'y 
must be affirmed. 


BLM asserts that the clear and 


unambiguous language of the 


§ 12(b)(4) amendment - mandating 


conveyance in fee simple of these 
specific lands of CIRI binds both 
the BLM and the Board. There- 
fore, it is unnecessary to consider 


any of the other issues raised by | 
Seldovia and there is no. discre- 
~tion allowed and no condition to 


be met before conveyance to CIRI. 
BLM | states 
_ claim that a vested equitable in- 
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that Seldovia’s — | 
via’s appeal is without merit and _ 
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terest in the questioned lands re- | 


sulted from its selections under 
is untenable. 
BLM points out that various pro- 
visions of ANCSA and the regula- | 
tions in 43 CFR 2651 et seq. show 
that. the mere filing of land selec- 
tion application under any provi- 
sion of ANCSA cannot create a 
vested interest before an Interim 
Conveyance (IC) is issued. BLM © 
further asserts that, although an 
agreement was made between the 
Native villages in Cook Inlet 
region to prioritize selections, it is 
the regional corporation, and not 
Native village . corporation, 
who is the final determiner of 
which lands are to be conveyed to 
each respective village under 
§ 12(b) of ANCSA. 3 | 
CIRI alleges that Sciievie lacks 
standing to bring this appeal be- 
cause it does not have-a “property 
interest in the land affected” by 
the BLM decision within terms of 
43 CFR 4.902. CIRI argues that 
standing: must depend on the 
status of the claimed land and the 
property right must be asserted in 
relation to land properly classified 
as suitable for selection. CIRI con- - 
tends that the reallocation of 
lands in question by the regional 


corporation to Seldovia under 


§ 12(b) of ANCSA. prevents the 
lands in question from being clas- — 
sified for selection by Seldovia. 
Therefore, no interest could be 


claimed to provide standing under 


§ 4.902. Further, any possible 
claim to this land by Seldovia was — 
speculative as any selection de- 


pended. upon the discretionary 


reallocation by CIRI which “was 
not completed. 
CIRI also contends ‘ge Salde: 
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| that the BLM’s decison to convey 


the lands in question in fee simple. 
to CIRI is required by the express — 


: provision of the. amendment to 
ANCSA in P.L. 94-204, § 12(b)(4), 
and the Terms and Conditions. — 


CIRI stresses . that the stated - 


impact of P.L. 94-204, § 12(b)(4), 
was to convey the lands described 


in fulfillment of the region’s 


ANCSA § 12(c) entitlement, and to 


thereby prevent the lands from > 


_ being available for acquisition. by 
a village corporation under terms 
of § 12(b) of AN CSA. | | 
CIRI further points out that 
‘any conveyance by BLM subject 
to any possible claim. of interest 
by Seldovia under §12(b) of 


| 7 ANCSA would be of less than a 


fee simple and not in compliance 


with the express language of the | 


Terms and Conditions. _ 
CIRI also reaches a conclusion 
contrary to Seldovia’s regarding 


_ the application of § 18 of P.L. 94- 


204, and asserts that since the 
conveyance required of BLM was 
by a specific provision in the 
amendment, that provisions of 
-ANCSA continue to be applicable 


to lands affected by the. mene: 
_ ment. 


| Answer, filed i the Native ean 
lages of Ninilchik Natives Associ- 


- ation, Inc., Salamatoff Native As-. 
sociation, Tyonek Native Corpora- 


tion, and Knikatnu, Inc.,: adopts 


the reasons presented by. CIRI 


_ why Seldovia’s appeal is without 
_ merit and states that BLM’s deci- 


sion should’ be affirmed. It is fur- 


‘ther asserted that - Seldovia 


waived the claimed interest in the. 


- questioned land as an issue on 


appeal by virtue of being a -party 


Native. villages 


appeal, 


to ‘the . agreement between the = 
in. Cook Inlet 


region in which a procedure was 
agreed upon for selection of lands — 
reallocated by CIRI Sues § 12) 


of AN CSA. 


Decision 


An issue has been raised of Sel 


dovia’s standing to ee this: 
appeal. 


‘Standing to bring an appeal 
before the Board is governed by 


_ regulations in 43 One 4. 902 (1979), 
which provide: 


Any party who elsiia a property inter- | 
est in land affected by a determination 


from which an appeal to the Alaska — | 


Native Claims Appeal Board is allowed, or © 
an agency of the Federal Government, 


“May appeal as provided in’ this subpart. 


However, a regional. corporation shall have 
the right of appeal in any case involving 


land selections. 


Thus, to have’ tending to 
Seldovia must claim a 


property interest in lands affected 


by the. BLM decision appealed... It 


is undisputed that Seldovia is en- 
titled to receive conveyance to 
lands under the provisions of. 
§ 12(b) of ANCSA; that the lands — 
in question were included within 
PLO withdrawals and were made — 
available by the Secretary of the 


Interior for reallocation to the — 


Native villages by CIRI. An agree- 


-ment by the various village:corpo- 
rations in the Cook Inlet region 


established a prioritizing for selec- 


tion of particular lands. It is also. 


undisputed that Seldovia’s appli- — 
cation for selection of the lands in 
question was rejected in the deci- © 


sion by the:BLM being appealed, 
and that the same lands were ap- 
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proved for conveyance to CIRI 
- pursuant to P.L. 94-204, § 12(b)(4). 
The Board has in earlier deci- 
- sions held that under the standing 
requirement in 43 CFR 4.902, an 
appellant must claim an interest 
in land, and an affect on that in- 
terest must be caused by the BLM 
determination being appealed. See 
Appeal of State of Alaska, 3 
ANCAB 196, 86 LD. 225 (1979) 
[VLS 78-42]. 

In the Appeal of Chitnaloci 
Moose Creek Native Association, 
Inc. (Chickaloon),.4 ANCAB 250, 
87 LD. 219 (1980) [VLS 80-1], the 
issue was raised of the appellant’s 
standing under § 4.902.. 

While the basis of the Board’s 
decision in Chickaloon, supra, is 
not wholly analogous to this case, 
the selection of lands by the ap- 
pellant under the provisions of 


_ANCSA was rejected in each be- 


cause of the amendment i in § 12 of 
PL. 94-204. 

The Board, in 
supra, at 87 I.D.: 226, 


Chickaloon, 
stated: 


“With regard to those lands for 


-which it filed the selection appli- 
cations rejected by BLM in the de- 
cision here appealed, the Board 
rules that Chickaloon has stand- 
ing.” 

CIRI argues that because ie 
reallocation process under § 12(b) 
of ANCSA was not completed, the 


lands in question were never in. 
and 


fact “suitable for selection,” 
therefore Seldovia is unable to 
even assert a “property interest” 
- and should be denied standing to 
bring this appeal. 

The completion of CIRI’s neailty 
cation of lands for selection under 
§ 12(b) of ANCSA is not required 


in order for Seldovia to have. 


standing under § 4.902 to bring an 
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Appeal of the BLM’s ieccinn re- 
jecting its application for selec- 
tion. | 

A corporation’ s land satitle: 
ment under ANCSA is a property 


interest. If a village corporation — 


has selected certain lands in satis- 
faction of that entitlement, this 
constitutes a claim of property in- 


terest within the meaning of 


§ 4.902. Denial of such a selection 
by the BLM affects the Native 
corporation’s property right and 
confers standing to appeal. 

The Board rules that Seldovia — 
has standing under 43 CFR 4. 902 


to bring this appeal. 


[1] Where an application for se- 
lection made by a Cook Inlet vil- | 
lage corporation pursuant to — 


§ 12(b) of ANCSA is rejected by 


the BLM so that the same lands 


may be conveyed to CIRI under 


the terms of an amendment to 
ANCSA, and when an issue on > 
appeal is whether the status of 
the lands in question is affected 
by the amendment, the village 
corporation’s interest in the re- 
jected application constitutes a 
property interest affected by a de- | 
termination of the BLM sufficient 
to confer standing under the regu- 


- lations in 48 CFR 4.902. 


The preamble to P.L. 94-204 
states that the statute is “[t]o pro- 
vide, under or by amendment of 
the Alaska Native. Claims Settle- 


ment Act, for [certain purposes]”; 


the Terms and Conditions indis- 
putably modifies the original -pro- 
visions of ANCSA and therefore 
amends ANCSA; and finally the — 
Terms and Conditions and its en- 
abling statute also provide that 
“the provisions of the Settlement | 
Act [ANCSA] are fully applicable | 
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to this Act,” [P.L. 94- 204, §18- 


(Jan. 2, 1976)]. 


The Board is. bound by any 
amendment to ANCSA enacted by. 
Congress and also by the Terms 
and Conditions which have. been 

specifically ratified. and given the 
effect of Federal law. 


[2] The Alaska. Native Claims 
Appeal Board is bound by an en- 
actment of Congress which 
amends ANCSA and also by pro- 
visions of an agreement which is 
- specifically ratified and given the 
effect of Federal law. | 

As the Board is bound in its de- 


cision by the amendments to 


ANCSA contained in the express 
provisions of PL. 


: ditions, I.D.(8), which are incorpo- 
rated into the amendment as Fed- 
eral law, there is.no requirement 


to look further than the language 


of the.amendment itself to deter- 


| | mine its effect. 


The issues raised by Seldovia i in 
this appeal would require that the 
- Board give first consideration to 
its claim that selections by Seldo- 
- via resulted in the vesting | of an 
equitable title in the lands in 


question before passage of amend- 


ment P.L. 94-204. From resolution 
of this issue Seldovia would have 
the Board’s decision based upon a 
finding of 
the express provision in P.L. 94- 


204, § 12(b)(4), that the same lands 


be conveyed to CIRI with the 


result that BLM would adjudicate. 
- the application of Seldovia under 


§ 12(b) of ANCSA. Thus,. Seldovia 
_ contends that the Board can give 


effect to both ANCSA and the 
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oe — 94-204, 
§ 12(b)(4), and also by the applica- 
ble portion of the Terms and Con- 


| “compatibility” with 


amendment, ae require BLM to 
complete its adjudication of these 


lands under § 12(b) of ANCSA. | 


-The Secretary of the Interior,. 
by PLO 5174, 37 FR 5576. (Mar. 9,. 
1972), as amended by PLO 5411, 


89 FR 5682 (Feb. 7, 1974), had ear- 


lier made withdrawal of lands 
under § 11(a)(3) of ANCSA, includ- 


ing the lands in question, for the 
purpose of making lands available _ 


for allocation to CIRI and reallo- 
cation to the Native villages, in- 
cluding Seldovia, under terms of 
s 12(b) of ANCSA. | 

However, any > rights to the 
questioned lands which Seldovia 


may have asserted because of its 


selection application filed: under | 
§ 12(b) of ANCSA, and pursuant 
to the terms of the village’s agree- 
ment, and by virtue of steps taken _ 
by CIRI toward the reallocation of 
lands, can no longer. be realized 
because the required conveyance 
to CIRI pursuant to P.L. 94-204, 
§ 12(b\(4), satisfies | entitlement 
under § 12(c) of ANCSA. | | 
[3] The Board holds that when, 


by amendment to ANCSA, an act 


of Congress expressly provides 
that specifically described lands 
shall be conveyed in fee simple to 
CIRI as. part of its § 12(c) entitle- 
ment under ANCSA, the BLM is 
required to make conveyance not- | 
withstanding that the same land 
was earlier made available and 
application for selection had been 
filed by a Native village corpora- 
tion under provision of 8 12(b) of | 
ANCSA. 

The BLM” Ss conveyance of the 
described lands is consistent with 
the Board’s decision that the pro- 
visions of P.L. 94-204, §12(b)(4), - 
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was a statutory mandate and al- 
lowed no discretion. 
Seldovia claims that because 


equitable title has passed to them 
as a result of their selection proc- 


ess, their interest in the selected 


land is superior to that of CIRI 


pursuant to the Terms and Condi- 
tions ratified by Congress. Seldo- 
via would require BLM to adjudi- 
cate the validity of their claimed 


equitable title interest prior to 


conveyance under the Terms and 
Conditions as mandated by ‘Con- 
gress. 


This BLM cannot ap: Where 


Congress has mandated convey-: 


ance of specifically described un- 


conveyed land, BLM has no adju- 
dicative authority other than to 


verify that: such lands have not 


been conveyed by IC or patent. In- 


sofar as BLM has complied with 


_ the Congressional directive, their 


decision must be affirmed. 

[4] The Board holds that when 
§ 12(b)(4) of P.L. 94-204 mandates 
the conveyance of specifically de- 


scribed lands in fee simple to 
Cook Inlet Region, Inc., this Board. 


is without authority to overturn a 
Congressional directive . and 


cannot rule on the validity of a 


claimed interest in the same un- 
conveyed lands which purports to 


defeat conveyance under Be man- 


date of Congress. | 
‘Seldovia’s briefing asderts that 
various regulations and cited au- 
thorities support their appealed 
position that equitable title. had 
passed and that the BLM erred in 
conveyance of the lands described 
in P.L. 94-204, § 12(b)(4), to CIRI. 
Because the Board holds that the 
BLM is bound by the express pro- 
visions of the Congressional man- 
date and that no consideration 
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could be given to the claim of 
equitable title, those issues raised: 


in support of Seldovia’s claim of 
title are mooted and no nee 


are made by the Board. 
This represents a unanimous 
decision of the Board. 
- Juprra M. Brapy — 
Administrative Judge 
| | ABIGAIL F. DUNNING | 
Administrative Judge _ 
JosepH A. BALDWIN 
Administrative Judge 


DANIEL A. ENGELHARDT | 
(On Reconsideration) | 


62 IBLA 93 


Decided ataaai 26, d 982 


Reconsideration of a prior Board 


decision, 61 IBLA 65 (1981), that 


set aside a decision of the Utah 
State Office of the Bureau of 
Land Management rejecting ap- _ 
pellant’s application for a non-. 
competitive oil and gas lease, and 
ordered a hearing. U-46710. 
Previous Board decision set 
aside and BLM decision affirmed 


as modified. 


1; Mineral Leasing Act: General- 
ly—Mineral Leasing Act: Com- 
bined Hydrocarbon Leases—Min- 
eral Leasing Act: Lands Subject 
To—Oil and Gas Leases: Applica- 
tions: Generally—Oil and Gas 
Leases: Competitive Leases—Oil 
and Gas Leases: Lands Subject 

To—Tar Sands | 
The Combined Hydrocarbon Leasing Act of 
1981, P.L. 97-78, 95 Stat. 1070, amended 


the Mineral Leasing Act of 1920, sec. 17(b), 
30 U.S.C, § 226(b) (1976), to require compet- 
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itive bidding in the leasing of lands within 
special tar sand areas, and appellant’s si- 
multaneous oil and gas lease application, 
being noncompetitive, must be rejected for 
a parcel within a special tar sand area. 


2. Mineral Leasing Act: General- 
ly—-Mineral Leasing Act: Com- 


bined Hydrocarbon Leases—Oil 


and Gas Leases: / 
Generally—Oil and Gas Leases: 
Competitive Leases—Tar Sands 


An applicant for a Federal oil and gas 


lease has no rights in the land or its. min-. . 
~ erals until the lease is issued to him. The 
Secretary of the Interior is not required to, | 
issue a lease for any given 
tract. Therefore, BLM can properly reject — 
a first-drawn. simultaneous application — 


but “may” 


where before issuance of the lease the 
parcel won in the drawing is included in a 
special tar sand area, and thereby leasable 
only through competitive bidding, pursu- 
ant to the Mineral Leasing Act of 1920, as 
amended by the Combined Hoesen 
Leasing Act of 1981. : a 


Craig R. 
Carver, Esq., Denver, Colorado, 
for appellant; William R. Murray, 
Jr., Esq., Office of the Solicitor, 


Department of the Interior, for | 


BLM. 
OPINION BY 
_ADMINISTRATIVE JUDGE 

_ HENRIQUES: | 


INTERIOR BOARD OF LAND | 


APPEALS 


By decision of Aug. 5, 1981, the _ 


Utah State Office, Bureau of Land 
Management (BLM),. rejected si- 
multaneous oil and gas lease ap- 


plication U-46710, submitted by 
Daniel A. Engelhardt, because the 


land involved had been deter- 
mined to be within a known geo- 


logic structure (KGS) and there-. 
fore open to competitive bidding 


7 paragraphs: 


only.1 Engelhardt appealed. Our 
decision in that case, Daniel A. 
Englehardt, 61 IBLA 65 (1981), set — 
aside the BLM decision and or- 


dered a hearing to resolve certain 


issues of fact regarding the KGS 
determination. On Jan. 28, 1982, 


Applications: _ the Board received a petition for 


- reconsideration from the Office of 


the Solicitor. Having reviewed 


that petition, we find it meritori- 


ous and on reconsideration we set 


aside our previous decision and 


affirm. BLM’s decision of Aug. 5, 


- 1981, as modified herein. 


[1] Subsequent. to the BLM deci. 
sion, on Nov. 16, 1981, Congress 


enacted the Combined Hydrocar- - 
bon Leasing Act of 1981 (CHLA), 


P.L. 97-78, 95 Stat. 1070, which 
amended several. provisions of the © 
Mineral Leasing . Act of 1920. 


(MLA). Sec. 4 of CHLA amends 
‘sec. 1, of MLA, 30 U.S.C. §181. 


(1976), by adding after the first 
paragraph the et new 


The term “oil” shall ambrace all nongas- - 


eous hydrocarbon substances other than 


those substances leasable ‘as coal, oil shale, - 
or gilsonite. Gneluding all vein-type solid 
hydrocarbons). 
‘The term “combined hydrocarbon lease” 
shall refer to a lease issued in a special tar 


sand area pursuant to section 17 after the 


date of enactment of the Combined Hydro- 
carbon Leasing Act of 1981. - 


1 Engelhardt’s simultaneous oil and gas lease applica- 


tion, U-46710, was drawn with first priority for parcel 
- UT 128 in the July 1980 drawing. Parcel UT 128 includ- 


ed the E%, W%2W', SEZANW, SE“SW% Sec. 18, all 
sec. 14, N% sec. 15, S¥% sec. 22, N% sec. 23, NYNE, 
SW'ANEM, NW% sec. 24, N42, SE% sec. 27, E% sec. 34, 


_T. 15'., R. 22 E., Salt. Lake meridian. The lands in secs. 


22, 27, and 34 were determined to be within an unde- — 
fined addition to the Greater San Arroyo-Bar X KGS ef- - 
fective Sept. 2, 1980. The remaining lands in the applica- 
tion were determined to be within a further undefined 
addition to the Greater San Arroyo-Bar x KGS effective 
Dec. 2, 1980. . “ 
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The term “special tar sand area” means 


(1) and area designated by the Secretary of 
the Interior’s orders of November 20, 1980 
(45 FR 76800-76801) and January 21, 1981 
(46 FR 6077-6078) as containing» substan- 
tial deposits of tar sand. 


Sec. 6(a) of CHLA amended sec. 
17) of MLA, 30 U.S.C. § 226(b), 
by adding a new subsection, part 


_ of which states that “lilf the lands 
to be leased are within a special . 


tar sand area, they shall be leased 
to the highest responsible quali- 

fied bidder by competitive bidding 
under general regulations.” 2 


In support of the petition for re- . 


consideration is a memorandum 


dated Jan. 18, 1982, from the. 


BLM Utah State Director, which 
states in part: 


The rejection of oil and gas lease offer 


| 'U-46710 was based entirely on the KGS 
determination. However, all of the lands 


in U-46710 are also within the P.R. Spring — 


Designated Tar Sand Area established by 
the Geological Survey, effective September 
23, 1980, and outlined in their memoran- 


dum of November 5, 1980. A copy of this 


memorandum is enclosed. | 


Geological Survey publicly. _an- 
nounced the establishment of that 
designated tar sand area by publi- 


2 Sec.:'6 of CHLA states: 

“(6)(a) Section 17(b) of such Act (80 U.S.C. 226(b)) is 
amended by inserting (1) after ‘(b)’ and adding. a new 
subsection to read as follows: 

“““2) If the’ lands to be leased are within a special tar 
sand area, they shall be leased to the highest responsible 
qualified bidder by competitive bidding under general 
regulations in units of not more than five thousand one 
hundred and twenty acres, which shall:be as. nearly com- 
pact as possible, upon the payment by the lessee of such 
bonus as may be accepted by the Secretary. Royalty shall 
be 12% per centum in amount or value of production re- 
moved or sold from the lease, subject to section 
-17(k\(1)(¢). The Secretary may lease such additional lands 
in special tar sand areas as may be required in support 


of any operations necessary for the EECONEEY of tar 


- sands” 

“(b}. Section 1Xe) of such Act (80 U.S.C. 226{c) is 
amended by deleting ‘within any known geological struc- 
ture of a producing oil or gas field,’ and inserting in lieu 
thereof ‘subject to leasing under subsection (b),’. . 


“(c) Section 17(e) of such Act (30. U.S.C. : 226(e)) is. 


amended by inserting before the period at the end of the 

first sentence the following: ‘: Provided, however, That 

competitive leases issued in special tar sand areas shall 
also be for a primary term of ten years.’ ” 
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hardt’s 
therefore the hearing is no longer 


‘amended, 30 


-CHLA.: Moreover, 


. [89 ED. 


cation at 45 FR 76800-7 6801 (Nov. 


20, 1980). 


[2] Sec. 4 of CHLA has expressly : 


declared that area to be a “special 


tar sand area,” which, under sec. 
6(a), can be leased only by compet- 
itive bidding. The question of the 
existence of a KGS is now irrele- 
vant to the adjudication of Engel- 
lease application, and 


necessary. We are aware that the 
parcel won by Engelhardt in the 
simultaneous drawing was. not 
designated a tar sand area until 


‘Sept. 23, 1980, which was several 


weeks after the drawing. But that 
fact has no bearing on the neces- 


_ gary disposition of this case, be- 


cause an applicant for a Federal 
oil and gas lease has no rights in 
the land or its minerals until the © 
lease is issued to him. Under the 
Mineral Leasing Act of 1920, -as 
U.S.C. § 226(a) 
(197 6), the Secretary of the Interi- 
or “may” lease lands subject to 
disposition under that Act which 
are known or believed to contain 
oil or gas deposits. But the word 
“may” is permissive, and does not 
require the Secretary to issue 
leases; he has the discretion to 
refuse to issue any lease at all on 
a given tract. Udall v. Tallman, 
880 U.S. 1 (1965); Burglin. v. 
Morton, 527 F.2d 486 (9th Cir. 
1976), cert. denied, 425 U.S. 973. 
(1976). Such discretion may be ex- 
ercised for any purpose. in the 
public. interst, Lee B. Williamson 
54 IBLA 326 (1981), and the pub- 


lic’s clear interest in development 
of the diverse minerals present in 
‘designated tar sand areas was evi- 


denced by Congress’ enactment of. 
beyond = the 
question of Secretarial discretion, 
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ultimate control of the disposition 
of public lands and resources be- | 


longs to Congress, and the re- 


_. sponsibility of the Interior Depart- 
ment is to administer them in ac- | 


cordance with the dictates of the 
legislative branch. Since appel- 
lant’s lease application was still 


pending on the date CHLA took 


effect, and was nonconforming 


thereunder, it must be rejected.3. 


3 Tt might be argued that because the special tar sand 
area including parcel UT 128 was not so designated until 
after Engelhardt’s success in the simultaneous drawing, 
CHLA should not have effect in this case and the Board’s 


initial decision should remain in force. But sec. (4) of 


CHLA, supra, militates against such an argument by dis- 
tinguishing all leases issued or to be issued “in a special 
tar sand area pursuant to section 17 fof MLA] after the 
date of enactment of’ CHLA as “combined hydrocarbon 
lease{s],” indicating no deference for successful lease ap- 
plications drawn before the designation of the tar sand 
areas. Sec. 8 of CHLA also clearly implies. that CHLA ap- 


plies to all leases not outstanding on Nov. 16, 1981. Like- 
wise, sec. (6)(a) of CHLA cannot reasonably be read as af- © 


fording appellant any relief: “ (2) If the lands to be 
' leased are within a special tar sand area [regardless of 


’ whether the area’s designation or the simultaneous — 


drawing had priority in time, so long-as the lease had 


not issued before the enactment of CHLA], they shall be’ ~ 
leased to the highest responsible qualified bidder by com- ~ 


293 


peueNe bidding. 


No oil and gas lease may issue to 


Engelhardt on his simultaneous 


oil and gas lease application, be- 


cause parcel UT 128 is within a 
special tar sand area, which is 


-leasable. only through competitive 
| bidding. 


Accordingly, pursuant to the 
authority delegated to the Board 
of Land Appeals by the Secretary 
of the Interior, 43 CFR 4.1, the 


prior Board decision, 61 IBLA 65 
(1981), is set aside, and the BLM 


decision is affirmed as modified. 


Douctas E. HENRIQUES 
Administrative Judge 


WE CONCUR: 


BERNARD V. PARRETTE 
Chief Administrative Judge 


Gatt M. FRAZIER 


Administrative Judge 
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| "Decided March 2, 1982 


Petition” by Apex Co., Ine, 


sion of Administrative Law Judge 
Shepherd, in Docket No. CH 0- 
171-P, ~ upholding - enforcement 


action taken by the Office of Sur- 


face Mining Reclamation and En- 
forcement against petitioner on 
the basis of its alleged failure to 
comply with the requirement of 


30 CFR 715. 17(a) that all surface 
dis- 
turbed by surface coal mining — 


drainage from the areas 


and. reclamation operations be 
‘passed through a sedimentation 
pond before it leaves the. ‘permit 


area. 


Affirmed. 


1. Surface Mining Control and 
Reclamation Act of 1977: Hydro- 


logic System Protection: General- 
ly—Surface Mining Control and 


~ Reclamation Act of 1977: Vari- 
ances and Exemptions: General- 
-ly—Surface Mining Control and 
Reclamation Act of 1977: Water 
Quality Standards and Effluent 
_ Limitations: Sedimentation 
Ponds | 
A regulatory “athena can grant an ex- 


emption from the requirement in 30 CFR 
715:17(a) that all surface drainage from 


the disturbed area must be passed. through 


a sedimentation pond or a series of sedi- 

mentation ponds before leaving the permit 
area only upon a showing that the dis- 
turbed drainage area within the total dis- 

turbed area is small and that sedimenta- 

tion ponds are not necessary to meet the 
prescribed effluent limitations and to 
maintain water quality in downstream re- 
| ceiving waters. 


for 
review of the Feb. 26, 1981, deci- 


2. Surface Mining Control. and | 
Reclamation Act of 1977: Abate- | 
ment: Generally 

Where the record evidence does not’ sup- 


port a finding that the recipient of a notice — . 
- of violation requested an extension of time 
‘to abate.a violation charged in the notice, 


prior to OSM’s issuance of a cessation . 


order for failure to abate the violation 


within the time prescribed for abatement, 
OSM’s cessation order is properly upheld 


against the recipient's claim that condi- 
tions at the mine site warranted an exten- 


sion of the abatement time. 


3. Surface Mining Control and — 


Reclamation Act of (1977: Civil 
Penalties: Amount . : 


Under 30 CFR 728.15(b), OSM is aniline 7 
to assess.a civil penalty of not-less than | 


$750 per day for each day during which a. — 


cessation order properly remains outstand- 
ing, up toa limit of 30 days. 


APPEARANCES: peor K. 
Fowkes, Esq. Fowkes. and 
Cooper, Oakmont, Pennsylvania, 
for Apex Co., Inc.; William P. 
Larkin, Esq., Office of the Field 
Solicitor, Charleston, West Vir- 


ginia, Glenda R. Hudson, Esq., 
and Walton D. Morris, Jr., Assist- 


ant Solicitor, Division of Surfaée 
Mining, Office of the Solicitor, 


Washington, D.C., for the Office 


of Surface Mining Reclamation 
and Enforcement. 


OPINION BY INTERIOR 


- BOARD OF SURFACE MINING 


& RECLAMATION APPEALS 
The Board has granted the peti- 


tion of Apex Co., Inc. (Apex), for 


discretionary review of a decision 


of the Hearings Division uphold- 
ing enforcement action by the 


Office of Surface Mining Reclama- 


tion and Enforcement (OSM) pur- | 


suant to the Surface Mining Con-- 
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| trol and Reclamation Act of 1977 


(Act).! OSM first issued a notice 


of. violation to Apex for the com- 
-pany’s alleged failure to pass all 


surface drainage from a surface 


coal mining and reclamation oper- 


ation through a sedimentation ~ 


pond, as required under the De- 


partment’s regulations at 30 CFR - 
OSM 


issued..a cessation order to Apex. 


415.17(a). Subsequently, — 
for the company’s alleged failure 
to comply with the requirement 
for remedial action set forth in 
the notice of violation. The deci- 
sion below upheld the notice and 


order, reduced the civil penalty . 


assessed by OSM on the basis of 
the notice, and upheld the penalty 
assessed on the basis of the order. 


| Factual | and Procedural | 
Background 


On June 20, 1979, three inspec- 
tors from OSM conducted an in- 
spection of a surface coal mining: 


and reclamation operation con- 
ducted by Apex in Allegheny 
County, Pennsylvania (Tr. 7,: 57; 
Respondent’s Exh. A). As a result 


of this inspection OSM issued to 


Apex Notice of Violation No. 79- 
I-25-33 (Tr. 8; Respondent’s: Exh. 
A). One of the violations charged 
in this notice was Apex’s failure 
_to pass all surface drainage from 
the disturbed area through a sedi- 
mentation | pond.? Apex was re- 


1 Act of Aug. 3, 1977, 91 Stat. 445, 30 USC. §§ 1201- 
1328 (Supp. II 1978). 

230 CFR 715.17(a) provides, in pertinent part:. 

“{a) Water quality standards and effluent limitations. 
All surface drainage from the disturbed area, including 
' disturbed areas that have been graded, seeded,. or plant- 
ed, shall be passed through a sedimentation pond or a 
series of sedimentation ponds before leaving the permit 
area. Sedimentation ponds shall be retained until drain- 
age from the disturbed areas has met the water quality 
requirements of this section and the revegetation re 
quirements of § 715.20 have been met. The regulatory au- 
thority may grant exemptions from this requirement 
only when the disturbed drainage area within the total 
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quired under the notice to abate 


this violation by July 18, 1979 (Re- 
- spondent’s Exh. A).. 


OSM conducted a followup in- 
spection of the Apex operation on 
July 23, 1979 (Tr. 24, 57). By that 
time Apex had backfilled an 
graded some of the disturbed area 
observed by the OSM inspectors 


on June 20, but had not construct- 


ed a sedimentation pond (Tr. 24- 


25, 28-31; compare Respondent’s 


Exhs. P- 1 and P-3 (photographs 
taken during OSM’s June 20 in- 
spection) with Respondent’s Exhs. 


P-5 and P-6 (photographs taken — 


during OSM’s July 23 inspection)). 
Because the abatement period 
prescribed in the notice of viola- 
tion had expired without the re- 
quired remedial action having 
been taken, OSM issued Cessation 


Order No. 79-I-25-1 pursuant to 


sec. 521(a)(3) of the Act, 30 U.S.C. 
$ 1261(a\(3) (Supp. Il 1978), and 30 


CFR 722.13 (Tr. 25-26; Respond- 


ent’s Exh. B).? On Aug. 14, 1979, 
OSM conducted an _ informal 
review of the cessation order at 
Apex’s minesite (Tr. 58). By this 
time Apex had constructed a sedi- 
mentation pond, but an OSM in-| 
spector determined that it would 


be necessary for Apex also to con- 


struct a diversion ditch to insure 
that surface drainage from the 
disturbed area would pass 
through the Pond (Tr. 65-67).4 On 


disturbed area is small and if the permittee shows that 
sedimentation ponds are [not] necessary to meet the ef- 
fluent limitations of this paragraph and to maintain 
water quality in downstream receiving waters.” 

41These provisions cal) for the issuance of a cessation 
order when a notice of violation has been issued and the 
permittee fails to abate the violation within the time 
originally fixed or subsequently extended for abatement. 
-4The record does not reveal exactly when Apex com- 
pleted construction of the sedimentation pond, although 
it appears that the pond was completed about the time of . 
the informal minesite hearing (Tr. 121, 124, 183). In any 
event there is no indication in the record that OSM was 
informed of the completion of the pond prior to the mine- 
site sain (see id.; Tr. er. 
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Aug. 16, after construction of ‘a 
required. diversion ditch, OSM ter- . 


minated the cessation order (Tr. 
59, 67; Respondent’s Exh. D). 


_ On the basis of the notice of vio-- 
lation and cessation order issued 
to Apex, OSM first proposed a 
civil penalty assessment in the > 
amount of $42,500 and subse-— 


quently reduced this assessment 


to $19,700. Apex petitioned the 
review 
OSM’s enforcement action, and a 


Hearings Division to 
hearing was conducted before an 
Administrative Law Judge on 
Dec. 18, 1980. In this proceeding 
Apex challenged the merits of the 
notice of violation with evidence 
that the State inspector who su- 


- pervised its mining operation had 


not required the company to con- 


struct a sedimentation pond in. 


the area addressed by OSM’s en- 
forcement action (see Tr. 140~41) 


and that the Pennsylvania De-— 


partment of Environmental Re- 
sources had authorized Apex to 
remove the pond eventually con- 
structed under OSM’s direction 
(see Tr. 99-100; Apex Exh. 2). 
Apex also attempted to demon- 
strate that the cessation order 
was improper because an agent of 
the company had unsuccessfully 
attempted to contact OSM to re- 


- quest an extension of time for 


construction of a sedimentation 
pond (see Tr. 32-33, 110-11), and 
that such an extension was Jjusti- 
fied by conditions at the minesite 


during the abatement period pre- © 


5In_ its original proposed assessment, OSM assessed 


$1,700 for the notice of violation and $40,800 for.the ces- 
sation order (Petition for Review, received by Hearings 
Division on Apr. 28,1980, at pars. 16 and 23)..Subse- 


quently, OSM reduced the assessment on the cessation ~ 


| not disclose that such showings 


order to $18,000 (id. at par. 24). 


_permittee’s showings. that 
disturbed drainage area within 


ceiving waters.” 
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scribed “by OSM Gee. Tr. 92-93, 


112-18, 118, 128-29). Correspond- 


ingly, Apex argued that the civil | 
penalty assessments by OSM for 
the notice of violation and cessa- 


tion order should be vacated or at. 


least reduced. . 


The ‘Administrative Law Judge ins! 


reduced the civil penalty assessed 
by OSM for the notice of viola-— 


tion, but otherwise upheld the 


challenged enforcement action 


(Decision of Feb. 26; 1981, Docket 


No. CH 0~171-P, at 4-5). In its pe- 
tition and supporting brief to the 
Board, Apex reiterated the var- — 
ious challenges to OSM’s enforce- 
ment action addressed in the pro- 
cpeains below. Hee, Bee : 


"Discussion and Conclusions 


irk Apex’s claim that the notice. 


of violation should be vacated be- 
cause the company was granted a 
variance from the sedimentation _ 
pond 
—715.17(a) by the Pennsylvania De- 


requirement of 30 CFR 


partment of Environmental Re- 
sources (PDER) is without merit. 


Sec. 715.17(a) does authorize the 


regulatory authority to. grant ex- 
emptions from the sedimentation — 
pond requirement; however, such 
an exemption must be based on a 
“the 


the total disturbed area is small” 


and that the use of a sedimenta- — 


tion pond is not. necessary “to 
meet the effluent limitations of 
[sec. 715.17(a)] and to maintain 
water quality in downstream re- 
As is explained 
below, the record in this case does 


90 
were made to the Pennsylvania 
regulatory authority. 

The State inspector’s testimony 
in the proceeding below was to 


the effect that he had limited in- 
volvement with Apex’s operations 


in the area covered by the notice 


of violation, and that the only 
advice he offered Apex with re- 
spect to those operations was that 
the company utilize some -spoil 
materials to divert surface drain- 


age (Tr. 140-41). The inspector did 
not testify that he advised Apex . 
against the installation of a sedi-. 


mentation pond. Moreover, his 
testimony regarding his authority 
to approve sedimentation control 
measures revealed that he is em- 
powered only to advise a-.permit- 
tee as to the forms of sedimenta- 
tion control that might be used in 
the mining operations (except 
under emergency circumstances 
not relevant to this case), and 
that formal approval of the con- 


trol measures taken must be ob- 
tained from the PDER (Tr. 157- | 


58). 

The letter from. ‘the 
(Apex Exh. 2) which authorized 
removal of the sedimentation 


pond, and which Apex would have. 


the Board recognize as a “nunc 
pro tunc” variance from the sedi- 
mentation pond requirement of 30 


8 The State inspector also testified to the effect that 
Apex’s permit for the area of disturbance covered by the 


notice of violation did not contain a provision requiring 
the construction of a sedimentation pond prior to initi- 
ation of mining in the area (Tr. 146-48). The permit: was 
not introduced into evidence, however, and the inspec- 
tor’s testimony in this regard does not establish either 
that Apex made the showings necessary to support an 
exemption from the requirement of a sedimentation pond 
under 30 CFR 715.17(a), or that the PDER, by its lack of 
reference to a sedimentation pond in the permit issued to 
Apex, intended to grant such an exemption. Accordingly, 
the lack of reference to a sedimentation pond require- 
ment in Apex’s permit cannot, per se, relieve the compa- 
ny from its general obligation under 30 CFR 715.17(a). 
~ See generally Cedar Coal Co., 1 TBSIMA 145, 86 ID. 250 
(1979). 
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these 


PDER | 
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‘CFR 715.17(a) (Apex Brief at 7), 
-was issued on Nov. 20, 1979, some 


4 months. after OSM’s issuance of 
the notice of. violation. No refer- 
ence is made in the letter to any 
showings by Apex that the De- 
partment’s effluent limitations 


could be met and the quality. of 


downstream receiving waters | 
maintained without the use of a 
sedimentation pond. Moreover, 


the authorization was expressly 


conditioned on the circumstances 
that ‘‘the area has been ‘seeded, 


diversion | ‘ditches installed, and 


mining has been completed,” and 
circumstances were not 
extant at the time of issuance of 
the notice of violation. Thus, even 
assuming that a regulatory au- 
thority might properly grant a 
retroactive exemption from the 
sedimentation pond requirement 
of 80 CFR 715.17(a),7 we hold that 
the PDER authorization to Apex 


to remove its sedimentation pond 


did not serve to grant such an ex- 
emption. | 
[2] Apex’s contention that mis- 


conduct on the part of OSM pre- 
cluded Apex from receiving an ex- 


tension of time to abate the viola- 
tion charge in the notice of viola- 
tion and, thus, from avoiding issu-. 
ance of the cessation order, is not 
supported in the record. Apex 


claims that its agent, Thomas — 


Smith, attempted to contact OSM 
twice by telephone prior to the ex- 
piration of the abatement period 
specified in the notice of violation, 
and that his calls to OSM’s Wash- 
ington, Pennsylvania, office were 


7 But cf. Carbon Fuel Co. -1 IBSMA 253, 86 LD. 483 
(1979); Alabama By-Products Corp., 1 IBSMA 239, 86 I.D. 
446 (1979). In these decisions the Board indicated that a 


- permittee must obtain approval of the regulatory author- 


ity before substituting alternative materials for topsoil 
pursuant to 30 CFR 715.16(a). 
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not. cate (Apex: Brief at 4), 
Mr. Smith did not testify at the 
review hearing. William B.. Ford, 
president of Apex, testified that 


he requested an extension, but he > 


could not recall the date on which 
the request was made and he 
could not produce any documen- 
tary evidence of a request (Tr. 
110-11). OSM’s Inspector Blevins, 
_ who signed the notice of violation, 
testified that he received a call 
from Smith on July 29, 1981, 6 
days after the cessation order was 
issued and 11 days after the time 


for abatement expired, in which | 


Smith referred to earlier calls (Tr. 


-$2).. Blevins informed Smith that. 


~OSM had no record of a request 
for ; an extension (id). 


(Compare Tr. 92-98, 112-18, 118, 
(120-21, and 128-29 with Tr. 24, 
49-50, and 54-55), the company 


has . not — demonstrated that it . 
-. . made a timely request. The Board 


previously. has ruled that. “when 


- the operator. waits until after the | 
time for performance has expired 


to * * * request [an extension], 
* * * OSM does not abuse its dis- 


cretion by not granting an exten- - 


sion.” White Winter Coals, Inc., 1 
IBSMA 305, 314, 86 LD. 675, 679 
(1979). In accordance with this 


ruling, and having concluded that - 


Apex was properly charged with a 
failure to pass surface drainage 
through a sedimentation pond, we 
will not. disturb the cessation 


order issued by OSM on the basis | 


of Apex’s failure to take remedial 
action within the time specified ; in 
the notice of violation. 


[3] i the proceading below the | 
Administrative Law J udge__re- 
duced OSM’s civil penalty assess- 
ment for the notice of violation 
from $1,260 to $440. We perceive 
no reason to alter the decision in . 
this regard. OSM’s assessment of 
$18,000 for the cessation order, 
which was upheld below, repre- 
sents a daily penalty of. $750 for 
the 24 days that the cessation 
order remained  outstanding.® 
This is the minimum amount re- 
quired under. 30 CFR 723.15, and, 


therefore, we will a. this. ee 
sessment. 


For the foregorngei reasons the 


decision of the Hearings Division 

-in Docket No. CH Ds 171-P'i is ar | 

i | firmed. : 
_. Even assuming that Apex could ~~ 
chow justification for an extension. 


7 se Wit A. poe a 
Chief Administrative Judge, 


NEWTON FRISHBERG 
_ Administrative Judge 


| Metvin J Mirkin | 
Administrative Judge 


8 The cessation order was issued on July 23 (Respond-. 
ent’s Exh. B) and terminated on Aug. 16 (Respondent’s 
Exh. 'D). In its brief to the Administrative Law Judge, 
Apex argues that the cessation order should have been 
terminated on Aug. 14, when OSM first observed -the 
sedimentation pond constructed by Apex. Apparently 
Apex believes that OSM’s requirement that Apex also 
construct a diversion ditch was not covered by the abate- 
ment action prescribed in the notice of violation.. 

The remedial action required by OSM in the notice 
was for Apex to pass all surface drainage from the dis- 
turbed area through a sedimentation pond (Respondent’s 
Exh. A). It follows that the mere construction of a sedi- 
mentation pond would not suffice to abate the violation 
if the pond were located in such a way as not to receive 
all potential drainage from the disturbed area. This is 
the circumstance that was observed by OSM on Aug. 14 
(Tr...65-67). Accordingly, it was proper for OSM: not to 
terminate the cessation order until the required diver- 


sion ditch was constructed on Aug. 16. 
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APPEAL OF SHAFCO 

: INDUSTRIES, INC. 
_IBCA-1447-3-81 

_-Decided March 16, 1982 


: Contract No. | 
United States eon Survey. 
- Denied. 
Contracts: Cinsuuios aaa Oe: 
- eration: Subcontractors and Sup- 
pliers—Contracts: Construction 
and Operation: Third Persons— 
Contracts: Contract Disputes Act 
of 1978: Jurisdiction—Contracts: 
Formation and Validity: Implied 
and Constructive Contracts 


' A claim for rental of blowout- prevention 
equipment used in drilling a well under a 


Government prime contract is denied 
where the supplier of the equipment al- 


leges that the equipment was furnished 
pursuant to oral orders received from a 
Government employee but the employee 
named denies having placed any orders 


with the supplier and the supplier’s own . 
order forms show the orders in question to | 


have been placed by the prime contractor. 
The appellant’s claim predicated upon a 
benefit to the Government is dismissed 


Since, irrespective of any benefit derived - 


from having the rental equipment used in 


drilling the well covered by the prime con- — 


tract, the Board has no jurisdiction over 
contracts implied in law. 

APPEARANCES: Paulette | A. 
Marshall, Launer, Chaffee, Ward 
& Orman, Fullerton, California, 


for Appellant; William Silver, De-. 


partment Counsel, San Francis- 
co, California, for the Govern- 
ment. 

- OPINION BY CHIEF 

_ ADMINISTRA TIVE J UDGE 

McGRAW © 

INTERIOR BOARD OF — 

CONTRACT APPEALS 


The appellant has timely ap- | 


pealed the decision of Feb. 19, 
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1981 (Appeal File 20),1 by which. 
the contracting officer denied its 
claim in the amount of 
$16,262.24,2 plus interest. Con- 
cerning the claim, the appellant 
states: “(T]he Complaint seeks re- 
covery on an alleged oral agree- 
ment involving certain equipment 
which, Plaintiff alleges, was pro- 
vided for the United States Geo- 
logical Survey (USGS) at its re- 
quest” (Appellant’s Brief 1). 


Findings of Fact 
1. On Sept. 25, 1978, the United 


States Geological Survey (herein- — 


after USGS) awarded Contract 
No. 14-08-0001-17666 to Grubbs 
and Sons Drilling Co. (hereinafter | 
Grubbs or contractor) for drilling 


-in the area of Dry Lake Valley 
near Hollister, California, for the 
purpose of conducting earthquake ~ 
research 
- Fault zone. Drilling was contem- . 
plated to a depth of approximate- 


in the San Andreas 


ly 3,000 feet. The contract includ- | 
ed the General Provisions: set 
forth in- Standard Form 32 (Apr. 
1975 edition) and Alterations to 


~ General Provisions (Apr. 1975). In 
- the estimated amount of $162,535 


at the time of contract award, the 


_ amount of the contract was subse-— 


1 Hereinafter all appeal! file exhibits are referred to by 
AF followed by reference to the particular exhibit 
number. 

-2 According to the appellant’s letter of Sept. 18, 1979 
(AF 14), the claim has been calculated on the acatiae 
basis: 








‘Invoice 


Amount — 











Invoice No. | | Date 
SWE ONS 5 cialis anderson: $7,288.67 
BO-B5060 s cicasishe ceacseresnnaints 5,070.00 
DUGG I ciara catia iae nae 3,953.97 
Be ene err eee | ee | 16,262.64 
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quently increased to $349,650.81 
(AFT%). | 
2. Modification No. 1 to the ree 


erenced contract (bearing an effec- — 
tive date of Nov. 9, 1978), provided — 
he advised Mark Zoback,: the 


compensation to Grubbs for the 


effort expended prior to a blowout | 


and fire which. occurred on Oct. 
17, 1978.3. as. well as. adding a-re- 
quirement to the contract that the 
contractor equip the well with 


‘blowout prevention devices meet-— 
ing all California State Division of. 


Oil and Gas standards.* 


3. When the contractor remobi- | 
lized at the drill site in late © 


March of 1979, Mr. Kenneth 
Grubbs advised Mr. John C. 
Roller (USGS inspector assigned 
to the project to monitor the prog- 
ress of the drilling) that he had 
brought a _ blowout preventer 
which was suitable for use on the 


12-inch drill hole called for by the 


contract. After drilling began, 
however, it became apparent that 


the blowout preventer intended to 


be used had only an 8-inch diame- 
ter. This would mean that the 
blow-out preventer would have to 


be removed each time the drill. 


pipe was withdrawn from the well 
for the purpose of changing the 
12-inch drill. bit. Noting that 
such a procedure would not meet 


3 See memorandum dated Noy. 1, 1978 (AF 8), for 
_ action recommended to the contracting officer as a conse- 


quence of the blowout and fire. . 


4 Sec. 16 entitled “Contractor Furnished Supplies/Serv- 


ices” (Sec. I, Special Provisions) was modified to add the 
following: “The Contractor will equip. the well with blow- 


out prevention devices that meet al] California State Di- — 
* (AF 7, modification No. © 


‘vision of Oil and Gas standar 
1). 


resentative, 
Grubbs to continue drilling until 


the requirements of the State of 
California Division of Oil and Gas 
that the blowout preventer be 
“maintained ready for use at all 
times,” Mr. Roller ® states: (i) that 


USGS Contracting Officer’s Rep- 
not to allow Mr. 


a. blowout. preventer was in use 


that would permit a 12-inch drill . . 


bit to pass through it; and (11) that 
the reason. he was so concerned 


about the. situation was that 


blowouts commonly occur when 


the drill pipe is out of the hole, 


and it would be extremely unsafe 
to allow Mr. Grubbs to remove 


~- the blowout preventer each time a 


bit change was necessary.® 
4. In an affidavit filed with ie 


Board in these proceedings (n. 5, 


supra), Mr. John C. Roller states: 


8, In order to assist Kenneth Grubbs in 
locating the required blow-out prevention 


~ equipment, I telephoned several companies 
that supply such equipment to inquire if 


5 See affidavit of John C. Roller dated July 22, 1981, at 
2, 3. This affidavit and the affidavits of Susan E. McCul- 
lough, Dorothy M. Rolleri, Herbert Mills, and Robin M. 
Rebello accompanied the Government’s Brief dated July 


30, 1981, which was submitted in response to Order Set- 


tling Record dated July 2,1981. - .. 
®In the concluding paragraph of his" affidavit, Mr. 


- Roller states: 


*i1.-I have examined Shafco’ S sanfal order, ticket No. 
3210-3255, which states ‘ORDERED BY Kenneth: 
Grubbs’. The rental order form also states ‘CHARGE TO 
USGS, Attn: John Rowland, 345 Middlefield Road, NS-85 


_ Menlo Park, Ca. 94125’. Because the form states my - 


nameand address incorrectly and shows the address 
‘NS-85’ [should be ‘MS’ for Mail Stop} of the Procure- 
ment and Contracts Section as it appears in the Grubbs. 
and Sons contract, an address that was not known to me, 


I assume that Kenneth Grubbs told Shafco to charge the. 


order to the USGS to my attention. Of course, Kenneth | 
Grubbs had absolutely.no authority to make any order 
on behalf of the 6 USGS. ” (Roller affidavit (n. 5, supra) at 3, 
4).. ; 


~ and (iv) that the equipment was 
shipped on Apr. 25, 1979 (Ze. on - 


94. 


they had the necessary equipment availa- - 


ble for rental. 


9, One of the companies that I tele-~ 


phoned was Shafco. I identified myself as 
John Roller of the U.S. Geological Survey, 


and asked if Shafco has available a blow © 
out preventor with the required pressure - 


rating suitable for use on a 12” well. I was 


told that Shafco had the equipment avail-— 
able. I did not. give my address at the ~ 


USGS, which was and is. MS (for Mail 
Stop) 77. I did not order any equipment 
| from. Shafco. — 
10. I then informed Kenneth Grubbs 
that Shafco had available for rental the 
blow out prevention equipment required 
_ by the contract. To. the best of my knowl- 
edge, but not in my presence, Kenneth 
Grubbs telephoned Shafco and placed an 
order for the blow out aPEEeuece equip- 
ment. 


5. An order. for the fegibiecd 


equipment was placed with Shafco 
Industries, Inc. (hereinafter Shafco 
or appellant) on Apr. 25, 1979, 
in the amount of $7,238.67. The 


‘face of the order (S.O. No. 3210). 


_ shows (i) that the equipment was 
- ordered by Kenneth Grubbs; (ii) 
that it was to be charged to 
USGS; Gii) that it was to be 


shipped to the attention of John > 


Rowland, 345 Middlefield  Rd., 
NS-85, Menlo Park, Ca. 94025; 


the’ same date the order was 


placed). Order No. 8258 «covering: 
additional equipment was placed 


with Shafco on June 1, 1979, in 
the amount of $5,070. ‘The order 
_ shows that the equipment was or- 
dered by Kenneth Grubbs, that it 
was to be charged to USGS and 
was to be shipped to the attention 


of John Rowland at the same ad- 


dress given in order No. 8210. 
Order No. 15697 for more equip- 
ment was placed with Shafco on 
July 1, 1979, in the amount of 
$3,953. 97, According to the terms 


of that order, the equipment was — 
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hates to have been spiced: by 
Kenneth Grubbs and was to be 
charged to the USGS with ship- | 
ment to be made to the Menlo 
Park address marked for the atten-. 
tion of John Rowland (AF 1, 3, and 
ae 

6. On ae 20, 1979, the con- 


7 tracting officer forwarded Shafco’s 


invoice in the amount of $7,238.67 
(AF 2) to the contractor (Grubbs) 


for payment. The contracting offi- 
cer appears to have been = con- 


cerned about the possibility that 
Grubbs would file a claim for. 


being required to replace the 8- 


inch blowout prevention equip- _ 
ment it had contemplated using | 
with equipment meeting Califor- © 


nia Oil and Gas standards (AF 9- 


12).7 The contractor filed no claim 
but returned the invoice previous-. 
1 in the 
amount of $7,238.67,8 accompa- 
nied by a handwritten note signed 
by Kenneth Grubbs, in which he 
states: “Grubbs and Sons Drilling 


is returning the Shafco bill for 
~ USGS to pay” (AF 18). 


7In a memorandum to the contractirig officer dated 


_ Aug. 21, 1979, Mr. Mark Zoback, Office of Earthquake 
- Studies, refers to the requirement that. the well he 


equipped with blowout prevention equipment devices 


‘meeting the California Division of Oil and Gas standards 


(n.4, supra). The concluding paragraph of the memoran- 
dum reads: ‘‘As the Contracting Officer’s Representative 
on the subject contract, it is my position that the Shafco . 
B.O.P. was procured to satisfy the contractor’s obligation _ 
under the terms of the contract. Hence, the contractor is 
financially obligated for this procurement” (AF 10). 

§ The invoice in question is invoice No. 20-25585. The 
contracting officer who rendered the decision from which - 
the instant appeal was taken states: 

“(W]e maintain no central log or register ae invoices 
received, but file and record each invoice with the appli- 
cable contract or order. Because of the missing, conflict- 


_ ing, and incorrect data on the Shafco invoices, we cannot 


determine how Shafco invoice no. 20-25585 was handled 
when it was first received at USGS and how it eventual- 
ly came to the attention of Contracting Officer Rolleri. 
For the same reasons, it cannot be determined when or 
by whom, or even if, the originals of Shafco invoices no. 
20~25950 and no. 20-26111 were received by USGS or, if 
they were received, what may have happened to them.” 
(Affidavit of Susan E. McCullough (n. 5, supra) at 2, 3). 
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ae ih a letter to USGS under the 


date of Sept. 18, 1979 (AF 14), 


‘Leland C. Launer, president of the 
appellant corporation, referenced 
telephone conversations with Ms. 
Robin Rebello on Sept. 17 and 18, 
1979,° after which he stated that 
he was. enclosing three invoices 
(n.2, supra). Over 2 months later 


in a letter to the:contracting offi-— 
28, 1979 


cer under date of. Nov. . 
(AF 15), Mr. Launer referred to.a 
conference he had. attended. on 
Nov. 21, 1979,1° at which Mr. 
Mark Zoback and Ms. Robin Re- 


bello had also been present. Since, 


in prior conversations, the appel- 
lant had been advised that its in- 
voices had been approved and sub- 
mitted for payment, Mr. Launer 
reported that he was greatly dis- 


appointed to learn at the confer-— 
ence that the matter had been in 
considerable : 


dispute » for as 


° In an affidavit dated July 23, 1981 (n.5, supra), Robin 
M. Rebello states: 


“4, In response to Mr. iaanee s phone call, I made in- . 


quiries within the Office of Earthquake. Studies regard- 
ing the status of Shafco invoices. To the best of my recol- 
lection, I understood Nancy Crossley, Administrative Of- 
ficer responsible for Branch of Tectonophysics, to say 
that the Shafco invoices had been processed for payment. 


It is now my understanding that she was relaying infor- 


mation from her conversation with Herb Mills, Asst. 


Branch Chief, and that what he had meant was that a | 


Shafco invoice had been forwarded out of the office. - 

“5, I assumed Ms. Crossley’s advise [sic] to mean that 
the invoices had been certified and submitted for pay- 
ment to the USGS branch of Financial Management in 
Reston, Virginia, and on September 18, 1979, in a second 
telephone conversation, I told Mr. Launer that I believed 


that the invoices in question had been processed and sent . 


to Reston for payment. Because we had no copies of the 
invoices in the office, I asked Mr. Launer to supply addi- 
tional copies to me so I could follow up on them. 

“§. I have subsequently learned that Shafco was a sup- 
plier of a USGS. contractor, Grubbs and Sons, and that 
the USGS considered the Shafco invoices to be an obliga- 
tion belonging to Grubbs and Sons.” 

10Tn her affidavit at paragraph 7 (n.9, supra), Ms. Re- 


bello states that at the conference on Nov. 21, 1979, Mr. 


Mark Zoback (the contracting officer’s representative) ad- 
vised Mr. Launer that “the USGS regarded payment of 

the Shafco invoices as an obligation of the prime contrac- 
tor, Grubbs and Sons.” 


period.!1 He also noted that Shaf- 
co’s posture may have been sub- 
stantially impaired by reason of. 
the failure of the USGS to. ac- 
quaint the appellant with the un- 
fortunate events which had tran-. 
spired. : 

By letter dated. Dec. 27, 1979 


(AF 16), the contracting officer ad- 


vised the appellant: (i) that pay- - 


ment. to Shafco for the rental of 


the blowout prevention equipment 


was the direct responsibility of 


the contractor (Grubbs); (ii) that 


-Shafco should pursue independent : 
methods to obtain payment from 


Grubbs; and (iii) that any further 
money found to be due to Grubbs — 
would be held pending evidence 
that all outstanding claims 


against Grubbs had been paid.12 


8. In a letter to the contracting 


officer dated Oct. 23, 1980 (AF 19), 
counsel for the appellant identi- 


fied the USGS. employee who was 


said to have ordered the equip- 


11Jn her. affidavit dated July 14, 1981 (n.5, supra), 
Dorothy M. Rolleri states‘at pages 2,3: . _ 

“5.. From the time I received Shafco Invoice No. 20-. 
25585, I considered it to be an invoice which a supplier 
had mistakenly sent to the USGS rather than to the 
prime contractor, Grubbs and Sons, with whom Shafco 
had entered into the rental agreement covered by the in- 


voice. 


“6. Neither Inspector. John Roller nor Contracting Of- 
ficer’s Representative Mark Zoback nor anyone else at 
the USGS who was involved in the Grubbs contract, 
except for myself, had the authority to place an order of 
the size of the Shafco order on behalf of the USGS. The 


_ limitations on the contracting authority of USGS em- . 


ployees are set out in the USGS Manual and have been : 
published in the. Federal Register. The limitations on the 
authority of Department of the Interior personnel to ~ 
place oral orders are set out at 41 CFR § 14-3.650-1(a). 
The approval of the USGS of an invoice for payment on 


' an oral order can be made only by someone with the au- 


thority to have placed an order of that kind and amount, 
and no one at the USGS who handled Shafco.invoices, » 
other than myself, had such authority. In any case, it is 
my belief that no USGS employee placed an order with, - 
or otherwise contracted with, Shafco.” 

12 Tn a letter to the contractor (Grubbs) dated Jan. 11, 
1980, the contracting officer states: “Release of additional 
payment to you under the contract: shall be withheld 
*-* * until all outstanding claims have been paid i in full 
* * #7 (AF 17 at 2). 
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ent 18 | by the claim and 7 


stated that the appellant consid- 
ered the contract to be an obliga- 
tion of the USGS because: 


~ (a) The order for the equipment was ini- 
tially made by an employee of USGS; 
hence, the contract was between Shafco 
and USGS. | 


(b) Irrespective of ie dilamately: ander 


your contract with Mr. Grubbs, should be 


obligated to pay for the equipment, Shafco 


Industries, at all times reasonably expect-. 


ed and looked to USGS for payment. » 


(c) Regardless of who contracted with 


_ Shafco, a benefit was received by USGS at 
Shafco’s expense, and it would be unjust 
for Shafco to remain uncompensated, 


(AF 19 at 2). 


9. In the decision from which 
the instant appeal: was taken, the 
contracting officer found that no 
implied contract had been created 
between the USGS and Shafco on 
the following grounds, inter alia: 


[T]he conduct Shafco relies on was not 


sufficient to create such an implied con- 


tract. There was nothing in Mr. Roller’s 
dealings with Shafco which constituted a 

“meeting of the minds” between the par- 
ties. Mr. Roller did not order the equip- 


ment from Shafco, but merely inquired if. 


the equipment was available. Shafco’s own 
_ order form identifies Kenneth Grubbs as 

the person who -placed the order. ta Italics 
in original. | 


13 After asserting that the order for the equipment 
was originally made by telephone by a USGS employee, 
a Mr. John Rowland, the letter states: 

“After the invoices were sent to your office during late 
1979, and your office indicated initial rejection of the 
same, an officer of Shafco Industries contacted’ Mr. 
Grubbs by telephone. Basically, Mr. Grubbs substantiat- 
ed and corroborated what was already known by Shafco 
concerning the contract. Specifically, Mr. Grubbs stated 
that John Rowland of USGS ordered the equipment. 
Grubbs’ only involvement with the particular Shafco 
equipment was that he called in detailed information 
needed to insure proper equipment (flange size, etc.), and 
he signed for delivery of the equipment at the drill site.” 
(AF 19, letter from appellant’s counsel to contracting of- 
ficer dated Oct. 23, 1980, at 1). - 

14 AF 20 at 4. Earlier in the decision the contracting 
officer had stated: 

‘{Sjhafco maintains that it helieved the equipment was 
being leased to the Government, and cites its failure to 
make a credit check on Mr. Grubbs’ company as evidence 
of this belief. Shafco’s order form, however, reads: ‘OR- 
DERED BY Kenneth Grubbs.’ It is not clear whether 
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10. Accompanying the appel-_— 
lant’s brief was a Declaration of 
Leland C. Launer in which the 
president of the appellant’s corpo- 
ration states: (ij) that early in Apr. 
1979 a telephone inquiry came 
into Shafco’s Bakersfield office 


from a USGS employee regarding ~ 
the availability of blowout preven- 


tion equipment for a well near 
Hollister, California; (ii) that a 
few days prior to Apr. 25, 1979, a 
USGS employee involved with the 
drill site near Hollister — tele- 


phoned Shafco’s Bakersfield office 


to say that USGS would be order- 
ing blowout prevention equipment 
for the well and that the “tool 
pusher” Kenneth Grubbs!> would 
be calling to give Shafco the spe- 
cifics on size requirements and so 
forth; (iii) that Shafco delivered 
all the equipment requested of it 


‘to the Hollister drill site on or 


about late Apr. 1979 as reflected 
in the billing invoices included in 
the appeal file (AF 3-6);1° (iv) 


Shafco knew Mr. Grubbs to be a Contractor of the USGS 
or whether it believed him to be an employee of the 
USGS.” 

(AF 20, contracting officer’s decision dated Feb. 19, 1981, 
at 2 (italics in original)). 

15 More specifically the declaration states: 

- “8. SHAFCO’s Bakersfield office received a call from 
Grubbs on or about April 25, 1979. Grubbs gave SHAFCO 
the specific requirements for equipment needed at the 
USGS drill site, which: was to be billed to USGS, 345 
Middlefield Road, NS-85 Menlo. Park, CA. Grubbs in- 
formed SHAFCO that the USGS ‘contact person’ was 
John Rowland. SHAFCO at this point wrote up the 
order. 

“9. SHAFCO did not investigate the. credit of KEN- 
NETH GRUBBS because it relied upon statements made 
by USGS personnel who indicated previously the USGS 
would be paying the SHAFCO bills. SHAFCO has always 
believed the U.S. Government pays its debts.” 


(Declaration of Leland C. Launer (July 21, 1981) at 2). 

16 The appeal file shows that the $5,070 worth of equip- 

ment covered by order No. 8258 was not ordered until 
June 1, 1979, and was shipped on that date (AF 3, 4); and 
that the $3,953.97 worth of equipment covered by order 
No. 15697 was not ordered until July 1, 1979, and was 
shipped on that date (AF 5, 6). 
- With respect to the original invoices pertaining to the 
above two orders, the contracting officer raises a ques- 
tion as to whether they were ever received by the USGS 
(n.8, supra). 
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that j in sueiy React. Bob Jones, a 
USGS employee, assured Shafco 
that a check covering its invoices 


would be sent to it within 1 week; 
(v) that when Shafco telephoned 


the USGS in mid-August of 1979, 


its call was referred by Roger. 
Goodwin, a USGS employee, to a. 


Mr. Rolles, another. USGS employ- 
ee, who stated that Shafco’s in- 
voices would be paid soon; (vi) 


that in September of 1979, Nancy 
Crossley, a USGS employee, told 
Launer that all Shafco in-— 


Mr. 
voices had been approved and for- 
warded to Reston, Virginia, for 
payment but by reason of the end 
of the Government’s fiscal year 


payment would not be received 


for 3 to 4 weeks;!7 (vii) that at a 
conference he attended on Nov. 1, 


1979, Mr. Launer learned (a) that 


through the bidding process a 
USGS contract had been awarded 
to Grubbs (a minority driller) to 
drill the well(s) near Hollister, 
California, (b) that in Oct. 1978, 
while drilling a well for the USGS 


without blowout prevention equip- 


ment Grubbs had drilled. into a 


. ‘7 Commenting, upon these allegations the Department ; 


counsel states: 

“(S}hafco alleges for ihe first time in the declaration * 
* * that in addition to the statement of Robin Rebello in 
September 1979, similar statements were made by USGS 
drilling superintendent Jones and by a ‘Mr. Rolles’ in 
August 1979, and by Administrative Officer Nancy Cross- 
ley.in September 1979. Nancy Crossley and Robert Jones 


_ have authority to contract on behalf of the USGS only in 


an amount not exceeding $500, and then only while in 
' travel status. USGS Manual, Part 205, Chapter 4, para- 


_ graph .3.B. Nancy Crossley does not remember a tele- © 


phone conversation with Mr. Launer,-and Robert Jones 
is, at the time of filing of this brief, in the field and un- 
available for interview. Even if Ms.~Crossley and Mr. 
Jones did make such statements, however, Shafco would 


not as a result be entitled to the payment of the invoices — 


by. the USGS, for the same reasons that Robin Rebello’s 
erroneous statement to Mr. Launer did not create such 
an entitlement. There is not, nor was there at any rele- 
‘vant: time, an a a at the USGS named ‘Mr. 
Rolles’”” _ 


' (Brief of the Department: ‘of the oe at 14, footnote 
3). 
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from 


| high pressure gas zone which rere 


precipitated a well fire with resul- 
tant. injuries and destruction of 
property, and (c) that thereafter 
Grubbs drilled a second well in 


the area for the USGS using — 
! | | equipment. 
furnished by Shafco; and (viii) 


blowout. prevention 


that. a written refusal to pay 
Shafco was not made. until at the 


time of the contracting officer’s 
letter of Dec. 27, 1979 (Declaration 
of Leland C. Launer at 1-5). — 


_ Discussi ton 


‘Resolution of the instant appeal 
will entail | passing upon the fol- 


lowing questions: 


1. Did any USGS employee 
place oral orders. with the appel- _ 
lant for the blowout prevention . 
equipment covered by its claim? 

2. Did any of the persons named 


have authority to bind the Gov- 
ernment by an oral contract? 


3. Is the Government lable to 


the appellant on the basis of an 
implied contract by reason of the 


benefits said to have been derived — 
the use of appellant’s 
blowout. prevention equipment © 
during the drilling of a well under 
a Government contract? | 

As to the first question, it is 
clear that appellant’s claim 
against the Government is predi- 


cated principally 18 upon a verbal 


18 The appellant also relies the ‘some extent upon as- . 
surances that it would be paid for the blowout. preven- 
tion equipment by USGS. These assurances were alleged- 


_ly given by. Mr. Bob Jones, Ms. Nancy Crossley, and a 


“Mr. Rolles” (finding 10). and were admittedly given by 
Ms: Robin Rebello: (n.9,; supra) According to the appel- 
lant, all of such assurances were received in Aug. and 
Sept. of 1979. It is undisputed that no equipment was or- 
dered from Shafco after July of 1979. The Board there- 
fore finds that in accepting and filfilling the orders for 


. the rental of the equipment here in issue the appellant — 


could not have relied upon assurances received from the 
individual named in Aug. and Sept. 1979. 
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order allegedly given to Shafco by 
a “John Rowland” in the spring of 
1979 (n.18, supra, and accompany- 
ing text). The Government has 
treated appellant’s allegations as 
if they refer to a USGS employee 
namd John C. Roller and so shall 
we. In his affidavit Mr: Roller 


states (i) that he did telephone 


Shafco to inquire whether it had 
available a blowout preventer 
with the required pressure rating 
suitable for use on a 12-inch well; 
‘(i) that he was told that such 


equipment was available;!° and 


(iii) that thereafter he informed 
Mr. Kenneth Grubbs?° that 
Shafco had. -available for. rental 
- the blowout prevention eauipment 
required by the contract. 

The allegations made by the ap- 
pellant with respect to the order 
placed by ‘John Rowland’ (John 
Roller) are characterized by a lack 
of specificity. Appellant’s counsel 
makes reference to having been 

“informed by my client that the 
_ order for the equipment was origi- 
nally made by telephone by a 


~. USGS employee, a John Row- 


_Tand”*2 (AF 19. at 1). From the 


-19By undertaking to determine the availability of 
blowout prevention equipment, the Government may 
have contributed in some measure to the apparent confu- 
sion of the appellant concerning the status of Mr. 
Grubbs, While asserting that Mr. Grubbs had absolutely 
no authority to make any order on behalf of USGS {.6, 
supra), Mr. Roller’s affidavit is silent as to what he did, if 
anything, to inform the appellant that this was the case. 
In the course of denying the claim, the contracting offi- 
cer recognized that the appellant may have considered 
Mr. Grubbs to be an employee of USGS (n.14, supra). 

20 The Department Counsel asserts that in the declara- 
tion of July 21, 1981, Shafco’s President virtually admits 
that it was. Kenneth Grubbs who placed the order with 
Shafco and gave instructions to hill the order to USGS, 
attention “John Rowland” (Brief of the Department of 
the Interior, at 9, footnote 1). Appellant has not predicat- 
ed its claim, however, upon oral orders received from 
- Kenneth Grubbs. Instead, it has attempted to rely upon 
hearsay statements by Mr. Grubbs to support its allega- 
tion that the blowout prevention equipment was ordered 
by “John Rowland” (John Roller), a USGS employee 
(n.13, supra). 


21 Insofar’ as the record discloses, Mr. “John Rowland” . 


* - was not named as the USGS employee who had ordered 
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| Declaration of Leland C. Launer 


(Finding at 10) it is not possible to. 
determine the. identity of the 
USGS employee who telephoned 
Shafco’s Bakersfield office a few 
days prior to Apr. 25, 1979, to say. 
that the USGS would be ordering 
blowout prevention equipment for 


a well near Hollister, California; 


nor does the declaration identify 
the person in Shafco’s Bakersfield 
office to whom such representa- 
tion was allegedly made. Accord- 
ing to the declaration; it was 


Grubbs who informed Shafco that | 


the USGS contact person was 
“John Rowland” (n.15, supra). — 

In his affidavit, however, John 
C. Roller states that he did not 
order any equipment from Shafco. 
This statement by Mr. Roller is 
corroborated by appellant’s own 
order forms, all of which state: 
“Ordered by Kenneth Grubbs” 
(n.14, supra, and. accompanying 
text). 

Based upon the record made i in 
these proceedings, the Board finds 
that the appellant has failed to 
show that Mr. John C. Roller or 
any other USGS employee placed 


an oral order with the appellant  _ 


for the rental of the blowout pre- 
vention equipment covered by its 
claim. 

Addressing the second question, 
Ms. Dorothy M. Rolleri (the. con- 
tracting officer during the time 
the orders for the blowout preven- ~ 
tion equipment were placed with | 
Shafco) states: “[Nleither Inspec- 
tor John Roller nor Contracting 
Officer’s Representative Mark 
Zoback nor anyone else at the 
USGS who was involved in the | 


the blowout prevention seiinmnent until Oct. 23, 1980 
(AF 19), or more than 15 months after the last.invoice - 
covering such equipment had been submitted (AF 6). 
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Grubbs — contract, ee eotn for 


myself, had the authority to place 


an order of the size of the Shafco 
order on behalf of the USGS 


** *” (n.11, supra). After noting 
that the Government is not bound 


by the unauthorized acts of its 


‘agents and that anyone dealing 


with the Government must ascer- 


tain the limits of the agent’s au- 


thority, the Department counsel 
states: 


[The limitations on the contracting. au-. 
thority of USGS employees are set: out in 
_the USGS Manual at Part 205, Chapter 4, 
published in the Federal Register at 40 FR 
58275, November. 17, 1975, and the limita- 
tions on the authority of all Department of 
the Interior personnel to place oral orders 
are set out in the Code of Federal Regula- 
tions at 41 CFR §41-3.650-1(a), published 
in the Federal Register at 41 FR 19222, 
May 11, 1976..As a geophysicist in the 
Office of Earthquake Studies, Geologic Di- 


vision, John Roller had authority to con- 


tract on behalf of the USGS ‘only. in an 
amount not exceeding $500, and then only 
while in a travel status. USGS Manual, 
Part .205, Chapter 4, Paragraph .3.B !?4 


(Brief of the Department of the 
Interior at 11, 12). 

The appellant has made no 
effort to show that any of the per- 
sons named had authority to 
enter into oral contracts on behalf 
of the USGS in any amount or to 


22 Later in the brief, the Department Counsel address- 


es the question of ratification, stating: 

.  “Shafco’s Invoice No. 20-25585 was in the amount of 
$7,288.67. (Appeal File, Tab 2) John Roller’s project chief, 

Mark Zoback, who was the Contracting Officer's Repre- 


sentative on the Grubbs contract, had authority to con-- 
‘tract only in an amount not exceeding $2,500.-The Tec-. 


tonophysics Branch Chief, Barry Raleign, had authority 
to contract only in an amount not exceeding $5,000, as 
_did Assistant. Branch Chief Herb Mills when he was 
acting as Branch Chief. Administative- Officer Nancy 
. Crossley, USGS drilling ‘superintendent Robert Jones, 
_ and Robin Rebello, a clerk-stenographer in the Tectono- 
_ physics Branch, all had authority to contract’only in an 
amount not exceeding $500 while in travel status. USGS 
‘Manual, Part 205, Chapter 4, Paragraph .3.B.” 


(Brief of the Department of the Interior at 13). 


--Register:?4 


Aaee es coniv ats of any type in 


the dollar amounts involved in 
the Shafco orders.2? Addressing | 


the authority question, the appel-— 
lant states: “[T]he USGS admits 
that it did not advise Shafco of 
any limitations on the contracting | 
- authority of USGS employees” 
(Appellant’s Brief at 3). Parties _ 
are charged with -knowledge of — 
any limitations on the contracting 


authority of Government: agents 

when published in the: Federal. 
however, and they 
cannot rely upon the doctrine of 


apparent authority when dealing 
with agents of the Government.?°. 


The Board finds that none. of 
the persons named by the appel- 
lant had authority to bind the 
Government by an oral contract 
and that none of those named had 


authority to contract in any form 


in the amounts involved in. the 

Shafco orders here in question. 
Remaining for consideration is _ 

the question: of whether the Gov- 


ernment is liable to the appellant 


_ 23 Appellant’s. Brief at page 2 states: “Tab 8. of the 
Appeal File indicates at (8) that Halliburton Services was 
paid $14,066.89 by USGS to seal a well drilled by Ken- 
neth Grubbs. Since Halliburton Services was paid direct- 
ly by the USGS, Shafco should be also.” 

‘The Department ‘counsel offers the following comment: 


“The sealing by Halliburton Services of a well in order to — 
- -prevent gas leakage after the blowout and fire in the fall 


of 1978 * * * was a separate procurement by the USGS, 


‘outside the scope. of the USGS—Grubbs contract, ‘for 


which the USGS paid Halliburton. Halliburton also pro- 
vided supplies to Grubbs and Sons, and for those sup- 
plies, Halliburton, like Shafco, had:to look to Grubbs and 


~ Sons and not to the USGS for payment. ma 


Brief of the Department of the Interior at 18, footnote . 


‘04 Kaderal Crop Insurance. Corp. v. Merrill, 332 U.S. . 
380, 384-85 (1947), in which the Supreme Court stated: - 
“Just as everyone is charged with knowledge of the 


‘United States Statutes at Large, Congress has provided 


that the appearance of rules and regulations in the Fed- | 


eral Register gives legal notice of their conterits. 49 Stat. 


502, 44 U.S.C, § 307.” 
25 See R & RK Construction Co., IBCA~413: Sa IBCA- 


~ 458-9-64 (Sept. 27, 1965), 72 LD. 385, 388-90, 65-2. BCA 


par. 5,109: at 24,061-62. 
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by reason of a contract implied in 
law. In its brief at 3, the appellant 
states that it is inequitable for the 
USGS to receive the benefit 2° 
and use of Shafco’s equipment 
and yet refuse to make any pay- 
ment to Shafco. Our finding that 


no order was placed with the ap- 


pellant by anyone authorized to 
do so on behalf of the Government 


precludes a finding as to the 


meeting of the minds of the par- 
ties 27 from which. a contract im- 
plied in fact could be inferred. 


_ The position of the appellant ap- 


pears to be that as a matter of 
law 28 it should be paid for the 
blowout prevention | 
‘used in drilling a well under-a 
Government contract. Even if the 
Board were to find this to be the 
case, it would still not be.in a po- 


‘sition to provide the appellant 


with any relief since the Board 


has no jurisdiction over contracts — 
con-— 


implied 


| in law or quasi. 
tracts.?% — 


26 The position of the Government is that the direct | 


and primary benefit provided by Shafco was to Grubbs 
and Sons and as a consequence there was no “unjust en- 


richment” of the Government, which derived at most. 


only an indirect benefit (Brief of the Department of the 
Interior at 18). 

27In Porter v. United States, 204 Ct. Cl. 355, 365, 366 
(1974), the Court of Claims stated: 

“The general rule in government contract law is that a 
contract implied in fact is one ‘founded upon a meeting of 


minds, which, although not embodied in an express con-. 


tract, is inferred, as a fact, from conduct: of -the parties 


,; showing, in the light of the surrounding circumstances, — 


their tacit understanding. Baltimore & Ohio RR. v. 
United States, 261 U.S, 592; 597 (1923); Algonac Manufac- 
turing Co. v. United States, 192 Ct. Cl. 649, 673-74 * * ” 
(Footnote omitted. y". 


See also. discussion: of implied in fact contracts in ABT 

Associates, Inc., DOT CAB No. 1059 (Sept. 8, 1980); 80-2 
BCA par. 14,657 at .72,289-93. | 

- 28The Court of Claims has no “jurisdiction over con- 

tracts implied in law. See Porter v. United States (n.27, 

supra) in which at footnote 5 the Court said: “We pre- 

sume that plaintiff alleges an implied-in-fact. contract 


since the court lacks jurisdiction over contracts implied | 


in law. Merritt v. United States, 267 U.S. 388, 341 (1925); 


’ Putnam Mills Corp. v. United States, 202 Ct. Cl. 1, 8 n.3, 


479 F.2d 13384, 1887 n.3 (1978),” 

29 Under sec: &(d) of the Contract Disputes Act of. 1978 
(41 U.S.C. § 607(d) Gupp. II 1978) the agency boards of 
contract appeals are authorized to grant any relief avail- 
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Decision _ 


For the reasons stated aid on 
the basis of the authorities cited, 
the appeal is denied insofar as it 
is based upon a contract-implied-> 
in-fact and is dismissed insofar as 
it is based upon a contract-im- 


plied-in-law. 


WILLIAM F. McGraw 
Chief Administrative Judge 


I CONCUR: 
RUSSELL C. LYNCH 


Administrative Judge 
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Decided March yy) 1982 


olen No. — 7-07-40-00627, 


Bureau of Reclamation. — 


- Sustained 


Contracts: Construction and Op- 


eration: Waiver and Estoppel—. 
Contracts: Disputes and Reme- 
dies: Termination for Default 


- Upon finding that the Government waived | 
the original completion date for perform- 


ance of a fixed-price construction contract 
by permitting the contractor to work after 
default, failed to fix a new specific comple- 
tion date after waiver, and failed to prove | 


abandonment or. anticipatory breach on 
_the part of the contractor after the waiver, 


the Board holds the. contractor. to have 
been wrongfully terminated for default 
and entitled to have the termination for 
default converted to a termination for the © 
convenience of the Government. 


able to a litigant asserting a contract claim in the Court | 


of Claims. Since the Court of Claims has no jurisdiction 
over contracts implied in law, neither do agency boards 
of contract appeals. See Dean Prosser & Crew, IBCA- 
1471-6-81 (Aug. 28, 1981}, 88 ID. 809, 81-2 BCA par. 


. 15,294. - 


do; 


“Soty. Ey 2 BT _ MILO WERNER CO. 


4 March 92, +1982 


APPEARANCES: Randall C. 
Schoonover, Tilly & Graves, At- 


torneys at Law, Denver, Colora-— 
; Roland. G.. 

- Robison, Jr., Department Coun-: 
sel, Salt Lake re Utah, for Bo 


for Appellant; 


Government. 


| | OPINION BY —_ 
- ADMINISTRATIVE JUDGE 
7 DOANE — 


INTERIOR BOARD OF 
CONTRACT APPEALS 


The question presented by ‘this 


appeal is whether appellant is en- 


titled to have a termination for 
‘default converted toa termination 


for the convenience of the Govern- 


ment (1) because excusable causes . 


of delay were established, or (2) 


' because the Government waived 


its eet to terminate for default. 


Background 


The subject contract was award- 
ed to the contractor (appellant), 


fixed contract price of $177,000. 
The construction contract, on 
Standard Form 23 (January 1961 
edition, Rev. 4-75), 


_ created by Crystal Dam in -the 
Black Canyon of the Gunnison 
River, located approximately 24 

miles east of Montrose, Colorado, 

in Montrose County. Sec. 1.2.2 of 


the Specifications described the 
work to be performed to consist of 


clearing the reservoir area, spe- 
cifically: Clearing and disposing of 
standing trees, stumps, and brush 
of specified sizes from. approxi- 


; mately 170 acres between eleva- 


terials 
acres between elevations 6,700 
and 6,756 feet: The disposal proc- 
ess consisted of burning combusti- | 


provided for’ 
the clearing of Crystal Reservoir. 
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ener 6,700 and 6, 756 feet: topping? 

or removing trees and brush of 
specified sizes protruding above 
elevation 6,700 feet; and clearing 


and disposing of floatable downed — oS 


trees, brush, and combustible ma- 
from approximately 170. 


ble debris and removing logs and 


incombustible debris from the res- - 


ervoir area. 
Notice to proceed with the work 


under the contract was given by > 
letter to appellant, dated Aug. 17, — | 
1977, and received on Aug. 20, 


1977. The specifications required 


-all work to be completed by Jan. 


17, 1978, 150 calendar days from 


| the date of receipt of the notice to | 


proceed, and provided for liquidat- 
ed damages to be assessed against 
the contractor in the amount of 
$100 per day for each calendar 
day of delay beyond the date fixed 


- for completion of the contract. 
the Milo Werner Co. of Penrose, | 
Colorado, on July 26, 1977, at the 


The contractor performed well 
during the first part.of the con- 


tract until around the middle of | 


Nov. 1977, when it became appar-_ 
ent that the work would not be 
completed on time with the equip- - 


-ment and personnel then avail- 


able (Tr. 15-16). On Nov. 18, 1977, 
Mr. Frank D. Carlson, the con- 
struction engineer for the Bureau 
of Reclamation (BOR) and super- 
visor of BOR inspection personnel 


for the project, sent the following 


letter (Appeal File Item 14, Al 
14) to appellant: 


- This letter is to remind you Abat Janu- 
ary 17, 1978 has been established as the _ 
completion date for performing the work, _ 
required by this contract, within the 150 
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- days allotted iy the specifications. It ap- 


pears that at your present rate of progress, 
this work will not be completed within the 
specified time. You are urged to review 
your schedule concerning completion of 


the work wenn the prescribed. time 


period. 


The contractor seahwaed it tne 


work through Dec: 19, 1977. How- 
ever, on Dec. 20, 1977, the work 
was unilaterally suspended by the 
contractor and on Jan. 3, 1978, the 
president of the contractor, Mr. 


Milo. Werner, sent the following 
~ letter (AF-15). to the construction | 


engineer: 


In reference to our recent conversation 
of December 20, 1977, I would like to re- 


quest for a suspension of time and work on 


_ the Crystal Reservoir Clearing Project. 

On the morning of December 19, 1977, 
we found Crystal Reservoir frozen over in 
parts keeping us from getting to over two- 


thirds of our work. Extreme low tempera- .. 


tures. are causing us problems with start- 
_ing our boats, snow on slopes making dan- 


gerous working conditions for the men and 


production very low. . 

Our company feels that the job could 
have been done within the 150 days al- 
lowed in the contract if done in a time 
when weather would have — permitted 
normal production. We estimate that the 
project could be completed within 6 to 8 


weeks under desireable [ste] weather condi-. 
_ tions. 


In consideration of request being grant- 
ed, no additional charges will be requested 
_ by allowing us to.continue in the spring of 

1978. 

For these reasons we would like to re- 
quest: that work be entirely suspended as 
of December 1, 1977 as of after that date 
we lost several days due to snow. _ . 


‘On Jan. 6, 1978, the then acting 
construction engineer, sent the 
following letter (AF-16) to the 
BOR regional director at Salt 


Lake City who was the contract- 


ing officer (CO) for the subject 
project: 


_. Enclosed is a copy of the contractor’s 
letter dated January 8, 1978 requesting 


suspension of work under the subject 
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spesiboations The contractor cites severe 
weather conditions and resulting unsafe — 
working conditions ; as a reason for suspen 
sion of work. | 

At the present time at Crystal, the. res- 
ervoir is covered with ice making access. — 
difficult. and considerable snow on the 
slopes making working conditions| hazard- ~ 
ous. It does not appear to be practical to 


i continue work under these -conditions. 
Please review the contractor’s. request and 


advise this office concerning a proper 
answer to the contractor’s letter. | 
Paragraph a. of Sec. 1.1.4 of the 
Specifications (AF~5) pertaining 
to safety and health provides: | 
The contractor shall not require any la- 
borer or mechanic. employed in the per- 


formance of the contract to work in sur- - 
roundings or under. working conditions 


which are unsanitary, hazardous, or dan- 


gerous to his health or safety, as deter- | 
mined. under construction safety and 


- health standards promulgated by regula- © 


tions of the Secretary of Labor. 


Nevertheless, the CO responded to 
the Jan. 6 letter by a letter to the 
construction engineer, dated Jan. 
23, 1978 (AF-17), in the following 
manner: 

We have reviewed the contractor’s letter 
and find no reason to suspend the work — 
until spring. In reviewing-the opening of 
bids and award of contract, the bids were © 


opened on July 14, 1977, and the contract 


was awarded on July 26, 1977, with notice 
to proceed on August 20, 1977. This does 
not appear to be an excessive amount of 
time as the bid acceptance period included 
a 60-day acceptance period. | 
_ The contractor should be informed that 

we find no reasons to suspend the work or | 


the liquidated damages in the contract. . 


The contractor should be advised that he > 
should complete the remaining work as 


" soon as possible to eliminate. excessive liq- 
_uidated damages. 


The decision of the co on the re- 
quest for suspension was then 
transmitted to the contractor 


_ from the construction engineer by 


letter dated Jan. 30, 197 % ante 
which reads: : 
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Ag review - of the subject letter ‘has been: 
made concerning your request to discontin- 
ue clearing operations until the spring of 
1978. We find no reason to suspend the 
work or the liquidated damages to be as- 


sessed under the contract. It is suggested | 


that you complete the remaining work as 
soon as possible i in order to avoid excessive 


os liquidated damages. 


Following the winter shiitdown: : 
the construction enginer sent the 


following letter, dated Apr. 14, 
1978 (AF-19), to the contractor:. 


As you have been advised in a telephone 


conversation with a representative of your 
organization, the ice has gone off Crystal 
‘Reservoir and clearing operations can now. 
be resumed. 

Paragraph §l,. Part b of Supplemental 
Notice No. 2 to the specifications states 
that the reservoir elevation .will be con- 


trolled between El. 6700 and El...6755 to 


within 5 feet plus or minus of the eleva- 


tion requested by the contractor subject. to 


changes by the unregulated side flows. — 
An early resumption and completion of 
the remaining work might avoid problems 
at a later date due to fluctuations in the 
reservoir elevation as a result of high 
runoff from Cimarron Creek and other 
side flows which cannot be regulated. — 


The contractor resumed work at 
the reservior site on Apr. 18, 1973, 
but encountered considerable dif- 
ficulty because of © congestion 
caused by floating logs and debris, 
and equipment breakdowns which 


seemed to persist for the remain- 


der of April and on into the 
month of May (Ap. Ex. B, pp. 40- 
- 67, Inspector’s Logs). As a result, 
- the following letter, dated May 19, 


1978 (AF-20), was sent to the con- 


tractor by the construction engi- 
: neer: | 


All work Tes the subject contact: was 


_. scheduled to be completed on or before 


January 17, 1978, As of May 19, 1978, you 
have accrued 122 days liquidated damages. 


At the present. time, we do not nae of 


any. delays to the work which would justify. | 
a time extension under the contract. 


Our review indicates you are not pursu- 
ing the work in a-diligent manner and 


your progress is-unsatisfactory. You should 


take every step possible to complete work 
under the contract at the earliest possible 


date. 
In J une, the contractor’ s work — 


continued to slow. down and 
ceased on June 9. No: payments 
were made by the Government to 
the contractor during 1978, be- 
cause of the accrual of liquidated 
damages. To finance the work per- 
formance in 1978, Mr. Werner ob- 
tained a $20,000 loan from the 
United Bank of Pueblo by putting 
a second mortgage on “everything 
I owned except my house” (Tr. 
71). On June 9, Mr. Werner ad- 
vised the construction engineer at 


a meeting in Montrose, Colorado, 


that although he was running 
out of money, he was seeking ad- 
ditional funding from the bonding 
company and. thought he could 
complete the project within 30 to 
45 days (Tr. 81). 

Nevertheless, on June 13, 1978, — 
the CO sent the following tele- 
gram to Mr. Werner: 


PROGRESS _UNDER THE SUBJECT 
CONTRACT IS. UNSATISFACTORY. 


-WORK WAS TO HAVE BEEN COMPLET- 
-ED BY JANUARY 17, 1978 BUT HAS 


NOT BEEN COMPLETED AS OF JUNE 
13, 1978. ON JUNE 12, 1978, YOU 
FAILED TO CONTINUE THE WORK. WE 
KNOW OF NO BASIS UNDER THE CON- 
TRACT FOR TIME EXTENSIONS. — 
YOU ARE HEREBY NOTIFIED THAT | 


TERMINATION OF YOUR CONTRACT . 


FOR. DEFAULT APPEARS IMMINENT. 


YOU ARE TO ADVISE US NO LATER _ 
THAN JUNE 15, 1978. OF YOUR PLANS 


FOR COMPLETING THE WORK, AND 


SHOW CAUSE WHY THE CONTRACT _ 
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- SHOULD NOT BE TERMINATED FOR 
- DEFAULT. ~ 
On June 16, 1978, the CO sent 
_ the following final telegram to the 
contractor: 
. YOU HAVE NOT RESPON DED TO MY 
TELEGRAM OF JUNE 138, 1978 ASKING 
YOU TO SHOW CAUSE WHY YOUR 
CONTRACT FOR CLEARING CRYSTAL 
RESERVOIR SHOULD NOT BE TERMI- 
NATED FOR DEFAULT. YOUR RIGHT 
TO PROCEED WITH THE WORK .OF 
CLEARING CRYSTAL RESERVOIR IS 
HEREBY TERMINATED FOR DEFAULT. 
CONFIRMING LETTER FOLLOWS. _ 
The confirming letter of the 
same date constituted the findings 
of fact and final decision of the 
contracting officer. It confirmed 
the termination for default, re- 
minded the contractor that he 


and his surety would remain 


liable for any damage resulting 


from the failure to complete the 


work on time, stated that the Gov- 
ernment was taking measures 
necessary for the protection of 


Crystal Dam on an interim basis. 


until the surety took over  pros- 
ecution of the work under the 
contract, and advised the contrac- 
tor of his rights of appeal under 
the Disputes Clause. , 

On July 18, 1978, the contractor 
filed a Notice of Appeal with the 
contracting officer. A hearing was 
held in Denver, Colorado, July 16, 
1979, and the final posthearing 
brief. was received by the Board 
on May 6, 1980. | 


Contentions of ihe Parties — 


Appellant contends that the les 
cision of the contracting officer to 


- terminate for default was errone-. 


ous and that the termination for 
default should be converted to a 
termination for the convenience 
of the Government. The two prin- 
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cipal grounds asserted for the re- . 
quested relief are: (A) excusable 
cause for delay, based on alleged 
(1) unusually severe weather, (2) 
delay in issuing the notice to pro- 
ceed, (3) delay caused by perform- | 
ance of extra work, (4) delay 
caused by the failure of BOR to 


control the water surface eleva- 


tion in the reservoir, (5) delay 


caused by the failure of BOR to 


make progress payments, and (6) 
delay caused by unforeseeable 
equipment breakdowns and me- 
chanical problems; and (B) waiver 
of the right to terminate. for de- 


fault because of BOR’s acquies- 


cense in and encouragement of 
continued performance by the 


contractor in the spring of 1978. 


Appellant also contends that 


the contracting officer erred: By 


denying the contractor’s request 
of Jan. 3 to suspend the work, 
since the safety specifications pro- 
hibited the contractor from expos- 
ing his laborers to hazardous 
working conditions; by wrongfully 
withholding progress payments — 
from Apr. 1978, to the termina- 
tion date, after permitting the 
contractor to continue the work; 


and by not allowing the contrac- 


tor at least the 30 to 40 estimated 
days after the meeting of June 9, — 
1978, to complete the contract 


work. 


The Garcraaees eontends tint 


appellant did not establish excus- 


able cause for delay under any of | 
the stated reasons, and that the — 
termination for default was not 
improper on the basis of waiver, 
because ‘i]t was only after Appel- 
lant abandoned the job and was 
unable or unwilling to complete 
the work under the contract that | 
the Bureau notified Appellant of 
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termination for default” (Govt. 


Reply Brief at 6). The Govern- 


ment’s position was summarized 


at pages 7 and 8 of its BED. nrc | 


~- as follows: 


In summary, it is the Serene S er 


_ tion that Appellant’s request for an exten- 
sion of time because of unusual conditions. 


was properly denied; that. Appellant: was 
not unreasonably delayed in its perform- 
ance of work under the contract by acts of 


the Government; and that the Govern-- 
ment’s termination of the contract for de- 


fault was proper. 
DISCUSSI on. 
Excusable Causes for Delay 


For the reasons discussed below, 


we conclude that appellant is enti-_ 


tled to the requested relief. | 
However, with one exception,+ 
we agree with Government coun- 


sel that the record in this proceed-. 
ing does not sustain a finding of 
excusable cause for delay under . 


the itemized allegations of appel- 
lant, either as a mater of law or 
because of failure of proof of x nec- 
essary elements. ae 


‘Waiver | 


OA ieee. case authority on the 
subject of waiver in Government 
contract disputes is D.. Joseph De 


Vito v. United States, 188 Ct. Cl. 
979 (1969). In that case the court | 
held that the conduct of the Gov- | 


ernment, following the contrac- 


1 We have difficulty reconciling the contracting offi- 


cer’s denial of the contractor’s request for winter suspen- 


sion of the work on the ground that there “was no 
reason therefor” -(AF-17) with the ‘safety specification 
(Sec, 1.1.4, AF-5) prohibiting the contractor from. work- 
. ing his men under hazardous conditions. This difficulty 
is compounded, when considering that the contracting of- 
_ ficer’s acting construction engineer, by letter (AF-16), 
confirmed the presence of ice and snow, stated that the 
working conditions were hazardous, and advised, “It does 
not appear practical to continue work under these condi- 


a tions.” 


- given.: 
press, but more often is to be inferred 


tor’s default of Nov. 29, 1960, de- 
livery date, in accepting | subse- 
quent deliveries by the contractor 


. gonstituted a constructive election | 
to permit continued performance ~ 


and a waiver of the breach, and in 
the absence of a “cure” notice 


under the Default clause, the ter-_ 


mination on Jan. 16, 1961, was in- 
valid. In the course of its opinion, 
at pages 990-92, the court enunci- 


ated the following principles per- 


taining to waiver and default ter- 
minations of Government con- 


tracts: 


(1) The Government is habitually lenient 
in granting reasonable extensions of time 
for contract performance, for it is-more. in- 
terested in production than. in litigation. 


- Moreover, default terminations—as a spe- 
cies of forfeiture—are strictly construed. 


Murphy, et al. v. United States, 164 Ct. Cl. 
3382 (1964); J. D. Hedin Construction Co. v. 
United States, 187 Ct. Cl. 45, 47, 57, 408 


| ‘F.2d 424, 431 (1969). 


(2) Where the Government elects to 


: permit a delinquent contractor to continue 
performance past a due date, it surrenders 


its alternative and inconsistent right 
under the Default clause to terminate, as- 
suming the contractor has not abandoned 


performance and a reasonable time has ex- 


pired for a termination notice to be 
* * * The election is sometimes ex- 


from the conduct of the non-defaulting 
party. McBride and Wachtel, Government 
Renae et F102 3 


* # oo" * * 


(3) The necessary elements of an election. 
by the non-defaulting party to waive de- — 
fault in delivery under a contract are (1) 
failure to terminate within a reasonable .. 
time after the default under circumstances 


indicating forbearance, and (2) reliance by 


the contractor on the failure to terminate 
and continued performance by. him under. 
the contract, 
knowledge and implied or. express consent. — 
(4) What is a reasonable time for the _ 
Government to terminate a contract after’ 


with the  -Government’s : . 
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| default depends on the circumstances of 
each case. See Lumen, Inc., ASBCA 6481, 


61-2 BCA 3210; Foster Sportswear, ASBCA 
5754, 1962 BCA 3864. * * * 


x a ae - a x 


6) Time i is of the essence in any contrat 
‘containing fixed dates for performance. 
‘When a due date has passed and the con- 
tract has not been terminated for default 
within a reasonable time, the inference. is 
created that. time is no longer of the es- 


sence so long. as the constructive election — 


not to terminate continues and the con- 


tractor proceeds with performance. The: 


proper way thereafter for time to again 
become of. the essence is for the Govern- 
ment to issue a notice under the Default 
clause setting a reasonable but specific 
time for performance on pain of default 


termination. The election to waive per-: 


formance remains in force until the time 
specified in the notice, and thereupon time 
is reinstated as being of the essence. The 
notice. must set a new time for perform- 
ance that is both reasonable and specific 
from the standpoint of the performance ca- 


pabilities of the contractor at the time the 


notice is given. (See Lumen, Inc. and 
Foster Sportswear, supra, and also Bailey 
Specialized Buildings, Inc. v. United 
alee 186 Ct. Cl. 71, 404 F.2d 355 (1968). 


In numerous decisions involving 


issues similar to those in. this- 


appeal, Boards of Contract Ap- 
peals have cited the De Vito case 
and applied the principles for 
which it stands. (See, eg. Sidney 
_ G. Kornegay. and Florence Korne- 
gay, ASBCA No. 18454 (Feb. 2, 
1976), 76-1 BCA par. 11,744; 
-Amecom Division, Litton Systems, 
Inc, ASBCA No. 19687 (Jan. 21, 

1977), 77-1 BCA par. 12,329; and 
Telecommunications Services, Inc., 
~VACAB Nos. 1185, 1218, 1219 
(Nov. 8; 1977), 77-2 BCA par. 
~~ 12,847. This Board did ‘so in the 
Appeal of Kenney Refrigeration, 
IBCA-1280-12-78 (Sept. 28, 1979), 
86 ID. 503, 79-2 BCA par. 14,068. 
_ In that case, we held a default 
~ termination improper and appel- 
: lant entitled to the benefits of a 
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termination for convenience upon 
finding: that the Government had 
waived the original delivery © 
schedule after breach by continu- 


ing to negotiate modifications to — 


the specifications with the con- 


tractor; that no new delivery date 


had been agreed to; and that the > 


Government’s unilateral setting of _ 


a new delivery. date within 10 
days was unreasonable under the 
De Vito standard, since the con- 
tracting officer knew that the 10- 
day delivery was not within the - 


performance capability of the con- 


tractor. 

However, the contracting erica 
need not have relied on case au- 
thority alone for guidance on > 
proper termination for default 
procedure. Such guidance also 
was, and is, spelled out in the 
Federal Procurement. Regulations 
(FPR), 41 CFR 1-8.602-3, entitled — 
“Procedure in case of default.”?2 
Paragraph (a) of that. section of 
the FPR provides, among other _ 
things, that “if the Government 
has taken any action which might 
be construed as a waiver of the 


contract delivery or performance 


date, a preliminary notice shall be 
sent the contractor setting a new 
date by which the contractor will 
be permitted to make delivery or 
complete performance, * * *.” 
(Italics supplied.) Paragraph (b) of 
the same section, among other 
things, provides, in the situation 
where the contractor fails to 
make progress so as to endanger 
performance of the contract in ac- 
cordance with its terms, that “‘the 
contracting officer must formally — 
notify the contractor of such fail- 


2 The applicability of this section to fixed- -price con- 
struction contracts is aad out in sec, 1-8.600, entitled, 
“Scope of subpart.” 
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ure ae allow at ere 1 0 days ii 


- eure of the failure before issuing a 
termination notice. ‘ - Gtalics sup- 


ae ) 


In light of the aatienuiea facts | 
set out above and the foregoing — 
discussion of the legal authorities, 


we find and conclude: 


1. That appellant was. delin- 


quent by not completing perform- 
-ance on or before Jan. 17, 1978, at 


which time the contracting officer / 


had the option of electing to ter- 
minate for default or permitting 


appellant. to complete perform- 
ance of the contract on or before a 


new specified completion date; 


. 2. That the action of the Gov- ; 
ernment on Apr. 14, 1978, trans- 
mitting a letter to the contractor 


(AF-T19), whereby the Government 
not only permitted the contractor 
to continue, but encouraged 
“early resumption and completion 


of the remaining: work,”’ constitut- 


ed a waiver of the original com- 
pletion date; and — : 
8. That. the contracting ‘officer 
violated .41 CFR 1-8.602-3 (FPR) 
by failing to fix, either bilaterally 
or unilaterally, a new completion 
_ date within a reasonable time 
- after waiver of the. original. com- 
pletion date. | 


_ The Alleged Abandonment - 


In his. posthearing reply per | 


are: 6 and 7), Government coun- 
sel argues that: The BOR chose 


not to terminate in Jan. 1978 
- hoping that appellant could com-— 


_ plete the work; by the letters of 
Jan. 23 and 30, Apr. 14, and May 
—.19, 1978 (AF-17, 18, 19, and 20 re- 


spectively), BOR urged appellant: 
to completert the work, but: also re- 


-mances, 
_had,. in fact, abandoned the work- 
site, and there was substantial — 


ended: it of accruing | ‘liquidated 
damages, and appellant was noti- 


fied of termination for default, 


only after appellant abandoned 
the job and was unable or unwill- . 


ing to complete the work. Counsel 


then attempts to distinguish the © 
facts in this case from those in 


Amecom, Kornegay, and De Vito, 


supra, contending that,.in those — 7 
cases, there was no showing that 


the contractors were unable or. 


unwilling to perform, only that 


they were tardy in their perfor- 
while here, “appellant 


evidence that it was unable or un- — 
willing to complete the work | 
under the contract.””. _ 

That argument, however: fons 
our viewpoint, is not sufficiently - 


supported by the evidence to sus- a 


tain a finding of ‘abandonment... 


First, we note that the letter of 
Apr. 14, 1978, referred to by coun- 


sel, and a key factor in our find- 
ing of waiver, makes no mention | 
of liquidated damages (see AF-19 — 

supra). Furthermore, the letter of 


Jan. 28 did not remind the con-. 
‘tractor of anything, since it was 


from the contracting officer to his — 


A construction ne (see AF-11, aes 
supra). 


Second: ‘the Actemniation ve - 


whether abandonment occurred; _ 
rests heavily upon the conversa- 
tions. between Milo Werner and | 
Frank Carlson during the early — 
part of June, and particularly on — 
‘Carlson’s testi- 
_ mony at the hearing was substan- 
tially as follows: That during’ the 


June 9, 1978. Mr. 


first week in June, he had indicat- 
ed concern to Mr. Werner regard- _ 
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ing the collection of debris in the 
reservoir and the hazard it posed 
to the safety of the dam (Tr. 27- 
28); that Mr. Werner indicated an 
understanding. of the Govern- 


-ment’s concern, but that there. 


was money enough left for ap-. 
finish the project, that he was 


proximately 2 weeks of operation, 


and then, he would not have any 


~ money to continue the job (Tr. 28); 
that Mr. Werner had the ability 
to do the work if he had the re- 
sources, and there was discussion 


about the possibility that the - 


bonding company would supply 
funding to complete the work (Tr. 


29); that Mr. Werner indicated he 


would go to. the bonding company, 
and on the day of the meeting 
(presumably June 9), was await- 
- ing some sort of a telephone reply 


(Tr. 29); and that he did not recall © 


whether he (Carlson) made a rec- 
ommendation on June 13, that 
the contract be terminated, but on 
or about that date, Mr. Werner 
had. abandoned the job and had 
left the site (Tr. 30). . ! 
Mr. Werner’s testimony con- 
firms the Carlson testimony in 
some respects, but. contradicts it 


in others. He testified; substan- 


tially: That after indicating to Mr. 


Carlson, at the meeting in Mont- 


rose, Colorado, on June 9 that it 
would take between 30 and 45 
days to complete the job, Carlson 
replied that that was not quick 


enough, that they were going to. 


start generating electricity and 
- Werner would be costing the Gov- 


ernment $60,000 a day, and that 


they needed to get the logs out of 
the reservoir immediately for the 
safety of the dam (Tr. 81); that in 
a day’s time, with four men he 
could tie off the logs to prevent 
damage to the dam and had done 
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‘so many times during the spring 


of 1978 (Tr. 81); that when work 
ceased on June 9 it was a tempo- 
rary status, that June 9 was a 
Friday—there was no more 
money until he got more funding 
and was given the go-ahead to 


willing to leave his. van,. truck, 


and equipment there and to finish 
the project (Tr. 99); that there was 


no indication that he abandoned 
the site and that he was strictly 
waiting for funds (Tr. 98); that 
before termination he had the 


_ feeling that he was going to be al- 


lowed to finish because he still 
had $60,000 in the contract and 


the bonding company would have 


bonded him to work for 30 or 40 
‘would have pulled it out of 
the hole” (Tr. 99). There was also 
testimony by Mr. Werner (Tr. 83) 
to the effect that when he indicat- 
ed to Mr. Carlson that he could 
complete the job in 6 to 8 weeks, 
he had already reserved a motor 
crane on a rental-purchase system 
at $8,000 a month rental from 
Case Power Equipment Company 
in Colorado Springs; that the 
salesman had filled out the con- 
tract and was awaiting his go- 
ahead; and it was by that 
means—using the crane to lift the 
logs over the dam onto dump 


trucks for hauling away from the 


dam—that he planned to com- 
plete the project. However, under 
cross-examination (Tr. 100), he ad- . 
mitted: That on June 9, when he 
indicated to Mr. Carlson that he 


could complete the job within 30 


to 45 days, he did not then have — 
the required financial backing; 
and, from the perspective of Mr. 
Carlson, the Government was 
being asked to continue the oper- — 
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ation of appellant on the basis of 


a crane it did not then have, and — 
financing it did not then have to 3 


obtain the crane. 


Third, the inspectors’ daily logs : 
(App. Exh. B at 1-86), although 


showing no contractor activity 
from June 9 through June 16, 
1978, do show that the contractor 
had not removed all its equipment 
from the site. In fact, for June 16, 


the termination date, the entry 


reads: “The contractor. showed up 
with 1 man and. moved the 1 ton 
winch. truck from the dam crest to 
the contractor use area.” _ 

In Fairfield Scientific _ Corp.; 


~ ASBCA No. 21151 (Feb. 23, 1978), 


78-1 BCA par. 13,082, where the 
contractor had. ceased perform- 
ance, locked. his plant, and con- 
nected his telephone to an an- 
swering device, and the Govern- 
ment had contended that this was 


_ “abandonment” and an effective 
repudiation, the Board held that 


the contractor’s actions did not 
constitute an unequivocal mani- 
festation of its intention not. to 
perform and that the default ter- 


- mination effected without the 


prior issuance of a cure notice 
was premature -and improper. 


Thereupon, the termination for 


default was converted into a ter- 


- mination for convenience of the 
Government. In the course of. its — 


opinion, the Board discussed sev- 


eral points of law pertinent to our. 
discussion here, and may: be sum- 


marized as follows: 3 


A termination for default is a drastic 
sanction and the Government is held to 


3 We have not attempted to cite all-the case authorities — 
_ cited in the Fairfield opinion in support of the listed | 


points of law. For those authorities, not cited herein, see 
pages 63,906-08 of the Fairfield opinion, supra, _ 


strict accountability for its actions in en-— 
forcing this remedy. H.N. Bailey & Asso- 


clates uv. United States, 196. Ct. aoe 156, (449 
F.2d 387 (1971). | 


Provisions in a poueeriickion: wee 


authorizing termination for anticipatory _ 


breach effect a result in the nature of a 


forfeiture, and one not liberally to be con-— 
strued. Murphy v. United States, 


164 Ct. 
Cl. 882, 349 (1964). | 

Failure to give the required 10-day cure 
notice is fatal to a default termination for 
failure to make progress. The only excep- 
tion to the rule demanding strict compli- 
ance with the 10-day prerequisite arises 


where there has been an anticipatory re- 


pudiation by the contractor. 

The hallmark of anticipatory ‘repudi- 
ation is that there must be a definite and 
unequivocal manifestation of intention on 
the part of the repudiator that he will not 
render the promised performance when 
the time fixed for it in the contract ar- — 
rives. Corbin on Contracts § 973. Therefore, 
to constitute an anticipatory repudiation 
the alleged repudiator’s words or conduct 
must manifest a positive, unconditional, | 
and unequivocal declaration of fixed pur- 
pose not to perform the contract in any | 
event or at any time. Dingley v. Oler, iv | 
US. 490, 508 (1886). 

‘There is no anticipatory bread eens 
the professed inability to. perform can be — 
overcome and the contractor expresses a 
willingness. to continue | performance. 


Northeastern Engineering Inc. ASBCA No. 
— 6504 (July 81, 1961), 61-2 BCA par. 3108; 
Manhattan. Lighting Equipment Co. Inc.,. 


ASBCA No. 5118 ey 18, 1960), 60-1 BCA 


| par. 2646. 


“Whenever there is a positive, definite, 


‘unconditional, and unequivocal manifesta- 


tion of intent, by words or conduct, -on the 
part of a-contractor of his intent not to 


_render the promised performance when 
_ the time fixed therefor. by the contract 
shall arrive, the contracting officer is not 


required to go through the useless motions 


_ of issuing a preliminary 10-day cure notice 
- even though the time for performance has 


not yet arrived, but may terminate the 


~ contract forthwith on the ground of antici- 
patory breach. Mission Valve and Pump 
Company, a Division of Mission Manufac- — 
turing Company, ASBCA Nos. 13552, 18821 © 
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(November: 20, 1969), 69-2 BCA par. 8010, 
at p. 37,243. 


Here the Government has pre- 
sented no convincing evidence of 


either abandonment or anticipa- 


_ tory breach by the contractor. At 
least some of the contractor’s 


equipment remained at. the work- 


_site through the date of termina- 
tion. Mr. Werner testified that he 
never intended to abandon the 
project, but desired to complete it, 
if allowed to do so. Mr. Carlson 
admitted that Mr. Werner had 
the ability to do the work if he 
had the resources. There was cer- 
tainly no evidence of an overt act 
or declaration on the part of the 
contractor unequivocally and un- 
conditionally manifesting an in- 
tention not to perform. At most, 
the record shows the contractor, 
on June 9, to have temporarily 
discontinued performance. until 


arrangements were made for addi-. 


tional funds. No new specific date 
for completion was ever fixed by 
the contracting officer subsequent 
to the default of the contractor on 
Jan. 17, 1978; thus, until he had 
done so,. the contractor, after the 
waiver, had the right to assume 
that time was no longer the es- 
sence of the contract. The testimo- 


ny of Mr. Werner indicates that 


he reasonably believed that he 


could obtain the necessary funds 
to complete the work sometime 


after June 9 since he still. had 


over $60,000 retainage in the con- . 


tract. The Government presented 


-no evidence showing that the con- 
 tracting officer, or any of his rep- 


resentatives,. made any attempt to 
ascertain from. the bonding com- 


PT Bins PECTS: OF THE DEPARTMENT OF THE INTERIOR 


7 (89 I.D. 


dees that the funds were impos- 


sible to obtain, and the record is 


replete with Mr. Werner’s willing- 
ness and intention to: continue the 
work. = 

Therefore, we further specifical- 


ly find and conclude that the Gov- 


ernment has failed to establish its: 


alleged defense of abandonment. 


Decision | 


| We have found that the Govern: . 
ment: Waived the original comple- 


tion date by permitting the con- 
tractor to continue work. after de- 


fault; failed to fix a new specific 
completion date after waiver; and 
failed to prove abandonment or 
anticipatory breach on the part of 
the contractor after the waiver. 
Thus, we hold that the appellant 
was wrongfully terminated for de- 
fault and is entitled to have the | 
termination converted to a termi-. 
nation for the convenience of as 
Government... 

Accordingly, the appeal is sus- 
tained. The termination for de- 
fault is converted to a termination 


- for the convenience of the Govern- | 
ment, and this matter is remand- 
ed to the. contracting officer for 


negotiation of a termination set- 


tlement in accordance with the 


Appropriate peealenonst 


-Davip DOANE. 
_ Administrative Judge 


WE CONCUR: 


Oran F, McGraw. 


| Chief Administrative Judge 

pany, or otherwise, whether Mr. © 
_ Werner’s anticipation was realis- 
tic. Certainly, there was no evi- 


- RUSSELL Cc. cence 


Administrative Judge. __ 
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APPEAL OF ELECTRONIC 
TECHNIQUES: INC. 


IB BOA-147 46-81. 


‘Decided March 29, I 989 | 


: cbontael No. 9-07-81-S0059, Bu- 
 ‘reau of Reclamation. 7 


7 Denied. 
Contracts: Construction and 
Operation: Contract Clauses— 


Contracts: Construction and Op- 
eration: General Rules of Con- 
-struction—Contracts: Contract 
Disputes Act of 1978: Interest 


The. Board denies a contractor’s. claim for 


interest based upon Government. delays in: 


paying invoices in undisputed ‘amounts 


where it finds neither a statutory nor a> 
contractual basis for recovery of the inter- 


est claimed. 


APPEARANCES: Vincent’ A. 
‘Sheetz, Vice President, Electron- 
ic Techniques, Inc., Fort Collins, 
Colorado, for Appellant; Gerald 
D. O’Nan, Department Counsel, 
Denver, Colorado, for the Goy- 
ernment, 


OPINI ON BY CHIEF 
ADMINISTRATTI VE JUDGE ; 
McGRAW | 


INTERIOR BOARD OF 
CONTRACT APPEALS 


The $4,000.59 involved in this 
_ appeal’ — represents _ interest 


1 Computed i in the following manner: 
(Appeal File, Tab N). 3 


'  « Interest charges for invoice #3165: oo 
$91,186.61, 30 days overdue 2-15-81 ...0..0:... $1,367.80 | 





$92,554.41, 60. days overdue 3- 15-81. ae sd ieeanes 1,388.32 
kee venane 2,756.12 





under the contract. 


- A),? 


| eed i — appellee for de- 
layed payments by the Govern- 


ment of sums faa wiees due — | 


Background - 


The facts material to the resolu- . 


tion of the instant appeal are un- 


disputed. The contract was award- 


ed to Electronic Techniques, Inc., 


on Feb. 28, 1979 (Appeal File, Tab 
and included the General 
Provisions set forth in Standard 
Form 82 (April 1975 edition). It 
called for the delivery of 6 sepa- — 
rate lots of 25 each of meteorologi- 
cal surface observation network 


‘stations for a total contract price 


of $1,522,930. At the contractor’s 


request the contract was modified 


to provide for progress payments 
(Tab C). The weather stations sup- 
plied by the contractor were ac- 
cepted as in accordance with the 


requirement of the contract speci- 


fications. | 
~The contractor’ s final invoice 


was submitted on Jan. 16, 198], in 


the amount of $11,404.95 (Tab J). 
By letter dated Apr. 8, 1981 (Tab 


-N), the contractor requested that 


interest be paid as a result of the 
late payment of invoices submit- 
ted. The claim was denied by the 
contracting officer in his decision 
of May 6, 1981 (Tab O) in which 
he cited the general rule that in- 


Interest claimed by sepia ~~ 
‘Handar invoice 001604 (3-17-81) Cubaheubeverebaaals 





Handar invoice 001615 (-20-81)..-..ermee A612 
CM eit eteee citar etic 1,244.47 
Grand Total...ccsscccsssssssessesee anes venseivrivees 14,000.59: 


2 All references to exhibits are to those contained in 
the appeal file. Exhibits are identified by the word Tab 


followed by reference to the particular exhibit in 1 the | 
feels file: - . 
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terest is not ‘erseb spainee | 


the United States in the absence 


of a statute or contract provision 


authorizing its payment. 


In the notice of appeal of May | 


28, 1981 (Tab P), the appellant 

states (i) that on Jan. 16, 1981, the 
- contractor submitted a proper in- 
‘voice for equipment purchased 
under the instant contract. which 
was approved shortly thereafter 
by the contracting officer’s techni- 
cal. representative (hereinafter 
COTR); Gi) that. during March and 


April of 1981, the contractor made 


repeated efforts by telephone to 
obtain payment; (iii) that during 
the course of a meeting with the 
contracting officer and the COTR 
in the first week of Apr. 1981, it 
was. determined that the paper- 
work still had not been forwarded 
to the accounting section for pay- 
ment; (iv) that payment was. not 
made until Apr. 18, 1981; (v) that 
the payment delays involved mat- 


ters within the control of the con-. 


tracting officer; (vi) that the de- 


layed payments caused the con-. 


tractor to incur additional ex- 
penses including interest: payable 
to vendors on unpaid obligations 
and interest on indebtedness 
which could have been reduced or 
relieved if payments had been 
‘made on a timely basis; (vii) that 


paragraph 25 of the General Pro- 


visions® provides for the payment 


3 The cited clause reads as follows: 

“25. Payment of Interest on.Contractors’ Claims 

“(a) If an appeal is filed by the Contractor from a final 
decision of the Contracting Officer under the Disputes 
clause of this contract, denying a claim arising under the 


contract, simple interest on the amount of the claim fi- 


nally determined owed by the Government shall be pay- 
able to the Contractor. Such interest shall be at the rate 


determined by the Secretary of the Treasury pursuant to 


Public Law 92-41, 85 Stat. 97, from the date the Contrac- 
tor furnishes to the Contracting Officer his written 
appeal under the Disputes clause of this contact, to the 
date of (1) a final judgment by a court of competent juris- 
diction, or (2) mailing to the Contractor of a supplemen- 


tal agreement for execution either confirming completed - 


DECISIONS - OF THE DEPARTMENT OF THE INTERIOR 


nied the Government’s 


{89 LD. 


of aasie interest on the awiount | 
of the claim to the contractor; and 


(vill) that the claim for interest 
represents a claim for additional 


costs in performing the contract.* 

In an affidavit which accompa- 
Brief, the 
contracting officer on the instant 
contract states: (i) that final pay-. 
ment to the contractor was inad- © 
vertently. delayed as a result. of 


confusion between his office and 


the Bureau’s finance office; (i) 
that some of the confusion was at- 
tributable to a backlog of work 


which developed as a result of his 


staff being away from the office; 
(iii) that additional confusion was 


due to the contractor being uncer- 


tain as to how much had been 
paid on the contract; (iv) that 


there .never was a dispute be- 


tween the contrctor and _ the 
Bureau regarding the contractor’s 
entitlement to the entire contract 
price; and (v) that the late pay- 
ments for which the appellant 
claims interest do not. relate to 
any changes made under the con- 
tract.> 


Discussion — 


The question raised by the in- 
stant appeal is whether any au- 
thority exists for awarding inter- 
est to a contractor for delays in 
payment for which the Govern- 


ment was primarily responsible 


negotiations between the parties. or carrying out a deci- 


sion of a board of contract appeals. . 


“(b) Notwithstanding (a), above, (1) interest shall be ap- 
plied only from the date payment was due, if such date is 
later than the filing of appeal, and (2) interest shall not 


be paid for any period of time that the Contracting Offi- 


cer determines the Contractor has unduly delayed. in 
pursuing his remedies before a hoard of: contract appeals 
or a court of competent jurisdiction.” 

4The appellant did not exercise its. option to have the 
claim considered under the Contract Disputes Act of 


1978 (41 U.S.C. §§ 601-613). 


° Affidavit of Larry Harrell dated Oct. 22, 1981, at a: 


us} ==~==S=*=*=<~SSs*:SSSs NCO COAL SALES, INC, 


March 26, 1982 


and concerning which there never 
was any dispute as to the contrac- 
tor being entitled to be paid the 
‘amounts claimed as shown on its 
- invoices. 


In this case the e sellent is in: 


effect claiming that the delays in 
payment were unreasonable and 
that it is entitled to be paid inter- 
est by reason of the contract pro- 
vision entitled Payment of Inter- 
est on Contractors’ Claims (n. 3, 
supra). Similar contentions were 
advanced in the case of The 
Diomed Corp., ASBCA No. . 203899 
(Sept. 8, 1975), 75-2 BCA par. 


11,491.6 In the course of denying 
‘the 
Armed Services Board stated at 


the claim there asserted, 


| page o4, 822: 


a [A]ppellant i is claiming interest for alleged 
unreasonable delay in paying its invoice in 
the amount of $90,104.16. It is well estab- 
lished that absent a statute or contract 
- provision specifically authorizing payment 
of such interest, it cannot be allowed. 


United States v. Thayer-West Point Hotel 


Co., 829 U.S. 585. (1947), Komatsu Manu- 


facturing Co., Ltd. v. United States, 132 Ct. 
Cl. 314 (1955); ‘Memco, ASBCA No. 18731, 


74-1 BCA par. 10,626. 


We have considered whether seine 


might be entitled to recovery. of interest 


pursuant to the Payment of Interest on | 


Contractors’ Claims clause, * * * _ 


* Oe. Ok *  & 


_ In our opinion the clause makes a clear 
distinction between.a claim arising under 
‘the contract which is denied by the con- 
tracting officer, and interest on the 


6 The passage of the Contract Disputes Act of 1978 
(n.4, supra), has not altered the rule that interest is not 


payable for a Government delay i in making payment of 


- amounts as to which there is no dispute over entitle- 
ment. See A.L.M. Contractors, Inc., ASBCA No. 23,792 
(Aug. 31, 1979), 79-2 BCA par. 14,099 at 69,357 (“Neither 
the provisions of this contract nor the terms. of the Con- 
tract Disputes Act of 1978, under which the appellant 
has elected to proceed, affect the prohibition against the 
award of interest for mere delay o on part of the Govern- 
ment-in making Payments: <a . 
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amount of the iain onicha is Analy deter = 
mined to be owed by the Government. 
Here the claim itself ‘is for-interest. There 
is no dispute over appellant’s entitlement 
to. recover the invoiced amount. of 
$90,104.16. Thus there is no “claim,” as 
that term is used in the clause, to which 
interest can attach. We do not read the 


clause as providing broad authorization for 


payment of interest notwithstanding the. 


_ absence of an underlying claim, other than 


for interest, which has arisen under the 
contract and has become the subject of an | 
appeal. 

We are unable to find any statutory or 
contractual basis for recovery of the inter- 
est here claimed by appellant. . 


The principles enunciated in 


Diomed, supra, are considered to 
-be dispositive of the issues in-. 
volved 1 in this appeal. ix 


Decision : 


| finding ngither a Hatters. nor 
a contractual basis for recovery of 
the interest claimed by the appel- 
lant, the. appeal 1 is denied. - 


‘Wriiam F. McGraw 
_ Chief Administrative Eee 


Ait CONCUR: 


G. HERBERT Packwoop : 
er Judge | 


“DINCO COAL SALES, INC. 
4 IBSMA 35 


Decided March 26, 1982 


Appeals by Ivan and Mary 
Debord, Wanda Gregory, Everett 
and. Sadie Hunter, Georgie 
Keans, Danny Moore, Doug and 
Wanda Moore, Mary Moore, Tim 


-and Debbie Pack, McIntire and 


Loretta: Risner, and James Jr. 
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and Veronica Ward, intervenors, ’ 


- from the Dec. 14, 1981, decision 


of Administrative Law Judge 


~ David Torbett. in Docket No. NX 
- 1-120-R vacating Notice of Viola- 
tion No. 81-2-71-12 on the 
grounds that the Dinco Coal 
Sales, Inc., coal processing facili- 


ty is not. a surface coal mining 


‘operation within the meaning of 
30 CFR 700.5. | 


Affirmed. 


ae Surface Mining Control ‘end 
~ Reclamation Act of 1977: Tipples 
and Processing Plants: At or 
Near a Minesite—Surface Mining 


Control and Reclamation Act of 
1977: Words and Phrases | 


“Surface coal mining operations.” Under 


the facts of this case a processing plant lo- 


cated 25 miles from the minesite that sup- 
| plies coal to it is not “at or near” the 


mine-site within the meaning of the defi-. 


nition of ‘ ‘surface. coal mining Pprreueney 
in 80 CFR 100.5. | 


APPEARAN CES: David Rubin- 
stein Esq., -Prestonsburg, Ken- 
tucky, and Thomas : Fitzgerald, 


_ Esg., Lexington, Kentucky, on 


behalf of Ivan and Mary Debord; 
Robert L. Jordan, Esq., Inez, 
Kentucky, on behalf. of Wanda 
Gregory, Everett 
-. Hunter, Georgie Keans, Danny 
Moore, Doug and Wanda Moore, 


‘im and Debbie Pack, McIntire 


and Loretta Risner, and James 
Jr. and Veronica Ward; David C. 
‘Short, Esq., Frankfort, Kentucky, 
and William H. Gorin, 
Frankfort, Kentucky, on behalf 
of Dinco Coal Sales, Inc.; Charles 
Gault, Attorney, Office ‘of the 
Field Solictor, Knoxville, Tennes- 
see, John C. Martin, Attorney, 
~ and Walton D. Morris, Assistant 
| Solicitor for Litigation and En- 


DECISIONS OF THE DEPARTMENT OF ‘THE INTERIOR 


‘tion 


and Sadie | 


Esq., — 


(89 1.D. 


forcement, Office of the Solicitor, | 
Division. of Surface Mining, — 
Washington, D.C., on behalf of 
the Office of Surface Mining Rec- 
lamation and Enforcement. 


OPINION BY INTERIOR. 
BOARD OF SURFACE MINING 


_ AND RECLAMA TION APPEALS 


Factual and Procedural 
Background. | 


Dinco Coal Sales, Inc. (Dinco), | 


‘crushes and loads coal at. a facili- 
ty located in Floyd County, Ken- 


tucky. On July 20, 1981, an au- 
thorized representative. of the 


Office of Surface Mining Reclama- _ 


(OSM) _ 


-and Enforcement — 
issued a notice of violation to - 


Dinco: for conducting a surface 


coal mining operation within 300. 


feet of occupied dwellings without e 


having obtained written waivers 


from the owners as required by 30 _ : 


CFR 761.11(e). The notice required - 
Dinco to cease the operations 


until the waivers were obtained | 


and to reclaim the areas within 
300 feet of the dwellings whose 
owners did not provide waivers. __ 
On Aug. 14, 1981, Dinco filed 

an application for review of the 
notice and on Sept. 10, 1981, filed. 
an application for temporary 
relief. Thereafter, Ivan and Mary 

Debord petitioned for leave to in- — 
tervene. Administrative Law 
Judge Torbett granted this peti-— 
tion on Sept. 28, 1981, and the 
next day issued a notice of hear- 
ing on the request for temporary 
relief only for Oct. 7, 1981. At the 
conclusion of the hearing the Ad- 
ministrative Law Judge granted 
temporary relief to Dinco on the 
grounds that its facility was not 
subject to OSM’s eee au- 
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: thority = The 


we remanded the case to. the 


rary relief until Dinco had made 


the showings. required by 3:0 


U.S.C. §1275(c) (Supp. IT 1978). 

On Nov. 9, 1981, Wanda Greg- 
ory, Everett and ‘Sadie Hunter, 
Georgie Keans, 


Moore, 


-motion was granted and a second 


hearing was held by the Adminis- | 
trative Law Judge on Dec. 2, 1981. 


‘On Dec. 14,1981, he issued a deci- 


‘sion vacating the notice of viola- 


tion which read, in pertinent part: 


7 The proof shows that the owner of the 
tipple owns a coal mine which is approxi- 
= mately 25 miles from the tipple. This coal : 


- mine is regulated under the Act, and pro- 
_ vided about 500 tons of coal in the month 


of July, 1981, which was processed by the 
subject tipple. There was no coal shipped 
_to this tipple from any mine owned or op. 
erated by the Applicant or any other mine 


_ before July, 1981 or after July, 1981. At 
. the hearing on temporary relief the Appli- 


~ cant introduced an agreement whereby the 
tipple in. question would be used. in the 


future almost exclusively by mines other 
than those mines owned by the Applicant. 


Under the facts of the case, the [sic] is 


the opinion of the undersigned that this 
. tipple 1 is neither at or near a raoinesite, nor 


is it operated in connection with.a surface | 


- mine as defined by the Board in its’ [sic] 
previous decisions. 


_ Notices of appeal fon this deci- 


sion were filed both by the De- 
-bords and the other intervenors 


(Docket Nos. IBSMA 82-3-1 and 
| and briefs — 

~ have been received from these 
parties as well as from Dinco. 


82-11, respectively); 


Subsequently, 
motions from the intervenors and 
from OSM.were also filed. . 
Hearings Division with directions eo 
-to-set aside the order for tempo- 


Debords- ‘ae 
this decision and, on Oct. 20, 1981, 


various _ ancillary 


Discussion 


Yy The intervenors ree inet ae 


tempt to demonstrate how the _ 
- plant in question is ‘at or near’ a’ 
minesite. 30 CFR 700.5.. Instead, 


Danny Moore _ they urge us to hold that. nothing | 


~ Doug and Wanda Moore, Mary 
Tim and Debbie Pack, 
McIntire and Loretta Risner, and 
James Jr. and Veronica Ward. 
also petitioned to intervene. Their 


other than a loading facility need © 


be “at or near” to be regulated, - 


and that the plant in question is 
not'a loading facility. This is to be ~ 
accomplished by our finding that — 
the preamble to ‘the reenactment 
of 80 CFR*700.5 on Mar. 18, 1979 
(44 FR 14915),? makes it clear | 
that nearness is required only for 


the loading. of coal. and that no 
_other listed activity need be “at or — 
‘near’ a minesite in order to be 


regulated by OSM. In order for us 


to make that finding, we must | 
either overrule Western Engineer- 
_ ing, Ine, 1 IBSMA 202, 86 I.D. 336 | 
(1979), arid that line of cases cul- 
minating in Reitz Coal Co, 3. 
IBSMA 260, 88 I.D. 745 (1981). and a 
Westbury Coal Mining Partnership 


v. OSM, 3 IBSMA 402.(1981), or 
distinguish them because the in- 


stant plant- was constructed after. - 


the enunciation of the: preamble 
on Mar. 18, 197 9. We decline to do 


either of these. 


In Western, we noted that this | 
preamble concerns the rules for a 
“Permanent Regulatory Program” 


(see 44 FR 14902 (Mar. 13, 1979)) 
and that the permanent program, 


unlike the initial: one with which 


we are presently: concerned, con- 





1 All motions not. Raratarede: ruled upon are a derid: 
2 Originally ane in Dec. 1977. 42 FR 62639, 62676 _ 


ee. 18,1977). 
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tains special performance stand- 
ards (in 30 CFR Part 827) for proc- 
essing plants and support facili- 
ties not located at or near a mine- 


site. Reitz also contains acknowl- 


edgements of this distinction.® 

In Rettz, the Board members all 
agreed on the principle. that the 
Department,, not the Board, 
should clarify the regulability of 
preparation plants. The majority 
stated that until such clarification 
is made by amending a regulation 
or a preamble to state in. terms 
that some preparation facilities 
are to be treated otherwise; we 
will impose both the “in connec- 
tion” and “at or near’ require- 
ments. We did this in order to re- 
solve any doubt in favor of the 
regulated party who might.be sub- 


jected to penalty.* The Depart- 


ment has not acted and we see no 
reason to deviate from this posi- 


tion merely by virtue of when a. 


processing pee was. construct. 
ed.® | 


3%n its construction of the permanent regulations, the 
district court found that “at or near” only modifies 
_ “loading of coal.” In re: Permanent Surface Mining Regu- 
lation Litigation, Civ. No. 79-1144 (D.D.C. Feb. 26, 1980) 
(memorandum and order). This was the same court that 
interpreted the interim regulation. In re: Surface Mining 
Regulation Litigation, 452 F. Supp. 327, 456 F. Supp. 
_ 1801 (D.D.C. 1978).-This question was not addressed in 
either of the earlier cases. It was. answered administra- 
tively by our decision in Western, which was well before 
the 1980 decision on the permanent regulations, and an 
interpretation of which the district court, presumably, 
was aware. If the court had believed us to be wrong in 


our Western interpretation of the initial regulations, it ~ 


could have straightened us out then. It did not and we do 
not feel bound by a decision which did not address the 
initial regulations in-terms. 

+ Intervenors remind us of the rule of construction that 
remedial statutes are to be liberally construed. Northeast 
Maine Terminal Co. v. Caputo, 482 U.S, 249 (1977). There 
is a corresponding rule that any statute in derogation of 
the common law (viz., the right to utilize one’s own prop- 
erty) is to be strictly construed. Robert C. Herd & Co. v. 
Krawitil Machinery Corp. 359 U.S. 297 (1959). Such 
“rules,” then, are only bombast that, justify, not rational- 
ly support, a decision. 

5Intervenors tell us that in Farmington Coal Co., 3 
IBSMA 182, 88 I.D. 616 (1981), we held the amended defi- 
nition in 30 CFR 700.5 to be applicable to the initial reg- 
ulatory program. We did, indeed, as we do here. In Farm- 


ington, however, we were speaking of “gobpiles” which © 


~ (1) are addressed in the amended definition, not merely 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


revised 


(89. LD. 


Because the intervenors and 
OSM have made no attempt to 


~ show how a plant 25 miles from 
the minesite might be construed to — 


be at or near the minesite, we find _ 


there has been no such showing. 


Consequently, the decision of the 
Hearings Division is affirmed.® 


MELVIN J. MirKIN 
Administrative Judge. 


NEWTON FRISHBERG. 
Administrative Judge 


CHIEF ADMINISTRATIVE 


JUDGE IRWIN DISSENTING: 


With this decision my col- 
leagues have gone astray. They 
have deviated from clear guidance 
in one of the principal aids availa- 
ble to us in carrying our adminis- 
trative review functions on behalf 


- of the Secretary, namely, the com- 
ments that accompany regulations 
promulgated to implement the 


statute.-When the terms and ap- 


+; plicabilitiy of the definition of sur- 


face coal mining operations were 
in 1979, the following 
guidance for interpreting that re- 
vised definition was published: 


8. Changes have.been made in the 
permit and performance standard provi- 
sions of the rules to reflect the Office’s in- 
terpretation that the phrase “at or near 
the minesite,”’ used in the statutory defini- 
tion of ‘surface coal mining operations,” 
modifies only “loading of coal.” The Office 
interprets the Act as setting no territorial 


limitation on its jurisdiction over other 


facilities identified in the statutory defini- 


its preamble, and (2) are not the subject of performance 
standards set fork only 1 in the permanent program regu- - 
lations. 

6 The dissent seipgests that the people of Dinwood will - 
be deprived of any protection against pollution by this 


. decision..We do not enjoin them from access to other 


Federal agencies, state and county regulatory units, or 
the courts. We merely state that OSM has not been con- 
stituted to regulate this kind of activity pene the ini- 
tial ag program. a 
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tion preceding “loading of coal.” “ tales 


. added. cali 


We ‘recognized that ne sev sed 
definition of surface coal. mining 


operations applied to both the ini- | 


tial and permanent. regulatory 
programs in Farmington Coal Co.? 


For that reason I have taken 


pains to point out that, at least as 
far as I was concerned, the only 
_. reason we were not applying it in 
our previous decisions concerning 
coal processing facilities was that 
the enforcement. actions involved 
in those cases occurred before the 
definition and its applicability 
were amended.*? We: had thought 
it would be unfair to apply the in- 
terpretation quoted in the com- 
ment above to activities that took 
place before it was published. . 


Apparently my colleagues think | 


it is unreasonable to apply that 
interpretation at. all. during the 
initial program, even though its 
application is clearly intended by 
the comment, even though the in- 


144 FR 14915, Mar. 13,1979. 

2 3 IBSMA 182, 88 I.D. 616 (1981): “This definition was 
made applicable during the initial regulatory program 
effective April 12, 1979 ® (44 FR 14902 (Mar. 18, 1979); 44 
’ FR 15485 (Mar. 14,1979)” Jd. at 186-187, 88 ID. at 619. 
Footnote 5 sets forth why this statements is so: 

“8 The definition of surface coal mining operations pre- 
viously applicable to the initial regulatory program was 
contained ‘in 30 CFR Chapter VII Part 700 as one of the 
‘General’ regulations. (42 FR 62676 (Dec. 13, 1977).) The 
Mar, 13, 1979, amendment of 30 CFR Chapter VII recodi- 
fied and revised Part 700. (44 FR 15312 (Mar. 13, 1979).) 
The revised definition appears in 30 CFR 700.5 as part of 
Subchapter A—General regulations. Subchapter A is ‘in- 
tended to serve as a guide to the rest of the Chapter and 
to the regulatory requirements and definitions generally 
applicable to the programs and persons covered by the 
Act. (Italics added.) 30 CFR 700.1(a).” Id. 


“The Board’s recognition of the applicabilitiy of the re- 


vised defintion to both the initial and the permanent reg- _ 


latory programs came well after its decision in Western 
Engineering, Inc., 1 IBSMA.: 202, 86 -I.D. 336 (1979). The 


statement in footnote 9 of the decision in Western to the - 
effect that the provisions of the permanent regulations — 
- are not relevant has thus been superseded by Farming-- 


ton. — 
3 Reitz Coal Co., 
156 (1981); Westbury Coal: ‘Mining alia v. OSM, 3 
IBSMA ae, 406 (1981). ie 


-review,* 


the 


3 IBSMA 260, 281-280... 88 LD.-745, 


terpretation has been affirmed : 
more than once on _ judicial 
and even though quite 
recently we were assured that the 
present policymakers in the 
Office of Surface Mining have 
adopted. its application to the ini-. 


tial program.®. 


‘In this case not only the en- 
forcement action but the construc- | 


tion of the processing facility 


itself occurred after the effective 
date of this interpretation. Thus, 
only question should be 
whether that facility is operated 
in connection with a surface coal 
mining operation; if it is it. should 
be regulated as a surface coal 
mining operation. In this case I 
answer that question affirmative-- 
ly because the owner of the facili- 
ty owns a mine that supplies a 
significant amount of the coal 
processed at the facility. Under . 
the interpretation published with 
the revised regulation, it does not 
matter that this mine is 20 or 
more miles away from the facility.. 

By ignoring. this interpretation 
my colleagues allow the crushing 
and loading of hundreds of tons of 
coal to resume, unregulated so far 
as the surface mining act is con- 
cerned, within 300 feet of several 
residences’ in Dinwood, Ken- 
tucky, because they deem the ac- 
tivity there is not a surface coal 
mining operation. The people of 

* See In re: Permanent Surface Mining Regulation Liti-. 


gation, Civil Action. No. 79-1144, (D.D.C., filed May 16, 
1980), at 51-53; Shawnee Coal’ Co. v. Anes, 661 F.2d 


1083, 10938 (1981). 


5 Motion to vacate notice of violation, filed Mar. 1, 
1982, by the Office of Surface Mining Reclamation and 


Enforcement. 


6 Transcript of Oct. 1-8; 1981, hearing at 23-24, 116. 


“1 See 30 U.S.C. § 1272(eX5) (Supp. IL 1978). 


§ As to. whether the crushing: activity brings this facili- 


ty within the meaning of the terms ‘ eae processing” 


. Continued — 


 ervations: 


| Dinwood will marvel at what a 
wondrous thing the law is. 


_T DISSENT. 


Wi A. [RwIN. 
Chief Administrative snGRe | 


"ALASKA RAILROAD 
i ANCAB o. 
esd March 96, 1989 


Appeal from the Decision of the 
Alaska State Office, Bureau of 
Land Management AA-6661-A, 
B, C, H. ra 
Remand. | 

1. Alaska Native Claims Settle- 
ment Act: Definitions: Withdraw- 
al for National Defense Pur- 
-poses—Alaska Native Claims Set- 
-tlement Act: | Withdrawals and 
Reservations: Generally 


Where a: public land order withdraws 
_ lands under the jurisdiction of the Bureau 
of Land Management as a source of mate- 
_rials for use in construction and mainte- 


~-nance of Federal projects, and the Alaska. 


Railroad is not indicated expressly in the 
public land order as an agency benefiting 
from the withdrawal, the Railroad cannot 
invoke the national defense éxception in 
§11(a) of ANCSA to defeat Native selec- 
tion of the withdrawn lands. — 


o 2a. Alaska Native Claims Settle- 
ment Act: Withdrawals and Res- 
Generally—Federal 
Land Policy and Management 
‘Act of 1976: Generally 


. Where lands are withdrawn by public land 
order within the jurisdiction of the Bureau 
of Land Management, such lands are not 
formally under the administration of the 


Department of Transportation and 438 


— U.S.C. § 17140) (1976) does not apply to re- 
quire the consent of the Secretary of 


or “other processing or pre-preparation” in the deéfini- 
tion, see comment 6, 44 FR 14914 (Mar. 13, 1979). 
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Transportation to conveyance of such land 
to a Native corporation by the Bureau of 
Land Management under ANCSA. | 


3. Alaska Native Claims Settle-_ 
ment Act: Withdrawals and Res- 
ervations: § Generally—Federal 
Land Policy and Management 
Act of 1976: Generally 


The Secretary’s power to delegate his with- 

drawal authority is limited by 438 U.S.C. 
§ 1714(a). (1976). However, where. lands. 
under withdrawal for other purposes are 
withdrawn for Native selection by | 
§ 11(a)(1) of ANCSA, subject to §3(e)-of the | 
Act, such withdrawal is mandated by Con- © 

gress and authority to revoke the previous 
withdrawal, as between the Secretary and 
the Bureau of Land se ae is. not 3 in 


issue. 


4, mich Native Claas Settle. ie 


‘Federal 
! Native 
Claims Settlement Act:. Defini- 
tions: Holding. Agency—Alaska 
Native Claims Settlement Act: 
Alaska Native Claims — Appeal 
Board: Appeals: Remand | 
Where the Alaska Railroad claims use of a 
tract of land and thus nominally meets ad 
definition of the term “holding agency” 

43 CFR 2655.0-5(a), and where factual aad 
legal questions relating to the issue of 


ment Act: Definitions: 


_ whether the Railroad actually used the _ 


land as claimed have not yet been deter- 
mined by the BLM, the Board concludes 
that a finding on whether the ARR is the 
holding agency is properly an initial part 


of the § 3(e) determination, to be made by 


BLM if a remand is ordered. 


5. Alaska Native Claims" Settle. | 
ment Act: Definitions: Frivolous 
Appeal—Alaska Native Claims 
Settlement Act: Alaska Native - 
Claims Appeals Board: Appeals: 
Remand 


Where regulations ; in 43 CFR 2655. A(b) pro- 
vide that the Board must remand. an 


appeal to the Bureau of Land Manage- . 


ment for a § 3(e) determination unless the | 
appeal is found to be “frivolous,” and the 
term “frivolous” is not defined in such reg- 
ulations, the Board will find the appeal 
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— frivolous only if the ee can make 
no rational argument on the law or facts 
in support of his claim. | 


6. Alaska Native Claims Settle- 
ment Act: Definitions: Frivolous 
Appeal—Alaska Native Claims 
Settlement Act: Alaska Native 
Claims PPPEAY Board: Appeals: 
Remand 

Where the Alaska Raiieal: raises issues of 
fact and law which were addressed for the 
first time in regulations implementing 
§ 3(e) of ANCSA,.and the Bureau of Land 
Management has not yet made a § 3(e) de- 
termination on the lands in dispute, the 
Railroad’s appeal is not frivolous and the 
appeal will be remanded to the Bureau. of 


Land Management for consideration of: 


these issues in.a § 3(e) determination. 


APPEARANCES: William Wong, - 
Esq:, and David Roderick, Esq., _ 
for the Alaska Railroad; M. Fran- 


cis Neville, Esq., and Dennis J. 


Hopewell, Esq., Office of. the Re-| 


gional Solicitor, for the Bureau 
of Land Management; Edward G. 


Burton, Esq., for the Eklutna, | 


Inc.; Joyce E. Bamberger, Esq. = 
for Cook Inlet Regional Corp. : 


OPINION BY ALASKA NATI VE 
CLAIMS APPEAL BOARD 


| Summary of Appeal | 
The Appellant Alaska Railroad 


seeks to prevent conveyance to 


Eklutna, Inc., of two: tracts of 
land: a 310-acre parcel claimed to 
be used as part of a gravel reserve 
and a 0.06-acre parcel within the 
Railroad’ s right-of-way. 

The Board finds that the appel- 
lant is not protected against such 
conveyance by reason -of coming 
within the national defense excep- 
tion in § 11(a); or by reason of pro- 
cedural restrictions in the Federal 
Land Policy and Mangement Act 


of 1976 affecting conveyance of 
lands administered by an agency 
other than the oparioeyy of the. 
Interior. 

The Board, in a majority . opin- 
ion, with Judge Brady dissenting, 
finds that the appeal is not frivo- 
lous and remands. to the Bureau 
of Land Management for a deter- 
mination under §.3(e). of ANCSA, 
and implementing regulations, as 
to whether the Alaska Railroad is 
a “holding agency” within the 


meaning of 48 CFR 2655.0-5(a), 


and whether the lands claimed by 
the Railroad are actually used in 
connection with the administra- 
tion of a Federal installation. 

es | | Jurisdiction = " 
“The Alaska Native - Cie as 


Appeal Board, pursuant to delega- _ 


tion of authority to administer — 
the Alaska Native Claims Settle- 
ment Act, 85 Stat. 688, as amend-. 
ed, 43. U.S.C. §§ 1601-1628 (1976 
and Supp. I 1977) (ANCSA), and — 
the implementing regulations in — 


43 CFR Part 2650 and 43 CFR 


Part 4, Subpart J, hereby makes 


the following findings, conclusions 


and decision. 


Decision 


The Bureau of Land Manage- 


ment (BLM), on Dec. 21, 1978, 


issued the decision here appealed 


which approved certain lands for 
conveyance to Eklutna, Inc. The 
Alaska Railroad (ARR) timely ap- 
pealed this decision, contending 
that two parcels of land to be con- 
veyed were not “public lands” as 
defined by §38(e) of ANCSA, and 


therefore were not withdrawn for 
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selection or conveyance under 
that Act. Alternatively, the ARR 
contends that even if the parcels 
were public lands, they were pro- 
tected from conveyance to Native 
corporations by other means. 

The two parcels of land in ques- 
tion are described as: 


(1) Land withdrawn and reserved in 1962 
by Public Land Order (PLO) 2672 “under 
the jurisdiction of the Bureau of Land 
Management, Department of the Interior, 
as an administrative site and as a source 
of materials for use in the construction 
and maintenance of Federal projects,” and 

(2) 0.06 acre lying within Lot 15, Sec. 5, 
T. 15 N, R. 1 W., Seward Meridian, 
Alaska, and within one hundred feet. of the 
centerline of the adjacent Alaska Railroad 
track, thus within the Railroad’s right-of- 
way: : | ast % 


As to the lands withdrawn and 


reserved by PLO 2672, the ARR 


relies on three arguments: (1) that 
even if they are public lands, the 
lands in question are withdrawn 


for national defense purposes and 


therefore are exempt from with- 
drawals for Native selection 
under ANCSA; (2) that even if 
- they are public lands, the Federal 
Land Policy and Management Act 
of 1976, P.L. 94-579, Title I, § 102, 
Oct. 21, 1976, 90 Stat. 2744, 43 
U.S.C. §1701 et seg. (1976) 
(FLPMA), prohibits transfer of the 
lands in question; and (8) that the 
Eklutna Gravel Reserve (compris- 
ing both PLO 2672 and the adja- 
cent PLO 755) is an “area dis- 


turbed but not depleted” within © 


the meaning of the regulations 
implementing § 3(e) of ANCSA 
and therefore does not constitute 
“public land” withdrawn . for 
Native selection and conveyance 
under ANCSA: — 

If PLO 2672 was withdrawn for 
national defense purposes, then 


this. appeal must be dismissed 
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ARR supports 
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with respect to such lands because 
lands withdrawn for national de- 
fense purposes are excepted from 
the withdrawal under § 11(a)(1) of 
ANCSA for Native selection > 
under §12 of ANCSA. After stat- 
ing which public lands were with- 
drawn for Native _ selection, 
§ 11(a)Q) provides, in part: “The 


following lands are excepted from 


such withdrawal * * * lands with- 
drawn or reserved for national de- 


_fense purposes.’ 


- The ARR argues that PLO 267 Z 
was withdrawn for national. de- 
purposes because’ those 


benefit of the ARR and: the ARR 
was established, in part, to pro- 
mote the national defense. The 
its position by 
citing its enabling legislation for - 
the proposition that it is an in- 
strumentality of national defense. 
43 U.S.C. §975 (1976) states, in 
pertinent part: 

ie Ri © designate and cause to be located 
a * 2 * railroad in * * * Alaska * * * so 
as best to aid in the development. of the ag- 
ricultural and mineral or other resources 
of Alaska, and the settlement of the public 
lands therein, and so as fo provide trans- 
portation of * * * troops, arms, munitions 
of war, the mails,* * * and for the trans- 
portation of passengers and Propeety er 
ics added. | 


The Board does ik aedent ie 
position taken by the ARR and 
concludes that PLO 2672 was not — 
withdrawn for national defense 
purposes within the meaning of. 
the exception in §11(a)(1). PLO 
2672 withdrew lands “under the 
jurisdiction of the Bureau of Land 
Management, Department: of the 
Interior, as.an administrative site 


and as a source of materials for | 


use in the construction and main- 
tenance of Federal projects.” 
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In cigs of Paug-Vik, Ine., ; 


Ltd, 8 ANCAB 49, 85 LD. 229 
(197 g) [VLS 77-2], the Board 
found that nothing less than a 
formal withdrawal on behalf of a 
national defense agency was suffi- 


cient to trigger the national de- 


fense exception. In that case, the 
_ Air Force, under permit, had been 
using land withdrawn for the Fed- 
eral . Aviation Administration 
(FAA). Following notice of FAA’s 
intention to relinquish the lands, 
the -Air Force had applied for 
withdrawal, in its name, of the 
_ lands it was using. Due to suspen- 
sion of all land disposition actions 


pending enactment of AN CSA, 


the withdrawal application. was 


not processed and the land was 
subsequently selected by a Native 


corporation under ANCSA. 
The issue on appeal was wheth- 


the national defense exception. 
-. The Board found that it was not. 
The Board ruled that while the 
Air Force application for with- 
drawal segregated the. lands for 


_ disposition under the public land 
the segregation was not . 


laws, 
equivalent. to a withdrawal for na- 
tional defense purposes as con- 
templated by §11l(a) and, lacking 
a formal withdrawal,. the Air 
Force was required to seek a de- 


termination by BLM of lands ac-— 


tually used, in order to protect 
such lands under § 38(e). 

The ARR’s situation is similar. 
PLO 2672 withdrew lands “under 
the jurisdiction. of the Bureau of 
Land Management, Department 
of the Interior, as an administra- 
tive site and as a source of materli- 
_als for use in the construction and 


ainienpnce of Federal. projectal’ “4 
(PLO 2672, Appendix F, Response — 
of Alaska Railroad, July 12, 1979.) 

Case file A-054178, which sets 
forth the history of PLO 2672 and 
is a part of the appeal record, in- 
dicates that this withdrawal. was 
initially requested by and for the 
benefit of the ARR..On Apr. 12, 
1961, the General Manager of the 
ARR requested “withdrawal of an 
additional gravel pit site adjacent 
to our existing gravel reserve at 
Eklutna, P.L.O. 755, dated Sep- 
tember 21, 1951.” The land ap- 
plied for was the 310 acres now in 


dispute. The ARR was, at that 


time, an agency of the Depart- 
ment of the Interior. Their re- 
quest was approved by the Assist- — 


ant Secretary, Public Land Man- 
agement, and forwarded to BLM | 


er the Air Force was protected by for processing. BLM’s Land Office 


report notes, as the purpose of the 


withdrawal, that ‘(t]he applicant — 
desires the subject lands for use 
asa gravel reserve due to deple- 


tion and conversion to other uses 
of their gravel reserves in Anchor-_ 
age.” (United States. Department 
of the Interior, Bureau of Land 
Management, Area 4—Anchorage 
Land District Report (Dec. 12, 
1961), at 2.) Noting that there 
were no protests or prohibitive 
conflicts, the report states under 
the heading, “Resource Manage- 
ment,” “As the: prime purpose of 
the reservation is to assure them 
a future source of gravel, materi- 
als should be reserved from dispo- 
sition to private interests. Reser- 
vation of materials would not pro- 


hibit their use by governmental 


agencies.” (Report, supra, at 4.) 
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The report coudlacss mith ae 
~- recommendation that the applica- 
tion be granted and a PLO issued © 
which would “reserve the subject. 
land for the benefit of the Alaska 


Railroad for use as a gravel re- 
_ serve.” (Report, supra, at 5.) 

The resulting PLO 2672, howev- 
er, did not name the ARR but in- 
stead withdrew the land “under 
- the jurisdiction of the Bureau. of 

Land Management, Department 
of the Interior, as an administra- 
tive site and as a source of materi- 
als for use in the construction and 
maintenance of Federal projects.” 

The transmittal letter with the 
draft PLO explained this by stat- 
ing, “The draft order transmitted 
hereby has been designed to meet 
the needs of the Alaska Railroad, 
and at the same time make the 
gravel deposits available for use 
in the construction and mainte- 
nance of other Federal projects.” 
(Memorandum to Secretary of the 
Interior, from Director, Bureau of 
Land Management, Subject: Pro- 
posed Land Order, Apr. 80, 1962.) 

The. arrangement was ques- 
tioned by the Alaska State Direc- 
tor of BLM, who queried the Di- 
rector of BLM on May 14, 1962, as 
follows: 

_ Reference is made to the subject public 
land order which originated from a re- 
quest by the Alaska Railroad to withdraw 


approximately 310 acres of land for use as 
a gravel reserve. The recommendations in 


our field report were in accord with their 


request. The. resulting public land order 
withdrew the lands “under the jurisdiction 


of the Bureau: of Land Management, De- 


partment of the Interior, as an administra- 
tive site and as a 
use in the construction and maintenance 
of Federal projects.’ 
Does this wording constitute an error or 


is it the result of negotiations of which we 


_ were not informed? Unless there is a valid 
_ reason for withdrawing the land under the 
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Sutisdiction of the Biiean of Land Man- : 
agement, we recommend that PLO 2672 be - 


amended to the effect that the lands are _ 


_réserved under the jurisdiction of the 
Alaska Railroad, Department of the Interi- 


or, for use as a gravel reserve. | 


The response simply recited, 
“Public Land Order No. 2672 was — 
designed to meet the needs of the 


Alaska Railroad, and-at the same 


time to make the gravel deposits — 
available for use in the construc- 

tion and maintenance of other 

Federal projects.”. No further 

action was taken, although after © 
reviewing the PLO in 1972, the 
Anchorage District Manager of 
BLM referred the case file back to 
the State Office, recommending 
contact: with the Railroad to as- 
certain its need for the withdraw- 
al and, if justified, transfer of ju- 

risdiction tothem. — | 
' Thus, like the Air Force. in 
Paug-Vik, supra, the ARR. had 
sought a withdrawal in its name, 
but for administrative reasons 
had not received it at the time. 


-ANCSA was enacted: 


[1] Nothing: contained in the 
language of PLO 2672 suggests 
that the ARR has an interest in 
the lands. withdrawn. Where a 
public land order withdraws lands 
under the jurisdiction of the BLM 


as a source of materials for use in ~ 


construction and maintenance of 
Federal projects, and the ARR is 
not indicated -expressly in the 
public land order as an agency 
benefiting from the withdrawal, 
the ARR cannot invoke. the na- 
tional defense exception in § 11(a) 


of ANCSA to defeat Native selec- 


tion of the withdrawn lands. It-is — 


- not necessary to reach the ques- — 


tion of whether the ARR’s activi- 
ties can be considered to be for 
national defense purposes within 
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the meaning of the ‘exception i in 
~§ 11(a). 


.The ARR seeded: a Geconel po- 


: sition which would protect PLO 
2672 from conveyance to the 
Native corporation under ANCSA 


even if the lands in question were 


- found .to be public lands. ARR 


- argues that FLPMA prohibits the 
transfer of ARR lands. The ARR’ 


refers to two specific provisions of 
FLPMA in this regard. First, the 


_ ARR refers to 43 U.S.C. § 1714) 
«(197 6) which | states in ie 
part: | | _ 
| ‘In the case of lands. under the adminis- 
tration of any department or agency other | 


than the Department of the Interior, the 


Secretary shall make, modify, and revoke 


withdrawals only with the consent of the 


head of the department or agency con- 
cerned. » 


The ARR argues that the Baer: 
tary of Transportation has not 


consented to the modification or 


withdrawal of railroad lands in 


PLO 2672 and, therefore, BLM is 


prohibited from transferring those 


lands. However, the lands in ques- 


tion are not formally under the 
administration of the Department 
_of Transportation but the Depart- 
‘ment of the Interior, and there- 
fore the Board concludes that 43 
U.S.C. § 1714G) (1976) does not 
_ apply. 


ue jurisdiction of the BLM, such 


lands are not formally under the 
administration of the Department - 


of Transportation. and 438 U.S.C. 


_ tary of Transportation to convey- 


~ ance of such land to a Native cor- 


Sot tion “by: the 


bered 4. Lands 
other purposes at the time of en- 

actment of ANCSA were: not, be- | 
cause of such withdrawal, exempt 


{2] Where lands are qithdrawar 
4 by. public land order within the 


BLM under 
ANCSA. 
Second, aobpeding: to 43 U. S. ol 


-§1714(a) (1976), the Sacaat i of 


the Interior is ; | 
authorized to ‘make, modify, ne or: 


revoke withdrawals but only in accordance 
_with the provisions and limitations of this ~_ 


section. The Secretary may delegate this 
withdrawal authority only to individuals 


_ in-the Office of the Secretary who have 
‘been appointed by the President, by and - 
- with the.advice and consent. of the Senate. 


The ARR argues that in light of 
this. subsection of FLPMA, the 


PLO lands cannot be transferred. 
to Eklutna, Inc. because the local 
-BLM officials 
power to make, modify, extend, or —__ 
| revoke withdrawals, for they are — 


do not. have the ~ 


not “individuals in os ‘Office of 


the Secretary.” | 
_. The Board cannot agree. ‘Sec. 


11(a)(1) of ANCSA withdrew for 
Native selection all public lands | 
in the State except lands in the — 
National Park System and lands 


withdrawn or-reserved for nation- — 
al defense purposes other than 


Naval Petroleum Reserve Num- 
withdrawn - for 


from the general withdrawal pro- 
visions of §11(a)(1). 


as contemplated by -§3(e) .o 


ANCSA, they were public a 


within the broad definition. of that — 


section and therefore were with- 
§ 1714(@). (1976) does not apply to © 
require the consent of the Secre- 


drawn, pursuant to § 11(a)(1) for — 


Native selection. The record does 


not indicate that PLO 2672 has 


. been UES. revoked. ‘if it has, 


Insofar .as 
such lands, withdrawn for the . . 
benefit of various 
agencies, were not “actually a 


nondefense — 7 
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connection with. withdrawals 
Gnder § 11(a)(1) of ANCSA, then 


such revocation was mandated by - 


_ Congress. 
[38] The Bieiaaee s power to del- 


-. egate his withdrawal authority is 


limited by 48 U.S.C. §1714(a) 
(1976). However, where lands 


under withdrawal for other pur- 


poses are withdrawn for Native 
selection by §11(a)(1) of ANCSA, 
subject to § 3(e) of the Act, such 


withdrawal is mandated by Con- 


gress and authority to revoke the 
previous withdrawal, as between 
the Secretary and BLM, is not in 
issue. | 


_ The central issue raised iy he 
ARR concerns whether lands in. 
PLO 2672 are public lands within ~ 


the meaning of § 3(e) of ANCSA. 


It is the ARR’s contention, based 
implementing — 


on regulations 
§ ds(e), that they are not. The ARR 
designates both PLO 2672, within 


the conveyance area, and the ad- — 
the Board that its claim is not 


jacent. PLO 755, outside the con- 
-veyance area, as the 
Gravel Reserve.” They contend 
that the entire “Reserve”. is one 
“area disturbed but. not depleted”’ 
within the meaning of regulations 
implementing § 3(e); accordingly, 
although all gravel extraction to 


date has taken place in PLO 755. 


and none has been performed in 
PLO 2672, nevertheless PLO 2672, 
. as part of the overall “area dis- 
-turbed,” was ‘actually used” by 


_ the ARR and was not public land 


available for selection by a N ative 
corporation under ANCSA. _ 
At the time this appeal was 
filed; no regulations had been 
_ published to implement § 3(e). The 
_ Board, on Nov. 29, 1979, suspend- 
ed the issue relating to PLO 2672 
pending the issuance of the final 
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regulations. On the same basis, 
the Board suspended the right-of- © 
way issue on Jan. 29,1980. 

The final § 3(e) regulations were 
published Oct. 22, 1980, at 45 FR © 
70204 [effective date Nov. 21, — 
1980], and established a procedure | 
for making future § 3(e) determi- 
nations by BLM. They also ad- 


dress the situation where an 


appeal is taken from a decision to 


issue a conveyance on which ‘the | 


BLM neglected to make a § 3(e)(1) 
determination. Under these cir- 
cumstances, 43 CFR 2655.4(b) pro- 
vides that “‘the matter shall be re- 


-manded by the Alaska Native 


Claims Appeals Board to the 


Bureau of Land Management for 


a determination pursuant to sec. 
8(e)(1) of the act and these regula- 
tions.” The only qualification on 
this mandatory remand is the fol- 
lowing provision: “Provided, That 
the holding agency or Native cor- 
poration has reasonably satisfied 


frivolous.” Thus, when a holding 
agency appeals a decision on the 
basis that BLM neglected to make 
pursuant to 
§ 8(e)(1), and the Alaska Native 
Claims Appeal Board does not 
find such claim frivolous, then the 
Board must remand the matter to 
BLM for such a determination. 


_ A threshold issue in connection 


with the requested remand is 
whether the ARR, or the BLM, 


should be considered the holding ~ 


agency for the purpose of seeking . 
a .§ 3(e) determination ane 43. 
CFR 2655.4. — 

If BLM is the holding sence 
the issue of whether the appeal 
must be remanded for a § 3(e) de- © 
termination is moot, since BLM — 
made the decision here appealed 
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ana opposes remand. if the ARR 


is considered the holding agency, 
then the remand must be made 
unless. the Board finds their posi- 
tion frivolous.: : 

Eklutna contends that BLM, 
not the ARR, is the holding 
agency because, under PLO 2672, 
BLM has jurisdiction over the 
lands withdrawn. 

The term “holding agency” is 


defined in 43° CFR 2655.0-5(a) as. 


“any Federal agency claiming use 
of.a tract of land gus to these 


Re regulations.” 
- This definition was not included — 
in the proposed § 3) regulations. — 


(44 FR 54254, Sept. 18, 1979.) The 
comment preceding the final regu- 
— lations explains | that the term 
| “holding agency’ was added to 


the definition section in response 


_ toa comment that the agency ac- 


| tually. controlling: the land might 


not. be the agency | which was 


using the land on Dec. 18, 1971 


(45 FR 70204, Oct: 22, 1980). Nei- 


_ ther the regulations nor § 3(e) of 


the Act expressly require a formal 
withdrawal . 
agency as a prerequisite to that 
agency’s.proof of actual use under 
§ 3(e). . 

3 Usage of the ee “holding 
agency” in the § 3(e) regulations is 
far from consistent or clear. in 


meaning. On one hand, references - 


to the holding agency are phrased 
in terms of use, claimed use, 
actual control, and the like. The 
_ -means by which the agency “con- 
-trols,”’: 
withdrawal, through permit from 
the agency having such a with- 
drawal, or simply through the fact 


on. behalf of an 


whether through formal 


of élaimed: ise oF the land, ‘ig 


never specified. 


On the other hand, the respon- 
sibilities of the holding agency 
with regard to BLM’s § 3(e). deter- 
minations seem to be more con- 
sistent with having a formal with- 
drawal. Regulations in 43 CFR 
2655.8, Determination Procedures, 
place on the holding agency the 
total burden of proving use for 
the § 3(e) determination, and pro- 


vide expressly that if the holding 


agency fails to -sustain _ this 
burden, the lands in dispute will 
be conveyed to the selecting 


Native corporation. Thus, if the _ 
holding agency was considered to. 
be an agency using land by. 
permit arrangement with an 


agency for which the land was — 


formally withdrawn, the agency 
under permit would bear the ree 
sponsibility and the risk of losing es 
that land.to the Federal Govern- — 


ment. Such a responsibility would 


seem .more. appropriately. to be bs 
borne by the agency in whose ~ 
-name lands were withdrawn. | 


-. As previously discussed, the 
record file of PLO 2672 withdraw- 
al discloses application by the 


_ ARR for the withdrawal, and a 
‘clear intention on the. part of 


BLM to benefit the ARR. There is 


no indication that the ARR was 


denied the withdrawal in favor of 
another applicant; rather, the 
record indicates a belief by BLM 
that the withdrawal was for the 
ARR’s benefit and that the PLO 
by express wording should have 
placed jurisdiction in the ARR 
rather than in BLM. The ARR’s 
claim of connection with this 


withdrawal bes not appear to be 
without foundation. 
The ARR claims use of the 


lands in question, and whether or 


not their claim is warranted 
would be the. subject of the re- 
- quested § 3(e) determination. _ 

The term “holding agency” is 
defined for the first time in the 
context of ANCSA in. the regula- 


tions here discussed, under which. 


a §8(e) determination would be 
made. — 


[4] Where the ARR sate use. 
of a tract of land and thus nomi- — 


nally meets the definition of the 
term. “holding agency” in 48 CFR 
2655.0-5(a), and where factual and 
legal questions relating to the 
issue of whether the ARR actually 
used the land as claimed have not 
yet been determined by the BLM, 


the Board concludes that a find- 


ing on whether the ARR is the 


holding agency is properly an ini- | 
tial part of the § 3(e) determina- 


tion, to be made by BLM if a 
remand is ordered. | 


As to the direct question of 


whether the ARR’s claim to PLO 
2672 is frivolous, BLM affirms 
that it never made’a § 3(e)(1): de- 


termination with respect to the 


ARR’s claim to lands withdrawn 


by PLO 2672, but that.a remand | 


_ for such a determination is inap- 


propriate because the ARR’s 
claim is “frivolous,” and therefore 
should. be. dismissed. The BLM’s 


argument is based upon regula- . 
tions in 43 CFR 2655.2(b)(3) which | 


provide that tracts to be retained 


- by Federal agencies may. include: 


(iv) Lands containing gravel or other 
materials used in direct connection. with 
the agency’s purpose and not used simply 


as a source of revenue ‘or services. The 


extent of the areas reserved as a source of 
materials will be the area disturbed but 
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not depleted as of the date of the end of 


the appropriate selection period. [Italics _ 


added. ] 

It. is undisputed that ‘the ARR 
has never removed gravel from 
the lands in PLO 2672. Since no 
portion of the disputed lands has 
ever been disturbed for the pur- 


pose of removing gravel by the 


ARR, BLM concludes- initially 
that the above-quoted regulations 
do not permit any. portion of the 


tract to remain in Federal owner- 
ship as a gravel. reserve. -There- 


fore, argues BLM, the ARR’s 
claim to these lands . must be 


“frivolous” under 43 CFR 2655.4. 


_ The ARR takes the position 


that PLO 2672, and PLO 755 (the 
existing gravel pit used by the ~ 


ARR adjacent to PLO 2672, and 


- outside the conveyance area), are 


part of one gravel reserve. This 
one combined gravel reserve is an 
“area disturbed but not depleted” 
within the meaning of 48 CFR 


| 2655. 2(b)(3)(iv) as quoted above. 


. The ARR also— contends, in. ‘its 


‘response. of Feb. 12, 1981, that it 


is necessary for BLM to determine 
whether PLO 2672 is needed as a 


-buffer zone in connection with 


gravel mining operations pursu- 


ant to 43 CFR 2655.2(b)(3)(ii). - 


Eklutna, Inc. concurs with BLM 


| that the ARR claim is frivolous . 
_ because the™ land in question | is 


untouched . and =. 43 CFR 
2655. 2(b)(3)(iv) requires that it be 
“disturbed but not depleted.” Ek- 


lutna also argues that. another 


portion of that regulation pre-- 


cludes the ARR’s claim of actual © : 


use of the entire alleged gravel re-. 


serve within the contemplation of 
.§ 8c). 43 CFR 2655.2(b)(8)(iv) pro-. 


vides the Federal Government 
may retain “(lJand containing © 


SM, 
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gravel * * * used in direct con- 
nection with the agency’s purpose 
and not used simply as a source of 
. revenue or services.’”’ [Italics 
— added.] Eklutna, Inc., contends 
that ARR, in its utilization of 
PLO. 755, used it. is simply va 
source of revenue’ or. services,’ 
_ therefore could not now claim re- 
_ tention under the above- cited regu- 
lation. Eklutna opposes the ARR’s 
position. on buffer zones, arguing 
that PLO 2672 is located between 
PLO 755 and the sea, thus buffer- 


~~ ing PLO 755 from nothing; that 
PLO 2672 is too large to constitute 


a buffer zone as the term is com- 
monly - understood; and that the 
concept is. incompatible: with 
ANCSA in. that it sanctions 
exempting additional land from 
Native selection to protect Natives 
against noxious uses of land ini- 
- tially taken improperly from them. 
_ With regard to the portion of 
this appeal concerning the rail- 


road right-of-way in Lot 15, Sec. 5, - 


TT. 15 N., R. 1 W., S.M., the parties 
agree that this issue should be re- 
- manded back to BLM for a deter- 
mination pursuant to § 3(e)(1) of 


| _ the Act.as provided for by 48 CFR 


2655. A(b). | 
The Béaid aouclivdes from its 
reading of 43 CFR 2655.4(b), and 


facts. as they have been. alleged by - 
the parties, that both the issue 


- concerning. PLO 2672 and the 
question of the ARR right-of-way 
in Lot 15, Sec. 5, T. 15 N., R. 1 W. 


§ 3(e(1) of the Alaska Native 
_ Claims Settlement Act of 1971. (43 
U.S.C. § 1601 et seg. (1976)) and the 
regulations ids CFR 2655.0-3—48 
CFR 2695. ae 


- The BLM decision: pees ap- 
pealed was issued before promul- 
gation § 3(e) regulations, and the 
ARR’s. basis for appeal is that 


BLM did not make a § 3(e) deter- 


mination. Accordingly, the Board 
must remand the appeal to BLM 
for a-§ 3(e) determination unless it” 
determines. that the appeal is 
frivolous within the moaning of 43 | 
CFR 2655.4(b). . 


The word “frivolous’’ is wot de-. 


fined in the regulations, but the 


drafters of the regulation equated 
the term “frivolous” with “base- — 
less,” as indicated by the supple- 
mentary information published 
with the regulation at page 70206 — 
of the Federal Register, Vol. 45, — 
No. 206, Wednesday, Oct. 22, 1980. 
There the drafter states: “Para- 
graph (b) of § 2655.4 was modified _ 
because the comments. suggested 
that baseless appeals might be 
filed on any determination that 
was objectionable to a Federal 
agency or a Native interest. 2 Mtal- 
ics added.] 


The Federal courts. have. co 3 
preted the term, “frivolous 


appeal.” In a habeas corpus case, 


the court discussed the’ ‘term as 
a 


There is a vast difference between a weak 
case, even a very. weak case, and a ‘frivo- | 
lous one. In this regard the test employed. 
by the Ninth Circuit is a good one: “it is” 


frivolous only if the applicant can make no. © 
» rational argument on the law or facts in 


must be remanded to BLM. - 
for determination pursuant to 


support of his claim for relief’. Blair -v. 


California, 340 F.2d 741, 742 (9th Cir.1965). 
_It may well be that there are arguments — 


that can be made on behalf of the petition- 
er that are well beyond the law’s existing 


frontier but well within the frontier of ra- 


tionality. Only when the: frontier of the 


latter is passed does the case become frivo- | 
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lous. Sokol, Rear Haters: oes 2d 
Ed., Sect. 26, p. 196 (1969). 


Dillingham Vi Wainwright, 40 F. 
Supp. 259, 261 (D.C. Fla. 1976). 

[5] Where regulations in 48 CFR 
2655.4(b) provide that the Board 


must remand an appeal to BLM 


for a §3(e) determination unless 
the appeal is found to be “frivo- 
lous,” and. the term “frivolous” is 


not defined in such regulations, 


the Board will find the appeal 
frivolous only if the appellant can 
make no rational argument. on 
the law or facts in support of his 
claim. 

The ARR’s position turns on in- 
terpretation of the word “area.’ 
With respect to the lands with- 
drawn in 1962 by PLO 2672, the 
ARR claims that such lands, in 
conjuction with land in PLO 755 
which is an existing gravel pit, 
comprise one. gravel reserve 
which, taken as a whole, is an 
“area” disturbed but not depleted. 
Thus, the ARR claims that their 
use of land withdrawn by PLO 
2672, outside the conveyance area, 
is in some manner inseparable 
from their use of land, withdrawn 
by PLO 1755, inside the convey- 
ance area. The ARR’s contention 
that both PLO’s were issued for 
their benefit and that lands 
within the two PLO’s comprise 
one reserve for purposes of use, is 
not without foundation in view of 
the history of PLO 267 2; previous- 
ly discussed. 

While both Eklutna and BLM 


challenge the ARR’s position, the 


Board does not reach the merits 


because there has been no deter-. 


mination by BLM as to whether 
the ARR actually uses the land in 


question pursuant to §3(e) and: 
i the 1980 unplementing: regula 
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—~§.M., 
issue should be remanded-to BLM 
for a § d(e)(1) determination. The 
Board agrees. The record indi- 


[89 LD. 


tions. The ARR’s claim raises the 
following saa of law and 
fact: 
1. Is the ARR a holding agency 
as defined in 43 CFR 2655.0-5(a)? 
2. Do PLO 755 and PLO 2672 to- 
gether comprise one gravel re- 
serve so as to constitute one 
“area” within the meaning of 48 
CFR 2655.2(b)(3\iv)?. 
8. If so, does the area which is 


disturbed but not depleted extend 


into PLO 2672? 
4. Does ‘all or any portion of 
PLO 2672 constitute a buffer zone 


_ which must be retained by the 


ARR pursuant to 48 CFR 


-2695.2(b)(3)(ii)? 


5. Does all or any portion of 
PLO 2672 constitute unimproved 
lands used for storage which must | 
be retained by the ARR pursuant 
to 43 CFR 2655.2(b)(3) (iii)? 

These matters are addressed for 
the first time in the new imple- 
menting regulations and should 
be a part of the § 3(e) eee 
tion by BLM. | 

[6] Where the ARR raises issues 
of fact and law which were ad- 
dressed for the first time in regu- — 
implementing § 3(e) of 
ANCSA, and BLM has not yet 
made a § 3(e) determination on 
the lands in dispute, the ARR’s 


appeal is not frivolous and ‘the 


appeal will be remanded to BLM 
for consideration of these issues in 


-a §.3(e) determination. 


~ With regard to the question 
ARR’s right-of-way claim within 
Lot 15, Sec. 5, T. 15 N., R. 1 W,, 
all parties agree that the 


cates that there is no dispute as to 
the fact that the appellant uses 
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the right-of-way, and therfore. as 


to this issue, its claim cannot be 
| The only 

_ issue in dispute is whether a fee | 
or easement interest should be re- 


considered frivolous. . 


tained in Federal ownership. 


lows: 


(1) Generally: full fee’ title to the tract | 
shall be retained; however, where the tract . 


is used primarily for access,. electronic, 
light. or visibility clear zones. or right-of- 


_. way, an easement may be reserved in lieu 


of full. fee title where the State Director 
determines that an easement affords ‘suffi- 
cient protection, that an easement is cus- 


- tomary for the particular use and that it 
_. would further the objectives of the act. 


(2) Easements reserved in lieu of full fee 
title shall be reserved under the provisions 
of section 17(b) of the act and § 2650.4-7 of 

this title. 


It is. clear frou ‘the ee 


provisions that the State Director 
is required to decide whether a 
fee or easement interest is to be 
reserved. In this case, no such de- 


cision has been made. Since the 
appellant’s claim is not frivolous © 


and since BLM failed to make.a 
§ 3(e) determination for these 


~ lands, a remand for a finding on — 
the interest to be reserved is re-— 
AZ. CFR 


quired pa to 


-  2655.4(b).. 4 
The finding that this aypeal: is 


not frivolous is made pursuant to 
43 CFR 2655.40) for the sole pur- 
pose 


is precluded. This finding does not 


reach the merits of the appeal 
and should not be considered by — 
BLM as a factor in that determi- 


nation. 
Accordingly, the Board hereby 
remands this appeal to BLM. for 


415-259 0 - 83 = 9 


43 CFR 2655.2(c) prides as fol- 


se of determining ‘whether 
remand for a § 3(e) determination 


action. seasonal with the findings 


discussed. herein. 


“Apicau. F. UA KENG?: 
Administrative Judge. 


JosEPH A. BALDWIN. 
Administrative Judge 


ADMIN ISTRATIVE JUDGE. 
BRADY DISSENTING: | | 

att disagree with the majority 
opinion that the lands withdrawn 


by PLO 2672 should be remanded 


to the Bureau of Land Manage- © 
ment for a § 8(e) determination on — 
behalf of the Alaska Railroad. I — 
conclude that the ARR’s claim to. 


these lands is frivolous, as that 


term is defined by the Board in . 
this decision: “[T]he Board. will 
find the appeal frivolous only if 
the appellant can make no ration- 


al argument on the law or facts i in 
- support of his claim.” | 


IT. find that. the ARR er die 
made the one rational argument 
of law or fact required to meet 
this test. - 


The ARR’s claim of use to PLO 
2672 is based on a single premise: 


that PLO 2672 is part of one — 
gravel reserve—which it calls the 
Eklutna Gravel Reserve—compris- 


7 ing both. PLO 755 and PLO 2672. 


The ARR’s insistence that PLO — 


2672 cannot be considered by 


itself, but must be considered with 
PLO 755 as a single ARR gravel 
reserve is critical for two reasons: 


The regulation determining which 


gravel lands may be retained by 
Federal agencies flatly requires 


- evidence of use; 1 and the uncon- 


1The regulation establishing each cual nares will 
be retained by a Federal agency states: 
. Continued 


“The extent of - 
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| tested fact of this appeal. is that 
the ARR has never used the land 
in PLO 2672 for any purpose. 


The inescapable conclusion is. 


that the ARR has no basis to 
argue that PLO 2672, by itself, is 

an “area disturbed but not deplet- 
: ed. ” 


The record does show that the 
_ ARR has extracted gravel from an 
- adjacent withdrawal, PLO 755. 
- Being unable to assert use of PLO 


2672, by itself, the ARR bases its 
entire claim on its assertion that 
PLO 755 and PLO 2672 constitute 


_ one Railroad gravel reserve and it: 
1S this one gravel reserve that: is 


the “area disturbed but not de- 


pleted.” (Answer to Motion for 
‘Remand and Dismissal, Dec. 8, a 


1980.) .. 

All of the ARR’s fcc to the 
lands within PLO 2672, including 
_ its claims to buffer zone areas. and 

storage areas, | 
§ 2655.2(b)(3)Gi) and (iii), 
based ‘on the premise that the 
- lands in that withdrawal are part 
of a- single Railroad gravel re- 
serve, 
lands. . 


It is evident: that if PLO 267 218 


not’ part of a single Railroad 
_ gravel reserve, the Railroad’s 
claims fail.: Therefore, it is this as- 


sertion—that PLO 2672 and .PLO | 


755 constitute a single Railroad 
gravel reserve—that must be sup- 


the areas reserved as a source of materials will be the 


area disturbed but not depleted.” (43 CFR 2655.2(b)(3)(iv).) 


. The “disturbed but not depleted” language represents a 


“much stricter standard than that proposed for comment 


on Sept: 18, 1979 (44 FR 54254). The proposed regulation 


' allowed both for consideration of ‘projected prudent and. 


reasonable needs of the agency for the material at that 
location in the immediate future” and that the “actual 
use of areas * * * includes a reasonable extension, as de- 


termined by the Director, of present use into areas where . 


the material is available.” (Sec. 2655.0-5(a)(4).) All lan- 
guage allowing consideration of “projected needs,” and 
“reasonable extensions” was deleted from the final regu- 
lations. ise added.] _ | 
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pursuant to 
are. 


and thus are Railroad 7 | 
_ Eagle River Explosive Storage Re- 


(89 LD. 


| ported by at least one mepdonel ar. 


gument of fact or law to meet the 


ae test of a frivolous claim. 
A close examination of the 


record shows that the Railroad’s 


rationale for finding that the two _ 
-PLO’s constitute one gravel re- 
_ serve is based entirely upon its 


own conclusion that this is so: me 


Just as PLO 689 and PLO 2308 are both 
considered by the Railroad to be one explo- 
sive storage reserve, The Alaska Railroad 
considers PLO 2672, the public land order 


which withdrew the land under appeal, 


and PLO 755 to be part of one reserve. See _ 


Appendices D, E, F, H,-I, aude J. ae 


added. ] 


Response of the Alaska Railroad, 
July 12,1979, at 5. 
The Railroad does not proce 
any further explanation; and fur- — 
ther explanation is required since — 


the exhibits referred to clearly 


show that while the Railroad has 
treated PLO 689 .and PLO 2308 as 
one reserve, it has treated PLO © 


155 and PLO 2672 ‘as separate re- 
serves. 


PLO: 689 and PLO 2808 are 
identified, in Appendix D, as the 


serve. Both are withdrawn pursu- 


ant to the Alaska Railroad’s En- ; 
-abling Act (43 U.S.C. § 975 et seg. - 
(1976)), for the identical purpose 


of “use by the Alaska Railroad, 
Department of the Interior, for 
storage of explosives.” The hold- 


ing: agency is identified as the 


Alaska Railroad. 
PLO 755 is identifed, in i ppen 
dix EK, as the Eklutna Gravel Re- 


serve. It is withdrawn pursuant to 


the Alaska Railroad's: Enabling 
Act, supra, for “use of the Alaska 
Railroad * * *. ; 
gravel.” The holding agency is © 


identified as the Alaska Railroad. 


aS a source of — 
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PLO 2672 is identified, in Ap- 
pendix F, as the BLM-Railroad 
Withdrawal. It is shown, in Ap- 
pendix J, to be withdrawn pursu- 
ant to Executive Order No. 10335 
of May 26, 1952, under the juris- 
diction of the Bureau of Land 
Management, Department of the 


Interior, as an administrative site. 


and as a source of materials for 
use in the construction and main- 
tenance of Federal projects. The 
holding agency, in Appendix F, is 
identified as the Bureau of Land 
' Management; the Alaska Railroad 
- with respect to its right-of-way. 
The Railroad’s own exhibits 


identify PLO 755 and PLO 2672 as 


separate reserves, withdrawn 
under two separate authorities; 
under the administration of two 


separate agencies; for two sepa- 


rate purposes; and only one, PLO 
(55, for the use of the Alaska 
Railroad. 


The Railroad cannot “advance 


the argument that it either re- 


quested to use, or did use, PLO 
2672 for a purpose connected with 
its use of PLO 755 because the 
fact is uncontested that it made 


absolutely no use of the with-- 


drawn lands for . any purpose, 
during the entire 20-year with- 
drawal period. | _ oe 
~The Railroad cannot advance 


the argument that PLO 2672 was 


withdrawn as an addition to PLO 
55, because the withdrawal order 
| does not mention PLO 755. - 


The Railroad cannot advance - 


the argument that because PLO 
2672 and PLO 755 share ‘a 


common boundary, they must be — 
considered as one reserve. The 


fact of a common boundary does 


not, in itself, establish any owner- 
ship rights to adjacent land. 
The Railroad cannot advance 


the argument. that PLO 2672 was 


withdrawn for its particular bene- 
fit, because the withdrawal order 
states that it is for the use “of 


Federal projects.” 


Apart from see insisting 


that the two PLOs are part of one 


gravel reserve, and assigning a 
name to that reserve, the Rail- 


_road advances no legal or factual 


rationale on which such conclu- 


“sion might be based. 


If there is no basis’ to consider 


| PLO 2672 as part of a single Rail- 


road gravel reserve along with 


_ PLO 755, then there is no basis on 
which to remand for a§ 3(e) deter- 


mination. 
Since the Board has concluded, 
earlier in this remand, that PLO 


2672 does not, as a matter of law, 


constitute “railroad lands” for. 
purposes of the Railroad’s claim 
to a national withdrawal excep- 
tion or protection under FLPMA, 

it is difficult to comprehend the 
jump in logic that leads the Board 
to conclude that PLO 2672 can be 
construed as “railroad lands” for 


purposes of a § 3(e) determination. 
.he Railroad’s mere assertion 


that it considers PLO 2672 and 
PLO 755 to constitute one railroad 


gravel reserve does not constitute 
a rational argument of fact or — 


law. I cannot conclude that an un- — 
reasoned assertion — defeats the 
“frivolous case’ test established : 
by this decision. | 


J uprra M. BraDy | 
Administrative Judge 
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ROGER ST. PIERRE & THE 
ORIGINAL CHIPPEWA CREE 
OF THE ROCKY BOY’S 
RESERVATION uv. 
COMMISSIONER OF INDIAN | 

AFFAIRS | 


9 IBIA 203 
Decided March 30, 1989 


eenéal from the decision of the 


Acting Deputy Commissioner of 
Indian - Affairs affirming deci- 
sions of the Area Director, Bill- 
ings Area Office, and the Super- 
intendent of the Rocky Boy’s 
Agency whereby the Bureau of 
Indian Affairs refused to recog- 
nize actions of the Chippewa 
Cree Business Committee which 
| require Bureau of Indian Affairs 
review or approval because of 
violations of the Chippewa Cree 
tribal constitution by oe offi- 
cials. 


Affirmed. 


1. Board of Indian Appeals: Ju- 
risdiction | 
The jurisdiction of the Board of Indian Ap- 


(b). 


2. Board of Indian Appeals: Ju 
risdiction 


The. jurisdiction of the Board of Tndiag Ap- 
peals is not determined by the character- 
ization or descriptive title placed on 
agency action by the deciding official. 


8, Administrative Procedure: Ad- 


ministrative Review—Board of 


Indian Appeals: Jurisdiction 


The characterization of a decision as “dis- 
-  eretionary” is a legal conclusion and the 
fe product of a legal analysis. sy 


A, Administrative Procedukes Ad- 
ministrative Review—Appeals— 


DECISION 5 OF THE DEPARTMENT OF THE INTERIOR 


peals is. governed by 43 CFR 4.380 (a) and 


[89 LD. 


Bureau of Indian Affairs: Admin- 


_ istrative Appeals: Generally 
“The Board of Indian Appeals is bound by 


statutes, regulations, case law, and princi- 
ples of judicial self-restraint not to inter- 
fere with substantive decisions of the BIA 
issued under its discretionary authority. 


5. Indians: Guardianship—Indi- 
ans: Trusts 


The United States is charged with eh re-. 
sponsibility of safeguarding, from both ex- 
ternal and internal threats, the political 
existence of Indian tribes, including pro- 
tecting and guaranteeing tribal self-gov- 


ernment and “the: political penis of Indi- 


ans.’ 


6. Indians: Guardianship—Indi- 
ans: Trusts 7 

The United States is empowered to apply 
“all appropriate means” to fulfill its gener- 
al trust obligations and in the course of 
doing so, is limited only by principles of 
trust law and Beleyant constitutional con- 
siderations. | 


7. Indian Reorsanieation Act— 
Indians: Guardianship—Indians: 
Trusts | | 


Examination of the history, purpose, word- 
ing, and structure of the IRA leads to the 
conclusion that Congress intended to 


impose. a specific trust responsibility on 


the Secretary of the Interior and the 
Bureau of Indain Affairs with respect to 
tribes organized under the Act. | 


8. Indian Reorganization Act— 
Indian Tribes: Constitution, 
Bylaws and Ordinances— Indian 


Tribes: Elections—Indian Tribes: 


Federal Recognition—Indians: 
Guardianship—Indians: Trusts _ 
The government-to-government relation- 
ships between the United States and 
Indian tribes organized under the IRA are 


_ governed by the trust responsibility estab- . 
lished by the IRA and consequently are 


“subject to limitations inhering in * * * a 
guardianship and to pertinent constitu- 
tional restrictions.’ Under the circum- 


stances of this case, the actions and deci- 


sions of the BIA comport with ve nodule’ 
ments of law. 
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APPEARANCES: Francis X.. Lae. 


mebull, Esq., for appellant Chip- 
pewa Cree Tribe; James W. Zion, 
Esq.,. for appellants Roger St. 
_ Pierre and the Original Chippewa 
‘Cree of the Rocky Boy’s Reserva- 


_ tion; Robert S. Thompson, Esq., 


Office of the Solicitor, U.S. De-. 
partment of the Interior, for ap- 


Affairs.. Counsel to 
- Kathryn Lynn. 
| - OPINION BY 


- ADMINISTRATIVE JUDGE 
! MUSKRAT 


the Board: 


INTERIOR BOARD OF INDIAN 


APPEALS | 
Findings of Fact 


Appellants seek review of the 


July -7, 1980, decision of. the 
Acting Deputy Commissioner of 
Indian Affairs affirming decisions 
of the Area Director, Billings 
Area Office, and the. Superintend- 


ent of the Rocky Boy’s Agency,. 


rendered on Feb. 25, 1980, and 
Sept. 7, 1979, respectively. Under 
these decisions, 
Indian Affairs (BIA, Bureau) re- 
fused to recognize those actions of 
the Chippewa Cree Business Com- 
mittee,+ as constituted following 
the 1978 general tribal election, 
which require BIA review or ap- 
proval, but would continue to rec- 
ognize, for housekeeping functions 
necessary to ensure continuation 
of ongoing programs, actions of 


1 Amendment I of the Constitution. and bylaws of the 
Chippewa Cree Indians of the Rocky Boy’s Reservation, 
Montana, provides that: “The governing body of the 
Chippewa Cree Tribe shall be known as the ‘Business 
Committee.’”” Hereinafter we use the terms, as do the 
parties themselves, “Business Committee” and “tribal 


council” interchangably when referring to the governing . 


body of the Chippers Cree Tribe. 


the Bureau of 


fie four Bucs Committee 


members and the Tribal Chair- 


man elected in the 1976 general 
tribal election.. These decisions 
were based upon determinations 
made by Bureau officials that cer- 


tain individuals who sought elec- 


tive office during the tribe’s June 


as Or,» 7, 1978, primary election did not 
pellee Commissioner of Indian _ 


meet the residency requirements 


of art. IV, §2 of the Constitution 


of the Chippewa: Cree Tribe 2 and, 
therefore, should not have. been 
certified as qualified: candidates 


‘by the Tribal Election Board. Be-— 


cause of these errors by the Chip- 
pewa Cree Election Board, the 
Bureau concluded that in the — 


‘Nov. 1978 general election, un- 


qualified candidates were elected 
to the Business Committee in vio- - 


lation of the tribal constitution. | 
Therefore Bureau officials refused 


to recognize the actions of the 
Business Committee. | 

From the record’ before the 7 
Board: the following appears to be 
the chronology of events. On June 
7, 1978, a primary election was 
held to select candidates for the 


Nov. 9, 1978, general election of 


the Business Committee of the 


Chippewa Cree Tribe. The pri- 


mary election (and possibly the 
ensuing general election). was 
challenged by Peter J. St. Marks, 
a Chippewa Cree Tribal member. 
St. Marks pursued his challenge 
through both tribal and. Bureau 
channels. St. Marks’ appeal to the | 


- Bureau ultimately resulted in a 
decision on Sept. 7, 1979, by the 


Superintendent of the Rocky 


~ 2 Constitution and Bylaws of the Chippewa Cree Indi- 


-ans of the Rocky Boy’s Reservation, Montana, approved 
_ Nov. 28, 1935; amended May 17, 1972. - . 
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Boy’s Agency. The foliose: ex- 


- cerpts reflect the relevant por- 
tions of that decision: 


Mr. John n Windy Boy, Tribal Chairman 
. Chippewa Cree Business. Committee 


* eK, Mp Se 


_* * * [TJhere has been a cloud over the 
tribal council because of Mr.. Peter. St. 
Mark’s allegations of irregularities com- 
mitted by the Chippewa Cree Election 
Board. St. Marks, a tribal member, has ap- 


pealed * * * to both tribal officials and — 


Bureau officials for action on his conten- 


tions that the Election Board acted beyond 
the scope of their authority by certifying 


and. allowing certain tribal members to be 


candidates both as tribal councilmen and © 


Tribal Associate Judge for the June 7, 


1978 Tribal Primary Election. Months 


have passed and St. Marks still has re- 
~ ceived no answers from tribal officials. 


* * * When the Bureau of Indian Af- . 


fairs * * * has reason to believe that the 
tribal government * * * may be acting in 


violation of its Constitution, a decision 


must be made.whether to become involved, 
when to become involved, how to evaluate 
the tribal action, and what to do to correct 
violations. 


We are ** * concluding that Mr. St. 


Marks has exhausted his tribal adminis- 
trative and tribal judicial remedies and we 
are responding to * * * his appeal * * *. 


because the’ Bureau of Indian Affairs 
cannot ignor any information which casts 
a doubt in the legality of the manner in 
which tribal elections or decisions are ren- 
dered. . Gre ih 


Aone We have: conan that the Elec- 
tion Board did not follow. the Tribal Con- 
stitution’s - qualifications. in 
people to be candidates for tribal council- 
men. [According to] The Consitution .and 


By-Laws of the Chippewa Cree Indians, 


Article IV—Elections and Nominations, 
_ Section 2—“To be eligible for membership 
on the Business Committee, candidates 
must have the following qualifications:” 


x ¥ * a ee | 


“b) Must have physically resided within. 
the general area which encompasses the 
main body of the reservation or on any land. 
under the jurisdiction of the tribe for two (2). 


"DECISIONS OF THE. DEPARTMENT OF THE INTERIOR | 


September 7, 1979 ° 


certifying - 


. [89 LD. 


ee immediately prior 7 the date of the 
general election.” 


‘The Election Board certified Sains 
people to be candidates for tribal council- 


‘men when, in fact, they did not meet all 
-. qualifications to become tribal councilmen. 


We believe that the following people 
who were certified by the Chippewa Cree 
Election Board as constitutionally quali- 
fied candidates, in fact, did not meet the 
constitutional. , qualifications for tribal | 
councilmen: *-* *. 

1) Bert. Corcoran—Mr. Corcoran Seiad 
on the reservation for less than a year 
prior to the primary election. He did not 
physically reside on the reservation for 
two years prior to the general election. 

2) Paul Eagleman—moved away from 
the reservation to take employment in 


Canada. He did not. physically reside on 


the reservation for the two gears prior to 
the general election. 

8) Roger St. Pierre—Roger returned to 
live on the reservation from Billings, Mon-. 


tana either in May or June 1977. He did 


not physically reside on the reservation for 
two years prior to the date of the penne 
election. 

4) Edward Parisian, Jr. ie. Pacsian 
was in graduate school in South Dakota 
for part of the two years prior to the elec- 
tion. .Prior to his attending graduate 


school, Mr. Parisian lived and worked. on 
_ the Blackfeet Indian Reservation. Mr. Par- 
-. isian did not physically reside on the res- 
We have reviewed this matter thoroughly | 


ervation the required two years prior to 
the general election. 
We also concluded.that Ted anise: Jr. 


was not constitutionally qualified for a 


seat on the tribal: council because he was 
in California for several months in the fall 
of 1977. He did not physically reside on 
the reservation two vere prior to the gen- 
eral election. 

The Election Board allowed the elector- 


ate to vote on a tainted list of tribal candi- ~— - 


dates. The votes received by the tainted 
candidates could have gone to any number 
of fully qualified candidates and would 


~ have materially affected the outcome of 


the election. 

As shown above there were several - 
people whose names should not have been 
submitted to the electorate. If only one 
person was unqualified there still would be 
a violation of the tribal Constitution and 
election ordinance and the electorate 
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siecle be allowed ‘to vote on a tainted list | 
_. of tribal candidates. | 


As a result of the Constitutional errors 7 
request for a. 60-day extension * 


by the Election Board we cannot recognize 


those actions of the tribal council that re- 
- quire Bureau of Indian Affairs review or 


approval that are presented to. it. This 
action is effective this date. = 


In. order that the Chippewa ee Tribal . 


government. not totally cease we will rec- 
ognize the actions of the remaining four 
councilmen and the Tribal Chairman who 


were elected in the 1976 General. Tribal 
_ Election provided that such actions are 
only those housekeeping functions neces- 
‘sary to insure continuation of ongoing pie . 


grams. . 

We -recommend that a new election: be 
held as soon as possible to elect four con- 
stitutionally qualified councilmen so that 
the affairs of this reservation can be han- 


dled in a legal manner and further that 


Rocky .Boy’s Indian Reservation can 
become a productive and mable: reserva- 
tion. | oes 


“sl Ted Broclas: Jr. 
a Superintendent | 
‘The Chippewa Cree tribal gov- 
ernment formally filed notice of 
appeal of this decision with- the 
Superintendent. of the Rocky 


Boy's Agency on Sept. 12, 1979,. 


who in turn forwarded the appeal 
to the Area Director, Billings 
Area Office: This was followed on 
Oct. 9, 1979, by the tribe’s request 
_ that the Billings Area Director 

grant an extension of time for 


filing a brief and to allow settle- 


ment of the disputed matter by 
- tribal institutions. Also on Oct. 9, 
Roger St. Pierre and Joe Big 


Knife, members of the Business 


Committee elected in the 1978 
general election, filed an appeal 
with the Billings . Area Director. 
Still another appeal. was filed 
_ with the Area Director on Oct. 15, 
_ 1979, by the Original Chippewa 

Cree of the: ‘Rocky Boy’s Reserva- 


“tion? on Nov. 6, 1979, the Area Di- 


rector granted the tribe’s Oct. 9. 


(i.e, until Dec. 11, 1979). Then, on 
Nov. 8, 1979, the tribe again re- 
quested of the Area Director still 


‘additional time for briefing and to _ 
allow the’ disputed matter to be. 


resolved internally through tribal — 

institutions. The Acting Area Di- 
rector granted this second exten- _ 
sion on Dec. 7, 1979, extending the 
filing deadline for briefs to Feb. 9, 


1980. On Jan. 28, 1980, a hearing — 
was held before the Chippewa _ 


Cree Tribal Appellate Court in> 


regard to St. Marks’ ead . Te 
the 1978 tribal election(s).. 


Marks was present and ee 7 
participate. The appellate court, 
in. a written opinion issued Jan. 


28, 1980, denied St. Marks’ appeal 
on procedural grounds. In a brief — 


submitted to the Area Director on 
Feb. 8, 1980, St. Pierre and Big 
Knife, for themselves and pur- — 


portedly on behalf of the Chippe- 
wa. Cree 


tribal government, 
argued that the decision of the 
tribal appellate court had ren- 
dered the dispute moot. The Area 


‘Director was, therefore, requested | 


to take immediate action to over- | 


turn the Superintendent's deci- 


sion of Sept. 7, 1979. | 
The. Billings Area Director 


issued a decision on Feb. 25, 1980. 


Relevant portions of that decision | 
follow: : 


3 Appellant Original Chinpowa Cree is a eee t 
Massachusetts trust organized under the laws ofthe — 
Chippewa Cree Tribe. of the Rocky Boy’s Reservation, 
Montana, and the State of Montana. All members of the 


‘Original Chippewa Cree are tribal members and eligible 


voters of the Chippewa Cree Tribe. The Original Chippe- 
wa Cree had previously filed an appeal with the Superin- 


tendent of the Rocky Por s Agency on n Sent. 27, 1979. 
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Mr. J ohn Windy Boy, Chairman 
‘Chippewa Cree Business Committee | 


rn oF ie 1 oe 


_ This is to advise you that we are uphold. . 
ing the September 7, 1979 decision of the © 


Superintendent, Rocky Boys Agency. [The] 
appeal * * * fis) denied, 

Superintendent Brockie’s decision stipu- 
lated that “as a result of the constitutional 
errors by. the election ‘board, we cannot 


recognize those actions of the tribal coun- | 


cil that require Bureau of Indian Affairs 
- review or approval.that are presented to 
it.” His action was based on the fact that, 
“the. Election Board certified certain 
people to be candidates for tribal council- 


-men when, in fact, they did not meet all 
of the tribe. 


qualifications to become tribal councilmen. 
He further listed the questionable candi- 
_.dates and gave reasons for their question- 
able status. : 
x. * * ee i 
On two occasions the Chippewa Cree 
Tribe’s general counsel * * * requested 
extensions of the appeal period to allow 
the tribe to resolve the matter. We are ad- 
vised * * * that a January 23, 1980 hear- 


ing was held on Mr. St. Marks’ appeal con-~~- 
cerning the election. Mr. St. Marks’ appeal — 


was denied on procedural grounds. We are 
convinced that tribal remedies have been 
exhausted and inasmuch as the extended 
appeal period expired on February 9, 1980 
our action must now be taken. 
-Ynasmuch as the questions about the 
qualifications of certain tribal council can- 
didates was [sic] not addressed by the 
tribal forum nor by the two additional ap- 
peals we find it appropriate to. deny the 
appa 

*. = a a 

Us s/) A. nN Bate 
Area Director 


An appeal of the Area Director’s 


decision affirming the Superinten- — 


dent’s earlier decision was filed on 
Mar. 24, 1980, with the Area Direc- 
tor who forwarded it to the Com- 
missioner of Indian Affairs. The 
“Acting Deputy Commissioner for 
Indian Affairs issued a decision on 
duly 7, 1980, relevant portions of 
which include the following: = 


July 7, 1980 


Mr. J aha Windy Boy, Chairman . 


DECISIONS OF THE: DEPARTMENT OF THE INTERIOR - 


[89 LD. 


- Chippewa Cree Business Committee 
— * - oe ® 7 - 


‘We view the tribe’s constitution as the 


‘primary embodiment of tribal laws and 
evidence of a delegation of authority from 


the tribal membership to those responsible 
for governing the tribe. The tribal officials 
elected or appointed to positions of author-- 
ity, therefore, have the responsibility for 
conducting the tribe’s affairs in. compli- 


‘ance with the constitution. The qualifica- 


tions necessary to be a bonafide candidate 


for the tribal council are set forth in the 
constitution and to waive or ignore that . 


established criteria is clearly a violation of 
the constitution and constitutes a breach 
of those laws adopted by the. membership 


There is no doubt: that is conduct of 


_ this election as well as election board and 


tribal court decisions related to it are 
strictly internal tribal matters. Neverthe- 
less, our approval of the tribe’s constitu- — 
tion makes us a party to the terms of that 
document. It is our duty, as a party to the 


constitution, to recognize and deal with 


the legitimate representatives of the tribe. 


Additionally, we would be derelict in our 


responsibility when we have knowledge 
that a violation of the constitution’s elec- 


tion provisions has occurred*and do not 


advise the tribe for the purpose of bringing 


about corrective action. 


Because of the clear candidacy require- 
ments stated in the constitution and since 
no evidence has been presented to contra- 
dict or disapprove the Superintendent’s 
contentions of unsatisfactory residence, we 
must uphold his decision. Accordingly, the 
subject appeal seeking a reversal of the de- 
cision by the Superintendent, Rocky Boy’s 
ee, not to recognize the results of the ~ 
June 7, 1978, tribal election is hereby 


- denied. This decisions is based on the exer- 


cise of my discretionary authority, and it 
is final for the peneneee of the Interi- | 
or. ¥ oe 


_/s/ Theodore C. . Krenzke 
Acting Deputy Commissioner 
of Indian Affairs 


On ee 18, 1980, an appeal was 


filed with the Interior. Board of 


Indian Appeals: by Roger St. 
Pierre and the Original Chippewa 
Cree of the Rocky oe s Reserva- 
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tion from the July 7, 1980,: deci- 
sion of the Acting Deputy Com- 


- missioner. The appeal was docket- 
ed by the Board on Sept. 19, 1980, 
and full briefing privileges al- 
lowed. No -brief was filed by ane 
; ‘Chippewa Cree Tribe. 


Contentions of the Parties 


. ‘Appellants St. Pierre and the - 


Original Chippewa Cree assert the 


following in support of their ap- 
peal from the Acting Deputy Com- _ 
missioner’s decision of July 7, 1980: 

(1) The Interior Board of Indian x 
Appeals has. jurisdiction in that 


the decision of. the Deputy Com- 
missioner is based on an interpre- 
tation of law and, therefore, 
subject to review by the Board; (2) 
the decisions in this matter violate 
the rights of the appellants under 
the United States Constitution, the 


Constitution of the Chippewa Cree | 


Tribe,* the Indian Reorganization 


- Act (IRA) (codified in 25 U.S.C.” 
§§ 461-486 (1976); and the Indian 
Self-Determination Act (codified in 
25 U.S.C. §§ 450-458e (1976)); (3). 
the decisions of the tribal election 


board and the tribal courts of the 
Chippewa Cree Tribe upholding 
_ the tribal election of Nov. 1978 are 
binding on the BIA; (4) The BIA is 


estopped from refusing to. recog- 
nize the actions of the tribal coun- 


cil as constituted after the Nov. 
1978 general election by virtue of 


_ its continued recognition of the tri- — 


bal council after: the November 
_ election even though it had notice 
_ of purported election-irregularities 


_ prior to the election; (5) the Super- . 
intendent’s decision denied. appel-. 


lants due process in. that it was 


made without 1 notice or a hearing 


~ 


ae n. 2. 


from persons and/or entities with _ 


a legal interest in the decision; (6) —_ 
the election irregularities were not | 


such as to support the invalidation 
of the election or the exercise of | 


any purported authority: by the 


BIA to refuse recognition to the 


acts of the duly elected tribal coun- 
cil of the Chippewa Cree Tribe; (7) 
decisions of the Superintendent, 


Area Director, and Acting Deputy 


Commissioner were made without © 


proper factual basis and are not — 


supported by substantial evidence; 


and (8) the decisions constitute im- 
permissible interference by the 
BIA in the internal affairs of the 


Chippewa Cree Tribe. Therefore, 


appellants request that the Board 


reverse the decision of the Acting 


Deputy. Commissioner of Indian 
Affairs and enter an order that 


BIA officials not interfere with or 


otherwise fail to give recognition - 
to the 1978 election of the Chippe- 
wa Cree Tribe. In the alternative, 
appellants by separate motion un- 
der 43 CFR 4.887(a) assert that 
there exists need for further in- 


‘quiry into genuine issues of mate- 
rial facts and, therefore, request 
the Board to require a hearing by 


an Administrative Law Judge of 
the Office of Hearings and. Appeals | 


to resolve such issues. 


Appellee asserts that: (1) The 
Interior Board of Indian Appeals 
lacks jurisdiction. over the subject 
matter of this proceeding in that 
the decision of the Acting Deputy 
Commissioner was rendered pur- 


' Suant to his discretionary authori- 
ty and therefore is final for the 


Department; (2) although they 
have. had ample opportunity 
during the appeals process, the. 


appellants have failed to show 
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that the constitutional infirmities 
associated with the tribal election 
did not occur and that because 
- the appellants failed to refute the 
Superintendent’s findings, . the 
findings must be taken as: ad- 
mitted and consequently there is 
no genuine issue of material fact 
and appellee is entitled to judg- 
ment as a matter of law; (8) the 


Commissioner’s responsibility to. 
oversee the government-to-govern- 


ment relationship between the 


United States and the Chippewa . 


Cree Tribe authorizes the action 


taken by BIA in this case; (4). the 
broad discretionary authority of © 


the BIA in the conduct of Indian 
affairs authorizes the decisions in 


this instance; (5) the Secretary’s 


order of Nov. 28, 1985, approving 


the Chippewa Cree tribal constitu- . 


tion and ordering all officers and 
employees of the Department of 
the Interior to. abide by its provi- 


sions, made it mandatory that the _ er, | , 
ment necessitating a ministerial 


BIA take the action it did, for to 
have done otherwise. would have 
been an act in contravention of 


the tribal constitution and the | 
Secretary's directive; and (6) it. 


would violate the trust responsi- 


bility of the United States for the 


Commissioner to deal, regarding 


trust assets, with a tribal council © 


which is constitutionally invalid, 
for to do so would expose the 
United States to potential’ Habili- 


ty. 


tive parties are addressed in the 
following analysis. 
Conclusions of Law - 
ab, Procedural Motions 
| J urisdiction 


Ty Appellee. moves to dismiss 
this appeal for lack of jurisdiction 
on grounds that the decision of 
the Acting Deputy Commissioner 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


‘These arguments of the : respec- | 


[89 LD. 


was based on the exercise of his | 
“discretionary | 
that, pursuant to the. provisions of 


authority” and 
25 CFR 2.19(c)(1), the decision was 
“final for the Department of Inte- — 
rior.” > To be sure, 25 CFR 2.19(c) 
directly applies to actions by the 
Commissioner - regarding appeals 
from administrative action: 7 
§ 2.19. Action by Commissioner on appeal. 


ok. er ee x ae O * 


(c) When the Commissioner renders a 


- written decision on an appeal, he shall in- © 


clude one of the following statements in 
the written decision: | 
(LD) If the decision is based on ne exer- 


cise of discretionary authority, it shall so 
state; and a statement shall be included 
that the decision is final for the Depart- . 


ment: 7 
(2) If the decision is ee on “interpreta- 


tion of law, a statement shall be included 


that the decision will become final 60 days 
from receipt thereof unless an appeal is 
filed with the Board of Indian Appeals 
pursuant to 48 CFR [4.882] and [4.383]. 


However, this procedural require- 


act regarding the format of an 
agency decision is certainly not to 
be interpreted as determinative of 
the substantive issue of the juris- 


diction of the Board of Indian Ap- 
peals.® 


other Depart- 
specifically 


Instead, 


mental regulations 


govern the: appellate process and 
the jurisdiction of the Board.? The 
provisions of 43 CFR 4.330 (a) and 


(b) are een of the issue: 


5 a Motion to tae dated Oct. 22, 1980; decision of. 


Acting Deputy Commissioner of Indian: Affairs, Heodcrs 


©. Krenzke, July 7,1980,at 2. | 
® The Board does not take issue with ‘ea. substantive 


~ content of section 2. 19(c)(1) i in that it is a correct staté- 


ment of law to conclude that a “discretionary decision” . 
of the Bureau of Indian Affairs is not. generally reviewa- 


- ble. by the Board of. Indian Appeals (see 438 CFR . 


4,330(b)(2)) and because such a decision is not subject to ~ 


“review, it is therefore “final for the Department.” (The 


provisions of 43 CFR 4.330(b) however do permit discre- 
tionary actions of the Bureau to be reviewed by the 


. Board in special circumstances not existent in this case.) 


7The Bureau’s regulations regarding administrative _ 
appeals explicitly defer to those regulations directly gov- | 


- erning the appellate process of the Board. See 25 CFR 1.3 


and. 2.3(c). 
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«34. 330- ‘Scope 
(a) * * * These peaetinns apply to the 


= practice and procedure’ for (1) appeal. to 
the Board of Indian Appeals from adminis- 


trative actions or decisions of officials of 
the Bureau of Indian Affairs issued under 
- regulations in Chapter 1 of 25 CFR, in 
cases involving determinations, findings 
and orders protested as a violation of a 
right or privilege of the appellant * * *. 
(pb) * * * [T]he Board shall not adjudi- 
cate: 
Bureau of Indian Affairs through exercise 
of its discretionary authority. 


Consequently, the jurisdiction of 


the Board as challenged here by . 
appellee depends on whether the | 


‘decision appealed is or is not “dis- 
—cretionary.” If it is, the Board 
does not have jurisdiction and 
must grant appellee’s motion for 
dismissal. 
-. Was then the decision “discre- 
tionary” and who is authorized to 
decide that question? For the fol- 
lowing reasons, we find the Board 
of Indian Appeals is the proper 
authority to determine this issue 


and that the decision itself was. 


not “discretionary.” We therefore 
deny appellee’s motion Ar dis- 
missal. 

[2] Itisa furidamental principle 
of judicial procedure that a court 
has “jurisdiction to determine its 
- jurisdiction.” See Charles Alan 
Wright, Handbook of the Law of 
Federal Courts, sec. 16° (2d ed. 
1970). As a quasi-judicial tribunal 
charged with the responsibility of 
performing objective independent 
review of agency action, 
Board of Indian Appeals also has 
inherent authority to determine 
its own jurisdiction under 48 CFR 
- 4,330(b)(2). Thus, upon appeal : to 


the Board, it is for this tribunal in - 


* ject to judicial review.” Suwannee Steamship Co. v. 
United States, 354 F. Supp. 1361, 1366 (Cust. Ct. 1973). 


- ascertaining its jurisdiction to de- 


* * * (2) matters decided by the. 


the 


termine whether the decision. ap- 
pealed is or is not “discretionary.” 
See Hamel v. Nelson, 226 F. Supp 
96, 98 (N.D. Cal. 1963). Because 
the matter of jurisdiction is both 
a judicial and a legal question, 
courts and by analogy the Board, 
in its quasi-judicial capacity, are 
not bound by the characterization 
or descriptive titles placed on 
agency action by the agency itself. 
See Ligon Specialized Hauler, Inc. 
v. LOC, 587 F.2d 304, 314 (6th 
Cir. 1978). | 
[3] The characterization of a de- 
cision as “discretionary” is a legal 
conclusion and the product of a 
legal analysis.- Accordingly, the > 
Board, as a quasi-judicial tribunal, 


is specifically qualified, equipped, _ 2 


and authorized to perform such 
functions. In Citizens to Preserve 
Overton Park, Inc. v. Volpe, 401 
U.S. 402, 410 (1971), the Supreme 
Court observed that the exception 
to judicial review of agency action 
committed to discretion under the 
Administrative Procedure Act, 5 
U.S.C. § 701(a)(2) (1976), is ‘‘a very 
harrow exception * * * applicable 
in those rare instances where 
‘* * * in a given case there is no 
law to apply.’”’ Purely discretion- 
ary decisions then involve situa- 
tions in which there is no law to 
apply. Here there is “law to 
apply” for in this instance the 
agency action rested on interpre- 


tation of the tribal constitution, | 


sec. 16 of the IRA,® and ‘general 
principles of trust law applicable | 
to the specific situation and sur- 
rounding circumstances. 


8 “(Tjhe Secretary’s (or his delegate’s) construction [of 


a statute] * * * and his determination as to the extent of _ 


his authority thereunder * * * are legal questions sub- 
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—*([4] The Beatd then is not pre- 
cluded from entertaining an 
appeal from a BIA action or deci- 
sion merely because the issue has 
been labeled “discretionary” by 
the agency. However, the Board 
recognizes that its review under 
these circumstances is limited and 
that it must exercise extreme care 
so as to not usurp the properly 


authorized. discretionary authority — 
of the agency. The Board is bound © 


by statutes, regulations, case law, 
and principles of judicial self-re- 
straint not to interfere with sub- 
stantive decisions of the. agency 


issued under its discretionary au-' 


thority. With that caveat in mind, 
we hold that the decision of July 
7, 1980, issued by the Acting 
Deputy Commissioner of Indian 
Affairs was not discretionary but 
rather was based on interpreta- 
tions of law and consequently, the 
Board ‘has jurisdiction to hear this 
appeal. Appellee’s motion to dis- 
miss for lack of jurisdiction — is 
therefore denied. 


Summary Judgment 


Appellee asserts that through- 
out the administrative appeals 


9In Ahtone v. Canan, 8 IBIA 278, 279 (1981), the Board 
deemed ‘itself obliged to accept the Acting Deputy Com- 
missioner’s characterization of final agency action in a 
tribal election dispute as “discretionary” and.‘ ‘final for 
the Department.” Indeed, the Board did not request: nor 
review the administrative record utilized by the Acting 
Deputy Commissioner in Ahtone in rendering his deci- 
sion on the tribal election dispute. 

In accordance with the legal nétaciplas expressed in 

this opinion, which were not considered by the Board in 
Ahtone, it is here concluded that it is not incumbent on 
the Board to accept the agency’s characterization of a 
matter as discretionary and nonreviewable. . 
_.The action taken by the Acting Deputy Commissioner 
in Aftone is presently under judicial review. Kiowa Busi- 
ness Committee v. Department of the Interior, Civ. No. 
81-386D (W.D. Okla., filed May 25, 1981). By delimiting 
its holding in Aktone, the Board does not imply it may 
have reached a different conclusion on the merits of the 
case than that of the Acting Deputy Commissioner. Since 
' it did not have the agency record before it, it is even 
speculative whether the Board would have characterized 
the disposition in AAfone as other than a purely discre- 
’ tionary matter. 


DECPIONS ‘OF THE DEPARTMENT OF THE INTERIOR 


findings 


mary judgment 


[89 LD. 


process the appellants have failed 
to refute the Superintendent’s 
or offer evidence in 
regard to the constitutional viola- 
tions enumerated in the Superin- © 
tendent’s decision of Sept. 7, 1979. 

Appellee concludes that the con- 
stitutional violations are ad- 
mitted, that no genuine issue of 
material fact exists, and it is enti- 
tled to a judgment as a matter of 
law. Appellee thus moves for sum- 
mary judgment. 

Under the circumstances of this 
case, appellee’s motion for sum- 
is misdirected. 
The Board agrees that based on 
the record, prima facie violations 
of the tribal constitution have oc- 
curred. Appellants, as appellee 
correctly observes, have never of- 
fered proof to the contrary nor in 
any way attempted to refute 
BIA’s findings and conclusions re- 
garding the constitutional viola- 
tions.t° In this respect, no genu- 
ine issue of material fact exists. 
However, the case before us con- 
cerns the legal authority of the 
Bureau to take the action it did 
based. on evidence of a violation of 
the tribal constitution of a tribe 
organized under the IRA. This. is 
an issue in. controversy between 
the parties and an issue which de- 
serves a judgment on the. merits. 
Therefore, appellee’s: motion for 


summary -judgment is denied be- 


cause appellee is not entitled to 
prevail as a matter of law because 
a controverted question of law 
exists as to whether the Bureau 
has the authority to act as it did 
based on the een facts of this 
appeal. 


10 Bven the tribal appellate court decision failed to ad- 
dress the merits regarding the-alleged constitutional vio- 
lations, rendering its decision instead on procedural 
grounds. See Letter Opinion of the Chippewa Cree Appel- 
late Court, Jan. 28, 1980, denying the appeal of Peter J. 
St. Marks. 
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: if. Analysis . | 
‘The actions and decisions of the 


Bureau of Indian Affairs in this . 


case are justified under its trust 
‘responsibility to administer | the 
-government-to-government _ rela- 


tions between the United States 
_and Indian tribes organized under 


the IRA." The following. discus- 
sion examines in detail the gener- 
al trust relationship’? involving 
tribal governments and 


trust responsibility established by 
the IRA. 


The Trust Relationship 


“TAln unbroken line of Supreme 


Court decisions [exists] which, 


from the beginning, have defined 


195 USC. §§ 461- 486 (1976); also known as the 
Wheeler-Howard Act, Act of June 18, 1934, 48 Stat. 984. 
Sec. 16 of the Act (25 U.S.C. 8476 (1976)) provides for 


the organization of tribal governments and thus serves 


as the'statutory basis for the United States trust respon- 


sibility toward those tribal governments organized ac- 


cording to its provisions. Sec. 16 provides: 

“Any. Indian tribe, or tribes, residing on the same res- 
ervation, shall have the right to organize for its common 
welfare, and may adopt an appropriate constitution and 
bylaws, which shal] become effective when ratified by a 


majority vote of the adult members of the tribe,.or of the . 


adult Indians residing on such reservation, asthe case 
may be, at a special election authorized and called by the 
Secretary of the Interior under such rules and regula- 
tions.as he may prescribe. Such constitution and bylaws, 
_ when ratified as aforesaid and approved by the Secretary 
of the Interior, shall be revocable by an election open to 
the same voters and: conducted in the same manner as 
hereinabove provided. Amendments to the constitution 
and bylaws may be ratified and approved by the Secre- 
' tary in the same manner as the original constitution and 
bylaws. 

“In addition to all powers vested in any Indian tribe or 
tribal council by existing law, the constitution adopted 


by said tribe shall also vest in such.-tribe or its tribal 
council the following rights and powers: To employ legal 
counsel, the choice of counsel and fixing of fees to be sub- ~ 
ject to the approval of the Secretary of the Interior; to 


_ prevent the sale, disposition, lease, or. encumbrance of 
tribal lands, interests in lands, or other tribal assets 
without the consent of the tribe; and to negotiate with 


_. the Federal, State, and local Governments. The Secretary 


of the Interior shall advise such tribe or its tribal council 
of all appropriation estimates or Federal projects for the 
benefit of the tribe prior to the submission of such esti- 
mates to the Bureau of the Budget and the Congress.” . 

2“The courts have used interchangeably the terms 
‘trust,’ ‘fiduciary,’ and ‘guardian-ward’ to describe the re- 
lationship between the Federal Government and the 
Indian tribes.” Joint Tribal Couneil of the Passamaquod- 
dy Tribe. v. Morton, 388 F. Supp. 649 (N.D. Me.), n. 18 at 
660, aff'd, 528 F.2d 370 (1st Cir. 1975). 


the 
United States, and the specific 


the fiduciary relationship geen 7 
the Federal Government. and the 
Indian tribes as imposing a dis- 
tinctive obligation of trust upon — 
the Government in its dealings 
with the Indians.” Joint Tribal 
Council of. the Passamaquoddy 
Tribe v. Morton, 388 F. Supp. 649, 
662 (N.D. Me.), aff'd, 528 F.2d 370 
(1st Cir. 1975). In numerous cases, 
spanning over 150 years of Feder- 
al Indian law, the Supreme Court 
of the United. States has estab- 
lished and applied a trust respon- 


sibility .to .the relationship be- 


tween the United States and the 


“Indian tribes and people. The Su- 
_preme. Court has recognized that. 


this trust obligation requires the - 
United States to protect Indian 
sovereignty and political exist- 


ence, and consequently, it has ac- 
-knowledged. the power and au-- 


thority necessary to fulfill this 
commitment. Beginning with the | 
landmark decision of Chief Justice 
Marshall | in Cherokee Nation v. 
Georgia, 30 US. (5 Pet.) 1, 16-18 
(1831), the Court established, as a 
foundation principle of Federal 
Indian law, the doctrine of the — 
trust. relationship. According to— 
Marshall the unique relationship - 
existing between the United 
States and the Indians resembled 


that of a guardian and ward. Fur- 
‘thermore, because Indian tribes 
were within the territorial and ju- 
-risdictional boundaries 


of the- 
United States and had themselves 
acknowledged that they. were 
under’ the protection of the 


- United States and that the United 


States had the right to manage all 
their affairs, they were in what 
could be considered a protectorate 
status and therefore’ properly de- 
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~ nominated “domestic dependent 


nations.’’!3 


7 The following year i in Woncesier 
- v.. Georgia, 31 US. (6 Pet.) 515, 
Chief Justice 


‘552, 560-61 (1832), 
Marshall more accurately ana- 
lyzed and appraised the protector- 


ate status of the Indian nations 


vis-a-vis the United States. As 
_ Marshall explained, under princi- 
ples of international law, Indian 
nations under the protection of 


the United States are afforded 


- protectorate status, and conse- 
quently, while their right to self- 
government is reserved, it is si- 
multaneously protected and guar- 
anteed by the United States. ++ 
Fifty years later, in United 
States v. Kagama, 118 U.S. 375, 


881-85 (1886), the Supreme Court 
_reaffirmed the trust relationship 


and recognized within it the de- 


pendency of the Indians on the — 


United States for their “political 
| rights.” 
trust responsibility, the Court spe- 


cifically referred to the power and 


obligations which the trust rela- 


tionship imposed upon the United > 


_ States. The Court expanded on 
these powers and responsibilities 
in Heckman v. United States, 224 


U.S. 4138, 431, 434 (1912), The 


- Court reasoned that the fulfill- 

- ment of the trust responsibility by 
the United States was a matter of 
national honor and in the nation- 


al interest, and that during the: 


“When a state resigns the control of a part of its sov- 7 


ereign functions to another state, or to other states, it is 
‘ under a protectorate; the degree of authority exercised 
by the protecting state varies greatly in different cases.” 
. {Footnote omitted.) 48 C.J.S. International Law § 6 (1981). 

14“The status of a political entity under a protecting 
state may be that of almost complete independence, or of 
such dependence as to deprive it of any standing as a 
person in international law, even though the protected 
state may. have control of its internal affairs.” (Footnote 
omitted.) Wilson, Handbook of International Law at 33 
(8rd ed., 1939), 
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In elaborating on the | 


» WOLD. 


period of “guardianship” the 


United States possessed the power 


to fulfill its trust responsibilities 
“by all appropriate means.” The 


Court further noted that the - 


United States as trustee could act 
on behalf of the Indian benefici- - 
ary without the Indian beneficia- 
ry prior consent and that fur- 


thermore the Indian beneficiary 


could not interfere with actions of 


the United States, as trustee, in 


fulfilling its trust responsibility. | 

In United States v. Creek 
Nation, 295 -U.S. 103, 109-110 
(1935), the Court again reaffirmed | 
that the “property and affairs” 15 
of an Indian tribe under “guar- 
dianship” were subject to the con- 
trol and management of the 
United States. The Court held, 
however, that the power of the 
United States as trustee was not 
absolute, and though it extended 


to “all appropriate means,” it was 


nevertheless subject to limitations © 
inhering in “guardianship” (ze., 
principles of trust law) and ‘ Perti- 
nent constitutional restrictions.” 
The most definitive description 
of the trust responsibility arising — 
from the trust relationship was 
enunciated by the Supreme Court 
in Seminole Nation v._ United 
States, 316 U.S. 286, 296-97 (1942). . 
There the Court held that the 
United States Government, in its 


18“Tt has been established that the trust doctrine is 


— not limited to situations in which the government has re- 


tained legal title to the Indian land,” Carlo v. Gustafson, 
8 ILL.R. 3040, 3042 (D. Alaska 1981), or “to situations in 
which the government is managing property owned by 


an Indian tribe,” Eric v. Secretary of the United States 


Department of Housing and Urban Development, 464 F. 


Supp. 44, 49 (D. Alaska 1978). (In support of these propo- 


sitions, both Carlo and Eric cite the United States Su- 
preme Court in Morton v. Ruiz, 415 U.S. 199, 236 (1974).) . 
- For an example of the United States acting to protect 
the tribal government interest of the trust res, see 


United States v. Pawnee Business Council of the Pawnee . 


Indian Tribe of Oklahoma, 382 F. Supp 54 (N.D. Okla. 
1974). 
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relations with angina. was 
charged with moral obligations of 
the highest responsibility and 


_ trust and that its conduct “should 


therefore be judged by the most 
exacting fiduciary standards.” 


[5, 6] These decisions of the Su- 
preme Court regarding the trust 
relationship of the United States 
to the Indian tribes and people es- 
tablish, as a general proposition, 
the protectorate status of the 
Indian tribes vis-a-vis the United 
States . and the 
powers and obligations of. the 


| ‘United States to act for their pro- 
tection. As trustee, the United 


States is charged with the respon- 


sibility of safeguarding, from both © 


external and internal threats, the 
existence of: 
tribes, © 
guaranteeing tribal self-govern- 
‘ment and “the political rights of 
Indians.” : 
charged with these responsibil- 
ities, the United. States is empow- 
ered to apply 


doing so, is limited only by princi- 
ples of trust law and relevant con- 
stitutional considerations. The 
trust relationship is a matter of 


national honor and its fulfillment 
in the national interest. Those 


agents to whom the United States 
has delegated this duty will be 
judged by “the most exacting fidu- 
ciary standards.” Within this gen- 


eral trust relationship we focus. 


our inquiry next on the specific 


trust oe established by | 


the IRA. 


- corresponding: | 


: | Indian 
including protecting and 


Accordingly, as trustee 


“all appropriate | 5 
means” to fulfill its general trust — 
obligations and, in the course of 


‘The Trust Responsibility 


In Joint Tribal Council of the 
Passamaquoddy Tribe v. Morton, 
528 F.2d 370 (1st Cir.), aff’g 388 F. 
Supp. 649 (N.D. Me. 1975), the cir- | 


cuit court provided an analytical. _ 


method for determining whether 


a specific trust. responsibility on 


the part of the United States. 
exists with regard to a particular © 
Indian tribe. The first circuit cited 
with approval the reasoning and 
analysis which the lower court 
had applied to determine the ex- 
istence of a trust responsibility be-. 
tween the United States and the 
Passamaquoddy _ Tribe. The dis- 


trict. court, the first circuit ex- 


plained, properly examined a 
series of decisions by the United | 


States Court. of Claims involving 


the. trust responsibility of the > 


United States and an extensive 


body of Federal cases holding that 
when the Federal Government 
enters into a treaty or enacts a 
statute on behalf of Indian tribes, 
the Government commits itself to 
“guardian-ward relationship” 


with those tribes. Analysis of a 


statute to determine the existence 
or nonexistence of a specific trust — 
responsibility, the court of appeals 
continued, included examination | 
of the history, purpose, wording, 


and structure of the act. Further- 


more, when the trust responsibili- 
ty is established by a statute, the 
rights and duties ‘of the trust re-_ 
sponsibility are likewise encom- 
passed or created by the statute. 
When the Government guarantees 


a right to an Indian tribe by stat- 


ute, “clearly there can be no 
meaningful guaranty without a 


corresponding Federal duty to. 
* * * take such action as may be’ 
circum-. 


warranted under the 
stances” (Passamaquoddy Tribe, 
supra, 528 F.2d at 379). Once the 


trust responsibility is so estab- — 
lished, it is appropriate, initially - 


at least, for the departments of 
the Federal Government charged 
with responsibility in these mat- 
ters to give specific content to the 
| congressionally declared fiduciary 
role. , 
To the extent the fiduciary rela- 
tionship must be based upon a 
specific statute, treaty, or agree- 
ment, which in turn helps to 
define and in some cases limit the 
relevant duties under the trust re- 
sponsibility, it is appropriate to 
examine whether the Indian Reor- 
ganization Act, and sec. 16 in par- 
ticular, establishes a specific trust 
responsibility on the part of the 
United States toward tribes orga- 
nized in accordance with its provi- 
sions. 7 

[7] Examination of the history, 
purpose, wording, and structure of 
the IRA leads to the conclusion 
that Congress intended to impose 
a specific trust responsibility on 
the Secretary of the Interior and 
the Bureau of Indian. Affairs with 


respect to tribes organized under . 


the Act. Review of the legislative 
history of the Wheeler-Howard 
Indian Rights Bill, which, when 
enacted became the IRA,!* re- 


16 Although altered in the course of the. legislative 
process, the Wheeler-Howard Indian Rights Bill essen- 
tially was enacted as‘the IRA. As Congressman Frear ex- 
plained on June 15, 1934, during the final floor debate 
regarding the House version of the Act: - 

“As I understand it, the bill in its earlier form as in- 
troduced had the same principles as the bill now await- 
ing a vote. What have been changed are the details and 


the mechanisms of the bill, but not the principles of the. 


bill, and that, [ understand, is why the President, by per- 
sonal letter, Secretary Ickes, and Indian Commissioner 


. Collier are urging the pending bill just as omeny as. 


they favored the original draft.” 
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2 LD. : 


genie diae oa wes. 16019) Joka: 


Collier, then Commissioner of 
Indian Affairs, submitted a memo- 
randum of explanation to the 
members of the Senate and the. 
House Committees on Indian Af-_ 
fairs. The memorandum, consist- 
ing of a narrative description and 
analysis of the bill as introduced 
and entitled “The Purpose and 
Operation of the Wheeler-Howard 
Indian Rights Bill,”’17 explained 
that the bill, while curbing Feder- 
al absolutism, provided Indians 
with “Home Rule under Federal 
guidance.” As Collier explained: 
“The bill does not bring to an end, 
or imply or contemplate, a.cessa- 
tion of Federal guardianship and 
special Federal service to Indians. 
On the contrary, it makes perma- 

nent the guardianship — serv- 
ices * * *.” Although the bill 
sought ultimately to eliminate the 
BIA in the governance of Indian 
communities, it. nevertheless con- 
templated an advisory role for the 


Bureau as a special service body. 


Furthermore, according to the 
memorandum, it contemplated a 
transition (i.e, a period of guar- 
dianship) while the process of 
Indian self-determination was ef- 
fectuated. The Collier memoran- 
dum further explained that the 
bill initially entitled Indian com- 
munities to “some self-govern- 
ment” and that they would be en- 
titled to more as they demonstrat- 


(Final House floor debate, 78 Cong. Rec. H,11743 (daily 
ed. June 15, 1934).) See also letter from Commissioner of 
Indian Affairs John Collier to Congressman Frear dated 
June 15, 1934, explaining the differences and similarities 
between the bill as introduced and the final House and 
Senate versions (reprinted in 78 Cong. Rec. H,11743 
(daily ed. June 15, 1934).) 

17 Reprinted in ‘Hearings Before the Comm. on Indian 
Affairs, U.S. Senate, on S. 2755,” 73rd Cong., 2d Sess. 16 


' (1934) thereinafter Senate Hearings). Also reprinted in 


“Hearings Before the Comm. on Indian Affairs, House of 
Representatives, on H.R. 7902,” 78rd Cong., 2d Sess. 15 
(1934) (hereinafter House Hearings). . 
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ed their “capacity” 


the Interior could grant such ad- 


ditional powers of self-government 


aS were necessary but in any 
event, the powers granted by the 


Secretary were required to con- 


tain such provisions for “Federal 
supervision” .as would “assure 
_ protection of individual rights and 
liberties.” 
randum, the Secretary would con- 
tinue to exercise those powers (in- 


cluding those of the “trust respon- 
sibility”) with which he was then 
restrictions 


vested. In addition, 
imposed on the tribal govern- 
ments by their charters. were to 
be enforced by either administra- 
tive supervision (Z.e., 
States as trustee) where sO pro- 


vided by the tribal charter or by 


judicial - proceedings brought by 
the Secretary or the Commission- 


er (i.e, the agents of the trustee). 


In testimony before the House 
Committee on Indian Affairs on 
Feb. 22, 1984, regarding the bill as 
introduced, Commissioner Collier 
again emphasized the permanence 
of the Federal guardianship re- 
garding tribal governments orga- 


nized under the Act by explaining 


that, in the event of the failure of 
tribal governments to fulfill their 


responsibilities and the revocation | 


by Congress of the tribal charters, 


the Secretary was to reassume > 


control and responsibility for the 
administration of tribal. govern- 
| ment. 18 | 


18 See House Hearings, supra at 43. Similarly, in testi- 
mony before the Senate Committee on Indian Affairs on 
Feb, 27, 1934, Collier likewise emphasized that if tribal 
administrative control failed, then it was to be taken 


82). 


415-259 0 - 83 - 10 


to exercise 
such functions. The Secretary of 


fairs 


According to the memo- 


the United 


_ ice. 


back by the Secretary. Gee, Senate Hearings, supra at 


Aa a letter ‘dated ie 28, 1984, x | 
to the.Chairman of the House and 


Senate Committees on Indian Af- | 
Wheeler- 


endorsing the - 
Howard Bill as introduced, Presi- 
dent Franklin D. Roosevelt. ex- 
plained that the bill established a 
new standard for dealings be- 
tween the Federal Government 
and its Indian “wards”; that it ex- 
tended ‘fundamental rights” of 
political liberty and local self-gov- 


ernment to the Indian communi- 
ty; 


and..that finally, the bill 
sought to fulfill. the “obligation of 


honor” toward “people dependent 
upon our protection.” 19 .— 


Finally, on June 15, 1934, in the 
final -floor debate regarding the — 
House version of the bill, Repre- 
sentative Howard, the bill’s spon- 
sor in the House, succinctly and 

conclusively stated the purpose of 


| the bill: 


| Mr. Howar 


toe € 


It may well be asked, What are 6 ihe ‘ile 
mate goals of the on, embodied in this . 
bill? 


x ok * x x 


It seeks the functional and tribal organi- 
zation of the Indians so as to make the In-. 
dians the principal agents in their own 
economic and racial salvation, and will 
progressively reduce and largely decentral- 
ize. the powers of the. Federal Indian Serv- 


In eaveviad out this program, ‘the Indian 
Service will become the adviser of the In- 


dians rather than their ruler. The Federal _ 


Government will continue its. guardianship 
of the Indians, but the guardianship envis- 
aged by the new policy will constantly 
strengthen the Indians, rather than weak-: 
ening them.!24 


19 Reprinted in: House Hearings, supra at 8 and Senate 
Hearings, supra at 3-4. Cited with approval in Morfon v.- 
Mancari, 417 US. 535, 542 at n.10 (1974). 

20 Final House floor debate, 78. Cong. Rec. :H, 11732 
dally. ed. June 15, 1934). 
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_ Likewise, examination of the 


/ statute itself (i.e, the IRA gener- 


ally and-sec. 16 specifically) re- 
_veals its trust character. As pro- 
vided by sec. 16, the administra- 
tive role of the Secretary in 
authorizing and calling. special 
-eléctions in:accordance with rules 
and regulations which he pre- 
scribes for the purpose of adopt- 
ing, ratifying, revoking, or amend- 
ing the tribal constitutions (see 25 


CFR Parts 52 and 53) and approv-— 
ing tribally ratified constitutions 
and amendments is indicative of 
the Federal trust responsibility 


provided by the Act. 
Furthermore, although the case 


law involving the [RA is relative- 
ly sparse,?1 the most definitive 


statement recognizing the specific 
trust responsibility established by 
the Act came from the United 
States Supreme Court in Morton 
v. Mancarit, 417 U.S. 585, 541. 
(1974). The Court, in examining 
the [Indian employment prefer- 


ence in sec. 12 of the Act (ze, 25. 


U.S.C. § 472 (1976)), found the 


trust obligation to be a rationale 


for the preference: “Congress re- 
peatedly has enacted various pref- 
erences of the general type here 
at issue. The purpose of these 
preferences, as variously ex- 
pressed in the legislative history, 


has been * * * to further the Gov-. 


-ernment’s trust obligation toward 
the me tribes.” (Footnotes 
- omitted.) 

Based on ne preceding analyse 
sis, the Board finds that the IRA 
establishes a specific trust respon- 


21 In Pyramid Lake Paiute Tribe of Indians y. Morton, 
354 F. Supp. 252, 256 (D.D.C. 1973), the court found that 
the vast body of case law recognizing the trust obligation 
‘was.complemented by the detailed regulatory scheme for 
Indian affairs set forth in Title 25 of the United States 
Code. The court then cited 25 U.S.C. § 476 (1976) (Ze, §16 
of the IRA) as an example. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


trust—a 


See Restatement — 
Trusts § 2, Comment H (1959). In 


(89 LD. - 


sibility on the part of the United 
States with regard to tribal gov- 
ernments organized in accordance 
with its provisions.?2 Therefore, 
inquiry now turns to the specific 
powers and responsibilities of the © 
United States under that trust re- 


‘sponsibility. 


The trust responsibility -estab- 
lished by the IRA has all.the nec- 
essary elements of a common law 
trustee (the United 
States), a beneficiary (the Indian 
tribes and their members), and a 
trust corpus or res (the tribal gov- 
ernments and their constitutions). 
Restatement (Second) of 
this | the 


administering - trust, 


United States and its agents will 


be held to “ the most exacting fi- 
duciary standards.” Pyramid Lake 


Paiute Tribe of Indians v. Morton, 
(354 F. Supp. 252, 206 (D.D.C. 


—-1978).23 


The S eeenie Court has aeated 
that the United States serves in a . 
fiduciary capacity with respect to 
Indians and is bound to exercise 
“great care’ in administering its 
trust. United States .v. Mason, 412 
U.S. 391, 398 (1973). Thus the gen- 
eral standard of conduct for the 
United States as trustee is “not 

22 Even in the complete absence of the IRA, an argu- 


ment can be made that based on the general trust rela- 
tionship, the United States has a trust responsibility in 


_ regard to-tribal governments per se. Tbe Court of Claims 


recently concluded in Menominee Tribe of Indians v. 
United States, 8 I.L.R. 5060, 5062 (Ct. Cl. 1981), that ex- 
press trust language may not be required to establish an 


‘Indian trust, rather an Indian trust may also arise out of 


other historical sources and a very long course of con- 
duct. It could be argued then that the general trust rela- 
tionship suffices as just such an historical source and 
course of conduct and thus establishes a trust responsi- 
bility on the part of the United States toward tribal gov- 
ernments. Since we find an express trust responsibility 
emanating from the IRA, we need not and do not consid- 
er this argument. 

28 See also Carlo, supra at 3042: “In essence, case ‘ie 
makes clear that when Congress provides specific legisla- 
tion for the benefit of Indians, government officials are 
held to strict fiduciary standards in implementing that 
legislation.” _ 
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‘mere ‘reasonableness,’ 
highest of fiduciary standards.” 


~ American . Indians Residing on 


Maricopa-Ak Chin Reservation v. 
United States, No. 285, slip op. at 


~ 14 (Ct. Cl. Dec. 2, 1981); Duncan v. 


United States, 597 F.2d 1387, 1343 
(Ct. Cl. 1979), vacated and re- 


 manded, 446 U.S. 908 (1980), on 


remand, No.-10-75 (Ct. Cl. Dec. 2, 
- 1981). These fiduciary standards 
in turn are analogous to those 
governing general fiduciary rela- 
tionships (Maricopa-Ak Chin, 


supra; Navajo Tribe of Indians 'v. 
United States, 624 F.2d 981, 988 — 
(Ct. Cl. 1980)) if not’ identical to | 


those of a private trustee (Man- 
chester Band of Pomo Indians, 
Inc. v. United States, 363 F. Supp. 
1288, 1245 (N.D. Cal. 1973)). | 
- For a more specific determina- 
tion of the duty and standard of 
care of the United States as trust- 
ee, courts have looked: (1) to the 
source of the specific trust—ze., 
the statute, order, 
agreement, or treaty specifically 
establishing | the trust (Passama- 
quoddy Tribe, supra, 528 F.2d at 


879; Sac.and Fox Tribe of Indians © 


of Oklahoma v. United States, 383 
F.2d 991, 1001 (Ct. Cl. 1967); 


United: States v. Seminole Aaah 


173 F. Supp. 784, 790 . (Ct. 


1959)); or (2) to general Pees | 


of trust law to the extent appro- 


priate (Navajo Tribe of Indians, 
supra at 988); or (8) to the specific 


situation and the surrounding cir- 


~. cumstances. (Mitchell v. United 


_ States, Nos. 772-71, et al., slip op. 
-at 18-14 (Ct. Cl. Oct. 21, 1981)). 


Thus, as the Court of Claims de-_ 


clared in-Oneida Tribe of Indians 
of Wisconsin v. United States, 165 


but the 


- cumstances * * *. 
standard.” (Footnote omitted.) 


executive © 


Ct. Cl. 487, 494, cert. denied, 379° 
U.S. 946 (1964): “The measure .of 


accountability depends, whatever. 


the label, upon the whole complex 
of factors and elements which _ 
should be taken into considera- — 
tion. The real question is: Did the | 
Federal Government do whatever 
it was required to do, in the cir- 
That is the © 


After the trust responsibility is _ 


established, it is appropriate for 
those departments of the Federal 


Government charged with execut- 


ing the trust to determine, initial- 
ly at least, the specific content of — 
the 


fiduciary role. Passama- 
quoddy Tribe, supra, 528 F.2d at 


879. However, courts and by anal- 


ogy the Board, in its quasi-judicial 
capacity, have the authority to 
review actions of the trustee (see. 
Seminole Nation, supra, 173 F. 
Supp. at 789) and to direct the 


trustee in regard to the fulfill- 


ment of ‘its trust responsibilities. — 
See Harjo v. Andrus, 581 F.2d 949. 
(D.C. Cir. 1978). In fact, once the 
trust responsibility is established, 
there can be judicial  establish- 
ment of the standard of care owed 
by the Government under its fidu- 


-ciary duty. Gila River Pima-Mari-- 


copa Indian Community v. United | 
States, 427 F.2d 1194, 1196 (Ct. 
Cl.), cert denied, 400 US. - 819 


(1970). And, as the Supreme Court 


has indicated, “Generally, when a 
trustee is in doubt as to what _ 
course to pursue, the proper pro- — 
cedure for him to follow is to con- © 
form his conduct to the sane 
tions given him by the courts.” 
Mason, supra at 399. 
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The judiciary’s determinations 


- regarding the trust responsibility 


and the corresponding duties and 


authority of the United States as 
trustee include both substantive 


and procedural matters. See 


Duncan, supra, No. 10-75 at 14; 
United States v. Truckee-Carson 


Irrigation District, 8 I.L.R. 2104 
(9th Cir. 1981); Duncan, supra, 597 
F.2d at 1344. In United States v. 
Sioux Nation of Indians, 448 U.S. 
371, 415-16 (1980), the Supreme 


Court. suggested standards for ju- 


dicial review of the Federal Gov- 
ernment’s actions in regard to 
control and management of a 


tribe’s affairs under its trust. re- 
sponsibility. The Court explained 


““subject 


that such actions were 
. ee RK BD 


to limitations inhering in * * 
guardianship and to _ pertinent 


constitutional restrictions. *”” The 


Court went on to explain that the 
question of whether a particular 
action taken by the trustee was 
appropriate to the fulfillment of 


the trust responsibility was factu-. 
al in nature and the answer must | 
be based on consideration of all 


‘the evidence presented. Accord- 
ingly, courts in the course of their 
review were not to “second-guess 
from the perspective of hindsight” 
but rather were to “engage in a 
thorough-going and impartial ex- 
amination of the historical 
record.” Presumption of the trust- 
ee’s “good faith’ was not suffi- 
cient to advance such an inquiry, 
the Court concluded. | 

With the foregoing analytical 
standards 
holds that the government-to-gov- 
ernment relations of the United 
States and the Indian tribes orga- 
nized under the IRA are governed 
_by the IRA and the specific trust 
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responsibility it engenders. With | 


respect to the case before us then, 


the Board believes the soe 
disposition is in order. 


TIT. Disposition 


The Board concludes - that the. | 
Bureau fulfilled its substantive 
and procedural obligations under 
the trust responsibility of the IRA 
in that: (1) The Bureau had rea- 
sonable cause to believe. that a — 
violation of the tribal ‘constitution 
of a tribe organized under the 


IRA had occurred; (2) in fact, a 


prima facie material and signifi- 
cant violation of the tribal consti- 
tution. occurred; (3) under the 


circumstances, this violation con- 


stituted an imminent and sub- 


stantial threat to the tribal gov- 


ernment (i.e, the trust res) suffi- 
cient to justify independent action 
by the United States (@e, the 
: the 
BIA); and (4) the action by the 
trustee or its agents was substan- 


tially related to the fulfillment of 


the specific trust responsibilities 
created by the IRA and in accord- 


-ance with applicable principles of 


guardianship and pertinent con- 
stitutional restrictions. 

These conclusions are based on 
facts found in the record present- 
ed the Board, viz. (1) Peter J. St. 


' Marks’ original complaint to the 


Bureau put it on notice and 
resulted in the Bureau having 
reasonable cause to believe a vio- 

lation of the Chippewa Cree Con- © 
stitution had occurred; (2) the 
nature of the specific violations 


and the fact the appellants failed 


to offer evidence in refutation 
leads to the conclusion that a 
prima facie material and signifi- 
cant violation of the Chippewa 
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Cree Constitution was shown; (8) a 


constitutional violation of this 


character, involving as it does the 
electoral process and the ultimate 
composition of the tribal govern- 
ing body, poses a substantial and 
imminent threat to the integrity 
of the constitution and the legal- 


ity of the government of a tribe 


organized under the IRA and as 
such warrants independent action 
by the United States to secure re- 
dress; and (4) the actions and deci- 


sions of the Bureau taken in re-— 
sponse were substantially related 
_ to the fulfillment of the trust re-_ 


sponsibility which the United 
States incurred under the IRA in 
that the Bureau initially sought a 


tribal remedy and only when a_ 


satisfactory tribal remedy failed 
to materialize 2* were unilateral 
actions, narrowly drawn so as to 
be least disruptive of tribal sover- 


eignty and self-determination, ini- 
tiated which in turn were careful- ; 
ly calculated to effectively protect - 


the trust res. Such actions were in 
accordance with general princi- 
ples of guardianship and _ perti- 
nent constitutional restrictions. _ 

Therefore the. Board upholds 


the decision of the Acting Deputy 
- Commissioner of Indian Affairs — 


affirming decisions of the Area 
Director, Billings Area Office, and 


the Superintendent of the Rocky. 
Boy’s Agency whereby the BIA re- 
fused to recognize actions of the 
-. Chippewa Cree Business Commit- 


tee which require BIA review or 
_ approval because of violations of 


. 24 See Patrick Stands Over Bear v. Billings Area Direc- 


tor, 6 IBIA 98 (1977), where actions of BIA officials re-. 


garding a tribal] election dispute were reversed because 
the record disclosed that tribal remedies had not been 
exhausted. 


_nole Nation is entitled to recover 


the Chippewa Cree tribal constitu- 
tion by tribal officials. _ 

Because of our disposition of 
this case on a theory of the trust. 
responsibility established by the 
IRA, we need not and do not. 
reach the remaining contentions 
of the appellee and therefore ex- 
press no opinion regarding their 
validity or applicability. However, 
we do feel. compelled to respond 


specifically to the remaining con- 
. tentions of the appellants. 


Appellants contend that the 
BIA has no legal authority to act 
in this case. Clearly the trust re- 


sponsibility. not only authorizes 
responsive action by the Bureau 


in this matter, but requires it,?5 
and failure to so act could result, 


as appellee correctly contends, in 
liability for breach of trust. In 
Seminole Nation, supra, 316 US. 


at 297, the Pupiame. Court ob- 
served: 


Payment of funds at the eee of a tribal 
council which, to the knowledge of the 


_Government officers charged with the ad- 


ministration of Indian affairs and the dis- 


bursement of funds to satisfy treaty obliga- 


tions, was composed of representatives 
faithless to their own people and without. 
integrity would be a clear breach of the 
Government’s fiduciary obligation. If those 
were the circumstances, either historically 


notorious so as to be judicially noticed or 


* * * the Semi- 
x * * 


otherwise open to proof, 


[Footnote omitted.] _ 


’ . 258 Violation of the tribal constitution may well be the 
. most serious legal wrong sufferable by individual tribal 


members and/or the tribe as an entity. The Board’ be- 
lieves that the United States trust responsibility pre- 
cludes it from furthering, even indirectly, such a wrong 
and that it is incumbent for the United States to take ap- 
propriate action in redress. However, measures taken by | 
the trustee in regard to the trust res (i.e, tribal govern- 
ments. and/or tbeir constitutions) must be narrowly tai- 

lored so as to be least disruptive of tribal sovereignty and 
self-determination wbich are themselves major tenets of . 


the IRA, yet nevertheless effective to fulfill the trust re- 


poy of protecting the trust res. - 
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The fact that the tribe or some of 
its agencies have been delegated 


duties by the Federal Government 


does not exonerate the Govern- 
ment from its trust obligations for 
the trust responsibilities cannot 
be delegated away. Eric v. Secre- 
tary of the United States Depart- 
ment of Housing and Urban De- 
velopment, 464 F. Supp. 44, 49 (D. 
Alaska 1978). Furthermore, the 
_ Supreme Court has also held that 
the United States as trusteee has 
authority to.act on behalf of the 
Indian beneficiary without the 
beneficiary’s prior consent and 
that the Indian beneficiary cannot 
interfere with the actions of the 
United States in fulfilling its trust 
responsibility. Heckman, supra. _ 

The fact that the threat or 
danger to the trust res emanates 
from the tribe and/or individual 
tribal members likewise does not 
excuse the United States from its 
trust responsibilities nor restrict 
its authority to react. Oneida 
Tribe, supra at 498. As was ex- 
plained in United States v. Camp, 
169 F. Supp. 568, 572 (E.D. Wash. 
1959): 


The Secretary [of the ere is charged 
not only with the duty to protect the 
_ rights and interest of the tribe, but also 
the rights of the individual members 
thereof. And the duty to protect these 
rights is the same whether the attempted 
infringement is by non-members or mem- 
bers of the tribe '*4 [Italics omitted.] 


Appellants also contend that 
tribal sovereignty prohibits BIA 
interference with internal tribal 
matters. This case however is not 
controlled -by ‘the doctrine of 


26 See also Pawnee Business Council, supra, where the 
United States sought to protect the tribe by enjoining 


those individual tribal members who had violated the - 


tribal constitution and bylaws and by enforcing the Sec- 
retary of the Interior’s determinations made in accord- 


ance with the tribal constitution. - 
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tribal sovereignty. ‘Instead this 
dispute is governed by application 
of the rules and principles of the 


trust responsibility. The decisions 


and actions under review here in- 
volve the unilateral obligations 
and authority of the Bureau 
under the trust responsibility. 
The Board’s review then is not di- 
rectly concerned with the actions 
per se of the tribal government. 
Consequently, the doctrine of 
tribal sovereignty is not directly 


_applicable. Cf Santa Clara Pueblo 


v. Martinez, 436 U.S. 49 (1978) 
(doctrine of tribal sovereignty in- 
voked to portect actions of tribal 
government). However, | neither 
the doctrine of the trust responsi- 
bility nor tribal sovereignty may 
be used to undermine the other 
and it would clearly be improper 
for the Bureau to invade the le- 
gitimate domain of tribal sover- 
eignty under the guise of the trust 
responsibility. As the court ob- 
served in Cheyenne River Sioux 
Tribe v. Kleppe, 424 F. Supp. 448, 
451 (D.S.D.), rev'd on. other 
grounds, 566 F.2d 1085 (8th Cir. 


1977), cert. denied, 439 U.S. 820 


(1978): 


The federal government’s trust responsibil- 
ity is not to be broadly used as an adminis- 
trative tool to overcome the policy of 

Indian self-determination. _ | 


* * * It seems to this Court that, at the 
administrative level, the recurrent clashes 
between the trust responsibility and the 

policy of self-determination are resolved in 
a manner detrimental to tribal self-govern- 
ment. All too often, Courts seem to pay 
little more than lip service to the right 
and power of Indian peoples to govern 
themselves. It must be remembered that 
this right and power is subject to diminu- 
tion only by. express Congressional enact- 
ment, not .administrative rule-making 


which under the guise of the trust respon- 


132] ROGER ST. PIERRE et al. v. COMM’R OF INDIAN AFFAIRS 


151 


March 30, 1982 


sibility sce: to. eneds ‘what: vestiges of 7 


~ Indian sovereignty remain. 


Furthermore, any abuse of power 


by the BIA by. improperly inter- 
fering with tribal governments | 


and their constitutions would con- 


stitute not only a violation of the 
concept of tribal sovereignty but — 
of the trust responsibility as well 


(see Logan v. Andrus, 457 F. Supp. 


1318, 1830 (N.D. Okla. 1978)). Just. 
as the trustee must protect and 


safeguard the trust res even from 


the beneficiary, so too the trustee _ 
itself may not invade or threaten — 
the. res. Consequently, under its — 


trust responsibility, the BIA must 
respect and protect tribal govern- 
ments and their constitutions. 

Failure to do so can result in legal 
and/or equitable relief.2? 

The Board recognizes complica- 
tions are presented in this case by 
the fact that under tribal sover- 
 eignty, tribes have a unilateral 

and exclusive interest in their 
governments apart from their 


beneficiary interest in the trust 
res. This fact further exacerbates - 


a situation involving - ‘conflicts 
| between the trustee and the bene- 
ficiary in regard to the res. How- 
ever, because the trustee is ulti- 
mately held to have legal respon- 
sibility for the trust res, it there- 
fore must have ultimate authority 


to act concerning the res. There- — 


fore, while the BIA does not have 
independent authority to interfere 


with tribal governments, which 


are protected by the doctrines of 


tribal sovereignty and the trust 


at Actions of the BIA contravening tribal constitution 


may give rise to Federal court. equitable relief (see, eg. 


Harjo v. Kleppe, 420. F. Supp. 1110 (D.D.C. 1976), aff'd, 
 §28 F.2d 949 (D.C. Cir. 1978), and Morris v. Watt, 640 
F.2d. 404 (D.C. Cir. 1981)). . 


responsibility, “It. 
must, as trustee, act to protect. 
and safeguard the res. The BIA’s 


sieve nese a 


actions in this case are a proper 
exercise of the trust responsibility 
and are therefore upheld, the doc- 
trine of tribal sovereignty not- - 
withstanding.28 

Appellants further contend that 
the decisions of the tribal election 
board and the tribal courts, certi- 
fying and validating the tribal 


election of 1978, are binding on 
the BIA. The Board rejects this 
contention to the extent it seeks - 


to limit or restrict the action of 


the United States as trustee. Nei- 


ther tribal. sovereignty nor the | 
tribal constitution can be invoked © 

to relieve or restrict the trust re-. 
sponsibility of the United | 
States.29 The tribal | constitution 


and its governmental organiza- 
tion, powers, and: procedures are 


matters of internal or domestic 
concern to the tribe. As such it 
has no extraterritorial jurisdiction 
or external legal. effect.. Tribal 
constitutions cannot limit: the 
power of the United States, a su-— 
perior sovereign, any more than a 
state _ constitution could. See 


28With respect to the relationship between. the doc- 
trines of tribal sovereignty and the trust responsibility, 
the Supreme Court stated in United States. v. Wheeler, 
435 U.S. 318, 323 (1978): 

“The sovereignty that the Indian tribes retain: is of a 


- unique and limited character. It exists only at the suffer- 
ance of Congress and is subject to complete defeasance. 


But until Congress acts, the tribes retain their existing - 
sovereign powers. In sum, indian tribes still possess those 
aspects of sovereignty not withdrawn by treaty or statute, 
or by implication as a necessary result of their dependent 
status.” (Italics added.) 
29 Inasmuch as the trust responsibility of the Secretary. 


" to protect tribal governments may not be circumvented — 


by the beneficiary, nor delegated away by the trustee, it - 
is no bar to the Bureau’s. action in this case that the 


‘tribal constitution provides at art. IV, sec. 10, that “[tJhe 


Business Committee shall be the sole judge of the qualifi- 


cations of its members” (Constitution and Bylaws of the _ 


Chippewa Cree Indians of the Rocky Boy’s pe 


_ Montana, approved Nov. 23, 1935). 
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United States v. Anderson, 625 
“F.2d 910, 916 (9th Cir. 1980). That 
the United States is bound by a 
tribal constitution would be an es- 
pecially incongruous result consid- 
_ ering that an Indian tribe is not 
correspondingly bound by the 
- United States Constitution 
(Talton v. Mayes, 163 US. 376 
— (1896)).2° | 

‘Appellants also contend that 
the BIA should be estopped from 


oo refusing recognition of actions of 
the tribal council as constituted 


after the Nov. 1978 general elec- 
tion, because of its:continued rec- 
Sa ognition of the tribal council after 

the -November election even 


_ though it had notice. of purported 


election irregularities prior to the 
_ election. The Board rejects this ar- 

gument. The facts indicate that 
_ the BIA delayed its decision and 
- continued its recognition because 
Mr. St.. Marks was exhausting his 

- appeal through the tribal appel- 

late process. Furthermore, during 
the course of appeal through BIA 


channels, the tribe itself request-. 


ed several extensions of time in 
order to prepare briefs and allow 
the matter to be resolved internal- 
ly by tribal institutions. Finally, 
as the challenged decisions indi- 
cate, the Bureau, for the tribe’s 
own. benefit, continued to recog- 
nize caretaker actions of the 
tribal council. Under these cir- 


cumstances, the Board does not 


believe the doctrine of estoppel is 
applicable in this instance and 


* 30Whatever legal effect the Constitution of the Chip 
‘ pewa ‘Cree Tribe has on the United States Government, 
it is the result not of theconstitution itself, but of the 
order of the Secretary issued under his own authority 


_ and initiative and in accordance with sec. 16 of the IRA 
_ whereby the Constitution and Bylaws of the Chippewa 
_ Cree Tribe were approved. See Order of the Secretary of 


the Interior approving the Constitution and Bylaws of 
the Chippewa Cree Tribe of the Rocky Boy’ s Reservation 
dated Nov. 23, 1935. 
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further that it does not warrant 


superseding the trust responsibili- 
ty of the United States.*? 


Further, appellants sweepingly 
contend that the Bureau’s deci- 
sions in this matter violate their _ 
rights under the United States - 
Constitution, the Constitution of 
the Chippewa Cree Tribe, the 
IRA, and the Indian Self-Determi- 


nation Act. Where: there is a _ 


proper exercise of power ahd au- 


thority under the trust responsi- | 


bility to protect tribal govern- 
ments, as has been shown in this 


case, no such violations of appel- 


lants’ rights occur. 
Appellants’ contentions regard: 


ing the factual basis of the Bu-. | 


reau’s decisions, the sufficiency of 
the evidence upon which they 
were based, the seriousness and 
magnitude of the constitutional 
violations, and the denial of due 
process are negated by the find- 
ings of a prima facie violation of 
the tribal constitution resulting in 
the election of a constitutionally 
infirm tribal council which thus 


threatens the legality of the tribal _ 
government and the integrity of — 


the tribal constitution in contra- 
vention of the IRA. Furthermore, 
although offered ample opportuni- 
ty, in accord with due process, 
during the course of the adminis- | 
trative appeal, the appellants 
failed to deny or refute the facts, 
the evidence, or the legal conclu- 
sions of the Bureau in regard. to 
the. constitutional violations. In 
essence, . there was no genuine — 
issue of material fact before the 


30“Tt is clear, however; that termination of the Feder- — 
al Government’s [trust] responsibility for an Indian tribe 


- requires ‘plain and unambiguous’ action evidencing a 
clear and unequivocal intention of Congress to terminate 


its relationship with the tribe.” 


Passamaquoddy Tribe, . 
supra, 388 F. Supp. n.15 at 663. . $8. 
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Board: For these reasons nea the 


Board denies appellants’ alterna- 
_ tive motion for a hearing before 
an Administrative Law Judge of 


the Office of Hearings and | Ap- 
a peals. | 


to-government relationships _be- 
tween the 


Indian tribes organized under the .. 
_IRA are governed by the IRA. 


More specifically, the actions. of 


the United States with regard to 
_ these relations are governed by | 
the trust responsibility estab- 


lished by the IRA and consequent- 
ly are “subject to limitations in- 


_hering in * * * a guardianship. 
and to pertinent constitutional re- 


strictions.” Because the BIA had 


reasonable cause to believe a vio-. 
lation of a tribal constitution of a . 
tribe organized under the IRA 


had occurred, and. because a 
prima facie material and signifi- 


cant violation of. the tribal consti- . 


tution in fact occurred, and be- 
cause said violation did constitute 
an imminent and 
threat to the tribal government 


sufficient to justify independent. 


action by the United States, and 
because said action was substan- 
tially related to fulfillment of the 
trust responsibility established. by 


the IRA and in accordance with 


applicable principles of guardian- 
ship and pertinent constitutional 
_ restrictions, the actions and deci- 
sions of the BIA in this instance 
comport with the requirements of 
law and are therefore affirmed. 


Pursuant to the authority dele- | 


‘gated to the Interior Board of 
Indian Appeals by. the Secretary 


[8] By wee of summary, the. 
- Board holds that the government- | 


United States and 


substantial | Contracts: 


| of the Interior, 43, CFR 4. 1, this 


decision is tinal for the Depart- 
ment. , 
J — MUSKRAT 
_ Administrative Judge 
WE CONCUR: : | 
FRANKLIN D. ARNESS” 
Administrative Judge 


Wo. Puitip Horton 


a Hams Ne Judge 
UF. sadaeik ING. oes 

IBCA-1191-4-78 

| Decided March 30, 1982 hae 


Contract No. 14-06-D-7644, 
Bureau of Reclamation. — 


Sustained in part. 


Construction and 
Operation: Differing Site Condi- 
tions (Changed Conditions) 


In a differing ais condition claim ender a 
contract for excavation of a tunnel in the 
Central Arizona Project where consulting 


geologists retained by three different bid- 
ders, as well as the manufacturer of the 


tunneling machine, each independently 
concluded that the geological data fur- 
nished by the Bureau of Reclamation indi- 


cated there would be sufficient standup 


time in the top and sides of the tunnel to 
permit installation of tunnel supports in 
accordance with. the specifications, the 


Board found a differing site condition ex- 


isted when the contractor encountered 
large blocks of rock with no standup time 
which fell immediately out of the top and 
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sides of the tunnel, interfering with the 
cutterhead of the tunneling machine and 


with placement of the precast concrete 
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segments for seupperene and lining =e Set 


| tunnel. 


2. Contracts: 
Operation: Differing Site Condi- 
tions (Changed Conditions) 


In two separate differing site condition 
- claims where the contractor encountered 
soft invert which would not support the 
weight of the tunneling machine, the 


Board found that a differing site condition — 
existed when the machine encountered a__ 


9-foot layer of clay between ‘two drill 


holes, neither. of which showed a layer of | 


clay, but the Board found there was no dif- 
_ fering site condition when the machine en- 
countered very soft rock between two drill 
holes where only 45 and 50 percent of the 
core material was recovered from the drill 
holes and the lack of recovery indicated 


that soft material, not suitable for coring, 


was present at the invert level. 


| 3, Contracts: Construction and 


Operation: Differing Site Condi- 
tions (Changed Conditions)— 
Contracts: Disputes and Reme- 
dies: Equitable Adjustments 


Where the contractor selected a reference 
reach of the tunnel to establish a normal 
cost of excavation for comparison with 
_ greater costs in the claim reach of the 
tunnel, but the evidence showed that some 
costs were understated in the reference 
reach and other costs were overstated in 
the claim reach, the Board found the con- 
tractor’s approach to be unacceptable as a 
basis for an equitable adjustment .and-re- 
sorted to the jury verdict method for deter- 
mining the amount of the equitable Bojust= 
ment. 


Ap ANE Ee: Messrs. David 


P. Yaffe, William J. Ingalsbe, 


Monteleone & McCrory, Los An- 
geles, California, for the Appel- 


lant; Mr. William A. Perry, De-| 


partment Counsel, Denver, Colo- 
rado, for the Government. 


Construction | aid 


method was- 


_ INTERIOR BOARD OF 
CONTRACT APPEALS 


Appellant has taken a timely 


appeal from a decision of the con- 


tracting officer which denied ap- 


-pellant’s claim for an equitable 
adjustment based on differing site 
| conditions. | 


The Bureau 


of the Buckskin Mountains — 
Tunnel of the Central Arizona ~ 
Project. The contract was pre- 
pared on the standard forms for | 
construction contracts, including 
General Provisions (Standard 
Form 238-A, Oct. 1969 edition), 
Supplement to General Provi- 
sions, and numerous. detailed 
specifications and drawings. The | 
contract called for construction of | 
a tunnel approximately 22 feet in 
diameter and 6.9 miles long at a 
contract price of $58,256, 638° 
(Appeal File Exh. 1). 

The contract specifications al- 


lowed the contractor a _ choice 
‘among three methods of con- 


structing the tunnel. The first 
conventional con- 
struction by drilling and blasting. 
This method provided for tempo- 
rary supports inside the tunnel 
until the entire tunnel had been 


driven and then lining the tunnel 


with cast-in-place concrete. The 


second method allowed: use of a 
tunnel boring machine, temporary 


supports until the entire tunnel 
had been driven, and lining with 
cast-in-place concrete. The third | 
method allowed the tunnel to be 


of Reclamation 
awarded. Contract No. 14-06-D- 
7644 to the J. F. Shea Co., Inc.; on 
Feb. 20, 1975, for the construction 
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excavated with a tunnel boring 
machine and lined with precast 
concrete sections as the tunnel 
was being driven. Shea chose the 
third. method of excavating and 
lining the tunnel, iad File 
_ Exh. 1). 


Around. June 1, 1976, Shea 


began excavating the tunnel at 
the south end of the project (Tr. 
29). In order to test the capability 
of the tunnel boring machine, 
Shea drove a short. section of the 


tunnel and reached a maximum 
penetration rate of 15 feet an 
hour (Tr. 661)..The machine was. 
stopped and backed up about 20- 


feet to allow inspection of the face 


aa of the tunnel. The tunnel face was 


observed to be composed of highly 
fractured, closely jointed rock 


which: stood up without support. 
Such conditions were the ones an- 


_ ticipated by Shea (Tr. 660-64). 


The excavation of the tunnel © 


; proceeded rather slowly, with 155 
linear feet excavated in June 


. 1976, and 180 linear feet excavat- 


ed in July 1976 (App. Exh. P). By 
Aug. 1, 1976, at the approximate 


location of Drill Hole 128, Shea. 


began to encounter large blocks of 
rock which fell from the top and 
sides of the tunnel, creating voids 
in areas which were not required 
_to be excavated. The large blocks 
of rock fell against the dust shield 
of the tunnel boring machine, 
which is located directly behind 
the cutterhead, and conditions fi- 


nally became so severe that Shea > 


had to stop excavation and re- 
place the damaged dust shield 
with a reinforced shield (Tr. 37. - 
42), 


the machine (Tr. 


706). 


Excavation of the tunnel contin- 


ued on an intermittent basis until 


Oct. 6, 1976, when large blocks of 
rock fell from the top and sides of 
the tunnel to such an extent that 
there was a large void around. the 
machine and it could no longer 


advance (Tr. 59-60). 


Shea consulted with a geologist 
and with the Robbins Co. which 
had designed and built.the tunnel 
boring machine to determine if 
the machine could be modified to 
function in the conditions which 


had been encountered. The ma- 
chine was not designed to. with- 


stand large blocks of rock, 3 to 5 
feet in one dimension, falling onto 
696-97). The 
Robbins Co., has designed other 


tunnel boring machines to deal 


with unstable rock conditions and . a 


could have so. designed the pres-— 
ent machine if such conditions 
had been anticipated (Tr. 697- 
The modifications agreed 
upon consisted of installing addi- 
tional steel plates on the cutter- . 
head to reduce the space between 
the edge of the cutters and the 


-cutterhead from 16 to 4 inches, to | 


prevent the large blocks of rock 
from falling between the cutter- 
head and the face of the tunnel 
(Tr. 70), 

Modification of the eatterhead 
involved lifting about 60 tons of 
steel plates through a small open- 
ing to the front of the cutterhead. 
where installation took place (Tr. 
72-74). No excavation took place 
during the 3 months required for 
modification of the cutterhead 
(Tr. 75). Excavation of the tunnel 
resumed on Jan. 8, 1977. Large 
blocks of rock continued to fall on 
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“the tunneling machine and so dis- 
torted the roof shield and the 


outer skin of the tunneling ma- 
chine that the precast concrete 


segments could not be erected to 
line the tunnel. Excavation of the 


tunnel was halted again on J an. 


18, 1977 (Tr. 80-85). 


To deal with the ereblenm of the 
deformation of the roof shield and — 
the outer skin of the tunneling 
machine, Shea removed damaged 


portions of skin, reinforced the 
outer skin with steel plates and 
stiffening rings, and replaced the 
roof shield with a heavier shield 
that extended to about three-quar- 


ters of the circle (Tr. 88-90). These 


modification required 2 months to 
complete and excavation of the 
tunnel was resumed on Mar. 16, 
1977 (Tr. 107). because of the large 
void around the machine, there 
‘was insufficient surface for the 
tunneling machine to grip in 
order to generate the necessary 
forward thrust, and work pro- 
gresed slowly until the end of 
March when the machine had ad- 
vanced out of the void area (Tr. 
110-11). 


Thereafter, although the ma- 
chine continued to encounter rock 
_ with little or no standup time, the 
modifications prevented 
blocks of rock from falling in 
front of the cutterhead, and the 
strenghened shield supported the 
rock which fell from the sides 
and top of the tunnel until the 
precast concrete segments could 
be erected under the tail shield to 
support the rock when the ma- 
- chine moved on (Tr. 266). After 

the end of Mar. 1977 excavation 
proceeded at ‘a normal pace 
-except for delays of 4 days begin- 
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(Tr. 138-49, 163-76). 
was haltered on those two occas- 


large . 
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ning on May 12, 1977, and 10 days 
beginning on July 9, 1977, when 
the tunneling machine encoun- 
tered soft material in the invert 


of the tunnel which would: not 


support the weight of the machine 
‘Excavation 


sions while Shea installed a steel 
and concrete foundation in front 
of the machine to provide the sup- 


port necessary to bring the tun- 
‘neling machine back up to grade. 


Shea filed written notice by 
letter of Aug. 31, 1976,.of a poten- . 
tial differing site condition as re- 
quired by paragraph 4 of the Gen- | 
eral Provisions of the contract 
(Appeal File Exh. 3). On Sept. 19, 
1977, Shea presented its claim for 
$5,300,335 and an extension of 189 
days as a result of blocky, open- 
jointed rock conditions which it 
contended were both category one 
and category two differing site 
conditions. Also, by letter of Sept. 
19, 1977, Shea presented its claim 
for $542,292: and an extension of 
11 days as a result of the delays 


caused by soft inverts in May and 


July of 1977, alleging differing 


site conditions under both catego- 


ry one and category. two (Appeal 
File Exhs. 19, 20). 

The contracting officer denied 
both claims on the basis that the 
conditions complained of could 
reasonably have been foreseen — 
from the conditions indicated in 
the contract (Appeal File Exh. 2). 
A timely appeal was taken from 
the decision of the contracting of- 
ficer: At the hearing, Shea alleged — 
that the total amount of the equi- | 
table adjustment to which it was 
entitled should be $6,961,401. 
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Claim for Blocky, ee Jointed 
_ Rock Conditions | | 


In: connection with this claim, 


- Shea contends that it is entitled 


to an equitable adjustment under 
either category one or two of the 
differing site conditions clause. 


: We turn our attention first to the. 


category one claim. 
Shea presented testimony of 


three. consulting geolgists who 


were engaged by bidders on the 
Buckskin . Mountains 


excavating the tunnel. One geolo- 


gist was retained by Shea and two_ 
other bidders each retained one of 
the other geologists. All three of 


' the geologists independently. re- 
viewed 


tion, including the preconstruc- 
tion geologic report. The report, 
beginning with the second para- 
graph on page 7 (Appeal File Exh. 
30) describes the site geology: as 
follows: 


The anbety of cia c comprise andsas 
flows that range in total thickness up to 


hundreds of feet. Individual beds of ande-. 


site vary significantly in thickness, even 
locally. The andesite flows are typically 
fresh, dense,-non-: to slightly vesicular, 


hard, and randomly and closely jointed — 


(see P344-314-176). The interflow zones 
are typically closely jointed, brittle; moder- 
ately to highly vesicular, and brecciated, 


and include sporadic zones of. cinders and/ 
or tuff and volcanic breccia. Calcite moder-. 


ately to heavily coats most joint surfaces 
and partially to fully fills many vesicles. 
In local areas, significant intervals of brec- 
ciated and decomposed andesite occur. 
These areas are interpreted as being associ- 
ated with fault zones. ° 

Tuff and/or agglomerate occur between 


- most. andesite flows, commonly ranging in . 


thickness from a few feet to 25 feet (see 


‘Tunnel to- 
advise them of the conditions that _ 
could reasonably be expected in 


the geologic data fur-. 
nished by the Bureau of Reclama-. 


(Tr. 


P344-814-180) | | Locally, however, they 


attain thicknesses of a few fundred feet. . : 


The tuff is typically a massive, compact, | 
widely .jointed,. weakly to moderately ce- 
mented, relatively homogeneous. rock com- 
prised of sand- to fine-gravel-size ejecta 
and andesite fragments. Calcium carbon- 
ate and to a lesser extent iron oxide are 
the cementing agents and also coat most 
joint surfaces. The agglomerate is typically 
a heterogeneous admixture of gravel- to 
boulder-size ejecta, and andesite frag- 
ments, moderately to well cemented in a. 
tuffaceous matrix by calcium carbonate, 
and is widely jointed (see Pall 
and -175). 

The above prevailing sequence is intrud- | 
ed by numerous near-vertical andesite 


dikes that range in width from 1 to 20 feet 


and commonly are hundreds to thousands ~ 


_ of feet in length. This andesite is typically 


fresh, hard, dense, and closely jointed. 


Each: of the three consulting ge- 
ologists had extensive experience 
in tunnel projects. After review- 
ing all of the geologic data fur- 
nished by the Bureau of: Recala- 
mation in the invitation for bids 
and the preconstruction. geologic 
report, each submitted a written 
report to his client. None of the 
three anticipated that a tunneling. 
contractor would encounter large 
blocks of rock with no. standup 
time which would fall out of the 


top and sides of the tunnel imme- 
diately upon excavation. All three 


of the geologists expected that the - 
orientation and spacing of the 
joints in the rock would cause suf- 
ficient . interlocking or arching 


action to allow time for placing 


the roof supports in accordance 
with the contract specifications 
299-301, 509, 510, 611-15; 
Appeal File Exhs. 31, 32, 33). 

The views of the three consult- 
ing geologists with respect to the 
interlocking action were consist- 


| ent with those of the Robbins Co. 


—6©158— 
. which designed and manufactured 


_ the tunneling machine. The com- 
pany sent its engineers to exam- 


- ine the core samples from the test 


drill holes and conducted discus- 
sions with personnel from ‘the 
Bureau of Reclamation regarding 
the feasibility of using a tunnel- 
-ing machine for the Buckskin 
Mountains Tunnel. The main con- 
cern of the Bureau was whether a 
machine could bore a tunnel in 
rock having the degree of hard- 
ness shown in some of the core 
samples. There was no evidence 
that the Bureau was concerned 
about fallout of large. blocks of 
rock on the tunneling machine. 
Although the Robbins Co. had 
successfully designed tunneling 
machines to deal with fallout of 
large blocks of rock and to sup- 


port such rock by means of the 


roof and tail shields until the 


= tunnel support could be placed, it 


did not design the machine for 
this contract with the capability 
to deal with immediate fallout of 
large blocks. of rock because its 
analysis of the geologic data and 


its discussions with the Bureau 


did not indicate any necessity for 
‘such capability (Tr. 697-706). 

In addition to testimony the 
three geologists and the president 
of the Robbins Co. as to their 
views on the subsurface condi- 
tions at Buckskin Mountains 


Tunnel based on. their interpreta- 


tion of the indications in the drill 
logs and the preconstruction geo- 
logic report, Shea also relied on 
indications in the specifications 
that the rock to be encountered in 
excavating the. tunnel could be 
supported by only a roof shield. 
Paragraph 5.2.1 of the specifica- 
tions required that the tunneling 
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machine be equipped to handle 
and erect the precast concrete seg-. 
ments behind the cutterhead and 
under a roof shield (Appeal File 
Exh. 1). The Bureau’s expert wit- 
ness testified. that a roof shield — 
generally covers the top portion of 
the tunnel, extending to about 120 
degrees of a circle (Tr. 999). 

_The tunneling machine used by 
Shea was equipped with a roof 
shield, but when the large blocks 
of rock with no standup time were 
encountered, the roof shield could — 


~not.support such a condition and 


had to be modified so that it was 
not merely a roof shield but a tail 
shield extending to about 270 de- 


grees of a circle (Tr. 118, 119). — 


Other indications in the con- 
tract as to the subsurface condi- 


tions to be expected are set forth 


in contract drawings 3444-D-96 — 
and 344-D-99 (Appeal File Exh. 
1). The two sheets show cross sec- _ 


tions of the tunnel under the var-— 


ious options as to method of con- 
struction. The first drawing shows — 


a tunnel excavated by the drill 


and blast. method and indicates 


that the section would be irregu- 


lar and that there would be some 
overbreak or fallout beyond the 
line to which the contractor was 
required to excavate. The second 
drawing shows a tunnel excavated 
by machine with a smooth con- 
tour and no overbreak. _ 

The latter drawing also shows 
the design of the precast concrete 
segments used for lining the 
tunnel, with each segment having 
eight pieces with a minimum 
thickness of 6 inches. Steel rein- 
forcing bars or wire fabric could 
be included if the contractor chose . 


to do sO (Tr. 449, 450). — 
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~The seoments eee by. Shea 


were redesigned .by a structural 
engineer engaged to simplify the 
erection of the segments. The re- 
designed segment had only four 
pieces with a thickness of 7 inches 
and the longitudinal joint had a 


trapezoidal groove instead of the 


cup-shaped joint. designed by the 
Bureau (Tr. 639-42). The structur- 
al engineer testified that in sub- 
surface conditions in which no 
fallout occurred, both the Bu- 
reau’s design and the redesigned 
segments could perform satisfacto- 


~ rily. Under the conditions actual- 

| ly encountered in the claim reach — 
- of the tunnel,:,.where large blocks. 
of rock fell immediately from the 

crown of the tunnel and rested di- © 
rectly on the concrete segments 

- before the annular space around 

‘the segment could be filled with 


pea. gravel and grouted, the 
Bureau -design. would be quite 
likely to fail (Tr. 643-47, APP. 
~ Exh. Y). 


The Gonemunent offered 1 no evi- 


dence to-rebut the testimony of 
the structural engineer. Instead, 


it relied on the testimony of the 
Chief Geologist. of the. Bureau of 
Reclamation and on a report and 
_ testimony. of a consulting geolo- 


gist who was retained on Jan. 31, 
1978, to analyze the differing site 


condition claim of Shea. 

The Bureau’s chief geologist as- 
sumed that position. on Apr. 28, 
1974, after much of the prelimi- 
- nary geologic data had been gath- 
ered for the Buckskin Mountains 
Tunnel and after the initial con- 
sultations with the Robbins Co. 
regarding the feasibility of using 


a. tunneling machine to excavate 


the fainnel (tr: 4 69, 814). He bests 

fied that based on-his experience. 
with machine bored tunnels, par- 
ticularly: with the Bureau of Rec- 


lamation . and having observed 
what has happened regarding im- 


mediate fallout in those tunnels, 


that he: would expect that imme- 


diate fallout would occur from the 
crown, the sides, and the face of 
the tunnel and that the fallout 
would be from ‘zero feet up to sev- 
eral feet (Tr. 800). The chief geolo- 


gist stated that he did not feel 


that it was the responsibility of 


the Bureau of Reclamation to in- | 


terpret the . geologic data . fur- 
nished by the Bureau in its speci- 


fications and that a contractor - 


could have his own geologists look | 


at the data and arrive at their 
own conclusions. as to the condi- 
tions to be encountered (Tr. 810, 
-811).. There is no. evidence of. 
record that the chief geologist ex- 


pressed his views about fallout in | 


the Buckskin Mountains Tunnel 


prior to the time the fallout oc- 
curred. More specifically, there is 


no evidence to show that the chief — 
geologist communicated his expec-. 


tation of fallout to the Bureau .en- 
gineers who designed the: precast 
concrete: segments so that suffi- 
cient strength could be. designed 
to support the fallout. | 

The differing site conditions — 


clause requires the contractor _ 


promptly and before..the condi- 
tions are disturbed to notify the 
contracting officer in writing of 
subsurface conditions. differing 
materially from those indicated in 
the contract. Shea gave such noti- 
fications by letters of Aug. 31, 


1976, Oct. 19, 1976, and Jan. 20, 
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1977. (Appeal File Exhs. 3, 6, 8). 
The clause further provides that 
‘the contracting — officer 
promptly investigate the condi- 
tions, but the record does: not dis- 
close any geologic investigation of 
the conditions complained’ of in 


these three letters. The Bureau’s 


responses by letters of Sept. 16, 
1976, Oct. 23, 1976, and Jan. 27, 
1977, merely state that the 


Bureau disagreed with Shea’s as- 


sertion of a differing site condi- 
tion (Appeal File Exhs. 4, 7,9). | 


It was not until after Shea pre- 
sented its detailed claim: for an- 


equitable adjustment of 189 days 
extension and $5,300,335 by letter 
of Sept. 19, 1977 (Appeal File Exh. 
19) that the contracting officer 


undertook to investigate the con-. 
ditions about. which Shea com- 
plained. On Jan. 31, 1978, the con-. 
tracting officer issued a purchase : 


order to a consulting geologist for 
an evaluation of the technical as- 
pects of the claims by Shea. The 
geologist examined the rock cores 
from the drill holes, visited the 
tunnel, and flew over the tunnel 
alignment in a helicopter on Feb. 
1, 1978. On Feb. 2, 1978, he met 


with members of the Contract Ad-. 


ministration Branch and the Geol- 
ogy Division of the Bureau of Rec- 
lamation in Denver. His 12-page 


- evaluation was submitted on Mar. 


| 5, 1978 (Appeal File Exh. 27). 


On page 5 of his report, the ge- 


ologist retained by the Bureau 
stated in part: “It is difficult to 
pinpoint the exact geologic fea- 


tures most responsible for the 


problems because, unfortunately, 


the Bureau did not have a site ge- 


ologist assigned to the project who 
could have made appropriate geo- 
logical observations on a contin- 
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ous day hy day base? (Appeal File 
Exh. 27 at 5, lines 16-19). a 

Despite the difficulty, the Bu- 
reau’s consulting geologist at- 
tempted to pinpoint the causes.for — 
the problems and expressed his — 
opinion that joint blocks of the 
andesitic lava falling from the 
arch created one of the main — 


problems (Appeal File Exh. 27 at 


5, lines 20-21). He further noted 
that. photographs are. available 


showing the massively jointed, 
blocky andesite. In analyzing the 


geologic conditions. stated in the 
bidding documents he was unable 


to find any reference to massively 
jointed rock (Tr. 996-97). The Bu- — 


reau’s. consultant set forth his 
conclusions on pages 11 and’! 12 of — 
his report as follows: a 


6. Discussion and Conclusions | 
(a). The Test of. Changed Conditions-Ap- 4 | 


plying the writer’s test of changed condi-. 


tions, it becomes a question of whether or’ 


not the geologic features and conditions of 


_ adverse nature which were ‘given in the 


bidding documents (and highlighted in the 
previous section) could cause the construc- 


- tion problems which were met with in the 


claim reach. It- is concluded that, indeed, 
such geologic conditions could and did lead | 
to the problems of erratic nature of ravel- 
ing, fall-out,. overbreak, and soft, weak 
sides and invert which plagued the me- 
chanical raEpenne and See ent ne oF 
erations. | 

The peclonie conditions as described | 
would include great variability in rock 
type, rock hardness, rock strength, rock 
fracturing and jointing, occurrence of clay 
on some joints, raveling type rock of small- 
size blockiness, medium-size. blockiness, 


and large-size blockiness, and locations 
- and angles of contacts and thicknesses of | 


units. These predictable geologic condi- | 
tions were, indeed, encountered (to the » 
extent that I can reconstruct. the records) 
and appear with reasonable certainty: to 


have been responsible for the various prob- 


lems in construction. 
I am convinced in my own mind that be- 
cause of the experience with tunnel boring — 
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| machines that I and my ‘associate, ‘Dr. 
Merritt, have had on a number of TBM 


tunnels in many countries where adverse 


geological conditions have been met, we 
would have warned a potential bidder of 
the considerable hazards that would be in- 
volved in bidding the TBM alternate on 
this job. ~ 


(b) TBM Modifications-—I believe chat | 


credit must be given to the Bureau. in 
specifying the 


chine must have a tail shield for use with 
the pre-cast concrete segment lining alter- 
nate. The design of the machine including 
the tail shield, erector, etc. was left to the 
Contractor and the machine manufactur- 
‘er. It is apparent that the Bureau design- 


. ers considered the rock to be of such char- 
acter as to require nearly full steel rib © 
support in Schedule 1 (Drill and Blast) 


where 15,000,000 pounds of structured- 
steel tunnel supports were given in the 
quantity estimate. In Schedule 2 (Machine 
Boring plus cast-in-place concrete lining) 
the amount of steel was reduced to 
4,400,000 .pounds but -large quantities of 


shotcrete (25,000 cu ft), rock bolts (386,000 


lin ft), and chain link fabric (15,000 sq yd) 


' were specified for initial support. For the - 


Schedule 3 (Machine Boring plus pre-cast 


concrete segments) the initial. support as. 


well as the final lining were provided by 
the concrete segments. 

In my opinion, ‘it is also to the credit 
and courage of the Contractor, J. F. Shea 
Co. Inc., and their machine manufacturer, 
Robbins, that they undertook to bid the 
project with the TBM and concrete. seg- 
ment Schedule 3. This is in light. of the 


heterogeneous, volcanic series of soft to . 
hard rocks through which tunneling had | 


to be conducted, some of which was under 
low rock cover where surface weathering 


and a general low stress field due to ero- - 
~ gion could be expected to exist. This condi- 
tion would make it quite likely that the. 
blocks of. andesite would have slightly | 


opened joints, some degree of weathering 
along the joints, and when coupled with a 
probable low horizontal stress field would 
make it very difficult to hold an arch 
across a 23’-5%”" width without some fall- 
-outs, particularly considering the preva- 
lence of the many curved, steep, near-ver- 
tical joints, .at least some of which = were 
 elay-coated or'filled. _ 
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TBM as an alternate ~ 
method with the provision that the ma- 


Because of the foresight and persistence 


of the Contractor and the machine manu- 


facturer, the TBM was not removed from 


the tunnel but modifications were made to 


the machine to adapt to the.adverse rock 


- conditions. The TBM system with pre-case © 


concrete segments has now emerged as a 


‘proven method which will have a strong 


position in future tunnels of the Bureau 
and other agencies in the U.S. and abroad. 
However, I feel that the changed condi- 
tions claims are not justifiable in light. of 
the geologic conditions which could reason- 
ably have been foreseen and provided for. 


1‘ Decsion onethe Claim for - 
Blocky, Open- Jointed fiock Condi- 


tions 


The Garcenmient asserts on 
page 3 of its brief that when one 
undertakes to bore a tunnel 7 
miles long and more than 20 feet 
in diameter one must expect the 


unexpected. As a basis for the. ar-— 
guments which follow, this asser- . 
tion has one unique disability: it 
is contrary to law. 


The purpose of the differing site | 
conditions clause is to take the > 
gamble on subsurface conditions 
out of bidding. Bidders need not 
include a contingency for adverse 
subsurface conditions since faith- 
ful administration of the differing 


_gite conditions clause will -insure © 


that there wil! be no windfalls 


and no disasters. The Government _ 


benefits from lower bids without 
inflation for supposed. risks that 
may not occur. It pays for difficult . 
subsurface work only when it is 
encountered and was not indicat- 
ed in the logs. Foster Construction — 
C. A. v. United States, HS: Ct. Cl. | 


687, 614 (1970). 


The standard differing site con- 
ditions clause as mandated by the > 
Federal Procurement Regulations, — 
41 CFR 1- 7. 604-4, represents a 


| 1620 
loneestandine: deliberately aang: 
_ed procurement policy of the Gov- 


ernment which has been enforced 
by the Court of Claims and boards 


of contract. appeals on numerous 


occasions. In the course of enforc- 
ing the differing site conditions 
clause, the Court of Claims has se- 
verely 
broad exculpatory clauses (such as 
paragraph 1.5.23.f..0on page 39 of 
the specifications, Appeal File 
Exh. 1) by which various agencies 
of the Government have attempt- 
ed to disclaim responsibility for 
_ drill hole data furnished in their 

contracts. Foster Construction C.A. 
v. United States, supra at 616; 
United Contractors -v. United 
States, 177 Ct. Cl. 151, 165-66 
(1966); Fehihaber Corp. v. United 
States, 188 Ct. Cl. 571, 584, cert. 
denied, 355 U.S. 877 (1957). The 
net effect of these cases is that 


Shea and other bidders were enti-” 


tled to rely on indications of. the 
- subsurface in logs included in the 
invitation for bids. They are not 
required to expect the unexpected. 
On pages 5 and 6 of its claim sub- 
mission of Sept. 19, 1977, appel- 
lant referred to the report of its 
consulting geologist -which stated 


that the blocky or seamy rock in- 


dicated in the contract does not 


.yeact immediately to the change 


in stress produced by excavating a 
tunnel, and that it would be 
‘highly unusual for rock of the 


type described in the preconstruc- 
tion geologic report to have stand-: 
up time so short that massive 
-rock fallouts would occur between. 


_ the time that the rock is excavat- 
ed by the machine and. the time 
that the rock is supported by the 
shield” of the tunneling machine. 
Paragraph.-5.2.1 on page 77 of the 
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specifications required the ma- 


chine to have the capability to — 
erect precast concrete segments 
under a roof shield. This is an in- | 
dication that the Bureau of Recla- 
mation expected that support of 
the roof of the tunnel could be ac- 
complished by means of the roof 
shield until erection of the precast 

concrete segments which were de- 
signed for both support and lining 
of the tunnel. The requirement 
for only a roof shield is a further 
indication that the Bureau expect- 
ed no fallout on the sides of the 
tunnel. An additional indication 
that the Bureau expected no mas- 
sive fallout from the top and sides 
of the tunnel is found in the unre- 


futed testimony of Shea’s consult- 
ing structural engineer that the 


Bureau’s original design of the 
eight piece precast concrete ‘seg- 


, ment would be likely to fail where 


massive blocks of. rock fell on the 
segment before the space around — 
the segment could be filled with 
pea gravel and grouted. 

Although. the Government: 
relies on the testimony of the 
chief geologist for the Bureau of 
Reclamation to support its conten- 
tion that no differing site condi- 
tion was encountered by Shea, it 


must be noted that his testimony 


that the conditions actually en- 
countered could have been antici- 
pated from the geologic data fur- 
nished was given with the benefit 
of hindsight. There is no evidence 
of record that the chief geologist 
or anyone on his staff advised the | 
Bureau engineers who designed 
the tunnel support and lining that 
massive fallout of rock could be — 
expected, nor is there any evi- 
dence that they considered. that 
more than a roof shield would be — 
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necessary to ‘support the tunnel 
prior to placing the supports. Re- 
gardless of the view of the chief 


geologist that. it was not his re- 


sponsibility to interpret geologic 


data for the benefit of bidders, 


there is no reason for him to have 


| _ withheld his interpretations from 


the Bureau of Reclamation engi- 
neers who designed the tunnel 
- gupports -and who drafted the 
- specifications for a roof shield in- 
stead of a full tail shield. It would 
have been irresponsible for the 


-. chief geologist to have allowed an 
Inadequate design for the shield of | 


the tunneling machine and an in- 
adequate tunnel support system 
to be included in the invitation 
for bids if, in fact, he. believed 


that, the geologic data indicated | 
that massive and immediate fall- 


out would occur. There is no basis 
for presuming that the chief ge- 
ologist or his staff acted irrespon- 
7 sibly, so we conclude that no one 
in the Geology Division anticipat- 
ed that massive and immediate 
fallout from the top and sides. of 
tunnel would occur. 


‘The Government also relied 4 on 
the testimony and report of the 


geologist it retained to analyze 
the claim submitted. by Shea. Al- 


though he described a number of | 


predictable conditions which he 


concluded could and did lead to 


problems in mechanical tunneling 
and segment lining operations, 
there is no evidence of record that 


' Shea had any particular difficulty 


with any condition other than en- 
countering sound, hard rock, di- 


vided by widely spaced but open 


joints into large blocks that were 


not ‘mechanically interconnected 

and which had no standup time. 
After stating in his report that . 

joint blocks of andesitic lava fall- 


-ing from the arch created one of 


the main problems and that pho- 
tographs are available showing 


the massively jointed, blocky an- 


desite, the geologist retained by 
the Bureau testified that in ana- 
lyzing the geologic conditions 
stated in the bidding documents, 


he was unable to find any refer- 


ence to massively jointed rock. 
With reference to standup time, 
the Bureau’s: consultant did not 
state that he would have antici- 


pated the immediate fallout of — 


large blocks of rock which blocked 
the cutterhead and jammed the 
buckets, hopper, and conveyer 


belt of the tunneling machine. In- 


stead, in a carefully worded state- 


: ment of his conclusions, the Bu- 


reau’s consultant stated that the 
conditions that could be expected 
to exist would make it very diffi- 


cult to hold an arch across a 23. 


foot by 5% inch width without. 


some fallout. It is significant that 
_he-did not say there would be dif- 


ficulty forming an arch. A reason- 
able expectation that there would 
be some fallout after the arch had 


formed is a materially different | 
condition than the condition actu- 


ally encountered, where large 
blocks fell immediately from the 
top and sides of the tunnel with- 
out forming an arch. ; 

In accord with the above, the 
Board finds: that the subsurface 
conditions at the site of the 
tunnel differed materially from 


those indicated in the contract 


and that a category one differing 
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" site condition existed with respect | 


to Shea’s claim for blocky, open- 


jointed rock conditions. The Board | 
further finds that Shea is entitled 


to an equitable adjustment. for 
this category one differing site 
condition. The amount of the 
equitable adjustment will be ad- 
dressed in a later section of this 
decision. Having found that the 
Government is liable for an equi- 


table adjustment for a category 


one differing site condition, we do 
not reach the question whether 
there was also a category two dif- 
fering site condition. We note that 
most of the Government's argu- 
ment on brief was directed toward 
showing that there was no catego- 
ry two differing site condition. 


2. Decision on: Claim for Soft 
Invert 
_ Shea claims that it encountered 
differing site conditions in the 
form of soft inverts in the tunnel 
which could not be foreseen from 
the Bureau’s drill logs of the near- 
est drill hole. Soft invert was en- 
countered on two occasions. On 
May 12, 1977, about 50 to 60 feet 
north of drill hole 108, the invert 

of the tunnel became so soft that 


it would not support the weight of 


the tunneling machine. As exca- 
vation progressed, the tunneling 
machine began to sink below the 
design grade of the tunnel. Oper- 
ation of the controls on the tun- 
neling machine could not bring 
the machine back to the proper 
grade. The machine was stopped 
and then backed up 10 feet. 
‘Shea’s crews then built a steel 
_and concrete ramp in front of the 
cutterhead and built an extension 
on the rear of the cutterhead shoe 
support to increase the bearing 
area (Tr. 188-49). - | 
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The measures taken to bring | 
the machine back up to grade 
were successfully completed on 
May 16, 1977, and the machine 


was able to resume excavating at. 
the proper grade (Tr. 162-63). 


_ Shea’s project manager testified 
that he observed a 9-foot high 
layer of clay gouge in the bottom 
of the tunnel where they ran into 
difficulty maintaining the proper 
grade (Tr. 157-60). The geologic | 


log of drill hole 108 described the 


classification and physical condi- 
tions in pertinent part as follows: 


4.0-—-122.5 Volcanic. rock: Andesite: 
gray with few brown stained zones: dense 
except for scattered vesicles: hard—re- 
quires strong hammer blow to break. 


* * * * : * 


15.0-—-122.5 Moderately jointed: joints 
spaced 1” to 18” apart, variously oriented 
from horizontal: to vertical, smooth and 
planar te rough and irregular, commonly 
coated or partially filled with calcite, few | 
clay coatings; several closely broken clay- 
filmed zones; due to fracturing or to drill- 
ing along near vertical joints, most promi- 
nent fractured zones at 19.6-20.0, 25.5- 
26.5, 31.0-38.5, 49.9-51.4 and 82.5-84.0; re- 
covered as about 90% core in 2” to 8”— 
average 8”—core Pieces and 10% core frag- 


ments. 


Appellant asserts that it should 
be able to rely solely on the. log of 
drill hole 108 which was 50 or 60 
feet away from the soft invert for 
indications of the subsurface con- 
ditions. The Government argues 


_ that Shea should also look to the 


nearest drill hole on the other 
side of the area in question for an 
interpretation of the condition 
that should be expected. What- 
ever merit the Government’s ar-— 
gument may have in the abstract, 
in the particular facts of this in- 


stance, the argument is to no 


avail. Drill hole 104 on the other 
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side of the affected area has the 
following classification and physi- 
cal conditions shown in anne geo- 
logic log: 


—186.4-161.7 Agglomerate with highly ve-— 


sicular andesite at 136.4~142. 6 consists. of 
%” to. 8” fragments of dense to vesicular 


gray andesite in matrix of brown tuff or 


clayey sand; grades‘ into tuff in:-lower two 
_ -feet; calcite cemented; weak to moderately 
hard, hardest requires medium hammer 
blow to break, weakest can be crumbled in 
hand; poorly defined joints, most core 
breaks due to weakness of material. 


Neither of the two drill holes 


closest to the affected area: indi- 
cate that a layer of clay or clay 


gouge in the tunnel invert of at 


least 9 feet in thickness could be 
expected. Accordingly, the Board 
finds that Shea encountered a 
subsurface site condition which 
differed materially from the con- 
ditions indicated in the contract. 


The Board further finds that Shea - 


is entitled to an equitable adjust- 
ment for the 4 days delay from 


May 12 to 16, 1977. The amount of 


the equitable adjustment will be 
addressed ji ina later section of this 
decision. 


With respect: to the soft invert 


encountered in July 1977, Shea 


relies on drill log data from drill 


hole 102. On brief, Shea quoted 
the following descriptions as the 
pertinent part of the data: | 
12.5-56.8 Volcanic Rock: Andesite, large- 
ly fractured .and: brecciated and variably 
altered to decomposed. | 


of og ee eo 


29.9. 6.8 Highly fractured and slightly to 


_ strongly altered, reddish brown to gray; 


mostly hard, requiring hammer blow to 
break; minor weak material can be broken 
in hand. . 


Shea did not cite the concluding 


statement in the drill log data: 


“[rlecovered about 380% of interval | 
as hard 2” to.8” cores, 25% as ‘2” — 
to 2” fragments, and 15% not re- 
covered. 

Shea’s project manager testified 
that on July 8, 1977, the tunnel- 


_ing machine passed under the Os- __. 
borne Wash, the area of the _ 
tunnel having the lowest cover, 
‘ with about 10 to 14 feet of rock - 
overhead and deposits of sand 
- about 15 to 20 feet thick. This was 
an area of concern to Shea be- 


cause of the low cover. The proj- 
ect manager made a note in his 


diary that the ground changed to 
highly fractured andesite and it 
was hard holding grade (Tr. 6 


64). : 

On July 9, 1977, the project 
manager made a note in his diary 
that the ground was highly frac- 
tured and was the softest material . 


- encountered to date (Tr. 165). On 


July 14, 1977, he recorded in his 


diary that the top half of the 
tunnel was blocky andesite and 


the lower half highly fractured 


andesite (Tr. 168-69). 


Shea offered testimony of a con- 
sulting geologist that the con- 
struction and foundation materi- 
als test data (Appeal File Exh. 29), 


_ showed test results from 16.5 and | 
_. 81.9 feet in test hole 102 that indi- | 


cated that the tunneling machine — 
could be supported by ground 


having the unconfined compres- 
- give strength of those samples (Tr. 


602-03). His testimony was that 

the tunnel invert was at a depth 
of 48 feet. The geologist’s testimo- 
ny did not address the problem 


posed by the fact that 45 percent —— | 


of the material from drill hole me 
was not recovered. | | 
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The chief geologist of the 


Bureau of Reclamation testified 


- that with respect to drill hole 101, 
which was near the location of 
the July soft invert claim, the 
bottom core run covering the 
tunnel invert had 50 percent of 
the material which could not be 


recovered, indicating that it was. 

~ weak material which. would not 
lend itself to, coring.. He deduced 
that, on the basis of the core loss . 
at the bottom of the hole, it was — 


very weak rock and possibly ex- 
tremely: weak rock (Tr. 804-05). 
This testimony was unrefuted. 
Accordingly, the Board ‘finds 
that the conditions encountered 
by Shea in July 1977 did not 
differ materially from those indi- 


cated in the drill hole data for the . 


nearest two drill holes, 101 and 
102. Shea offered no evidence to 
show that the soft invert in July 
was of an unknown or unusual 


nature which differed materially _ 


from conditions ordinarily  en- 
countered in work of the type pro- 
vided for in the contract. There- 
fore, the Board finds that neither 
a category one nor a category two 
differing site condition was en- 


countered in the tunnel in oy. 


1977. 


8.. Equitable for 
Blocky Rock 

Shea presented evidence direct- 
ed toward showing the costs 
which it asserted were increased 
by the blocky rock differing site 
- condition (App. Exh. R). The cost 


Adjustment | 


summary was prepared by Shea’s 


chief engineer, who calculated the 
- additional costs by comparing the 
average cost per linear foot of 
_ tunnel excavated during the claim 
period, Aug. 1, 1976, to Mar. 381, 
1977, with the average cost per 
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linear foot incurred during a 
period of time after adverse condi- . 
tions were no longer a problem, 
Aug. 1, 1977, to Oct. 31, 1977 (Tr. 
320- 26). 

An examination of appellant S 
exhibit R and the testimony of the 
chief engineer discloses that the 
total costs incurred by Shea 


during the claim. period were Ccom- 


puted and then adjusted. down- 
ward by the costs involved in the 
manufacture of the precast con- 


crete segments which were not af- 
fected by the differing site condi- © 


tion claim. The adjusted total cost 


during the claim period was allo- 
cated to the number of linear feet 


excavated during the claim period — 
and compared. to the cost per | 
linear foot during the reference 
period. Although the chief engi- 


neer testified that 1, 325 feet were 


excavated during the claim period 
(Tr. 327), the total shown in appel-. 
lant’s exhibit P is 1,371 linear feet. 
of excavations during the claim 


period of Aug. 1, 1976, to Mar. 31, 
(1977.. The chief engineer then 


multiplied the cost per linear foot 
during the reference period by 


1,825 to get the alleged cost of 


performing the excavation if no 
differing site condition had been 


encountered. The difference be- 
tween the cost of performing 1,325 
feet of excavation during the refs 


erence period and the. adjusted 
total cost of performing the exca- 


vation during the claim period 
equals - 


the amount of costs 
claimed. | 

Aside from the distortion of the 
claim by using 1,325 rather than. 
1,371 for the number of linear feet 
excavated - during the claim 


period, Shea’s method of computa- 


tion of the equitable adjustment is 
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flawed in many respects in both 


conception and computation. 
Shea’s chief engineer testified 
that a total of 4,240 linear feet 
- were excavated during the refer- 
ence period, for an average of 
1,418 linear feet per month (Tr. 


| 326-27), In order for the Board to 
dollar of labor costs during the 


- accept the basic premise in Shea's 


_ calculation, it would be necessary — 
for the Board to find that, but for 


the differing site condition, Shea 
would have been able to increase 


_. its excavation progress from 155. 
feet in June 1976 and 180 feet in 


July 1976 to an average of 1,413 


linear feet per month for the 8- 


month period beginning on Aug. 


1, 1976. The only evidence on this © 
point. was testimony of Shea’s — 


project engineer that the learning 
- curve had flattened out by Aug. 1, 
1976 (Tr. 279-80). Such evidence is 


insufficient to support a finding 


that without the differing site 
condition, Shea could have 
achieved almost a tenfold increase 
in the progress of the excavation 
for the period in question. 
It would appear that a fairer 
method of establishing a reference 
period would be to include the 2 
“months prior to encountering the 
~ claim period along with the refer- 
~ ence period chosen by Shea’s chief 
engineer since the 2 months prior 
.to the claim period are much 
- closer in both time and distance 
to the start of the claim reach. 
Such calculation cannot be made 
on the basis of the present record 
which contains no cost figures for 
June and July 1976. | 


A. further difficulty with Shea’ S. 
formula is that despite testimony . 


by its project engineer that: his 


cost experience on this job was 


_ that $1 for supplies was expended — 


for every dollar of labor cost (Tr. . 


(1033-34), the computation of the 


claim by the chief engineer trans- 
ferred only 30 cents of supply 
costs from the subaccounts to the 
main cost accumulation for every 


claim~ period (Gov. Exh. 7 at 4). 


The. understatement of the supply 
costs in the reference period re- 


sulted in a wider disparity be- 
tween the reference period and 
the claim period and increased 
the amount of the claim by the 
amount of the understatement of 
costs (Tr. 864- 66). oe 


Another flaw in Shea’s preesutae 
tion appears on pages 10 and 11 of 
its exhibit R where column 1 lists. 


the value of 50 items of equip- 
ment.under the heading ‘“Pur- 


chase Price or Fair Market 
Value.” Shea’s chief engineer tes- . 


tified (Tr. 485) that 42 of the 
- amounts represented his estimate 


of fair market value. The Govern- 


ment auditor testified that the de- — 


scription of much of the equip- 


ment was in such general: terms 


that no verification of fair market 
value could be made by reference 
to standard guides (Tr. 880-81). . 

On brief, the parties argued at 
length about applying Associated 
General: Contractors (AGC) rates 
or actual. rates derived from 


Shea’s accounts to the equipment 
values for the. purpose of deter- 
mining depreciation and equip- _ 


ment ownership costs during the 
claim | period. When the first 


figure ina computation is an esti- 
‘mate, the end result is still an.es- _ 
timate, regardless of which rates 


(168 
are alia The conclusory testi- 
mony of Shea’s chief engineer as 
to the fair market value of the 

equipment, unsupported by any 
other evidence of record, is not 
the type of hard evidence upon 
which an exact calculation of 
- costs may be based. 

Although the method used by 
Shea in presenting its claim is not 


a Classic total costs claim in that 


it does not attempt to compare 
the total contract costs with a bid 
estimate, Shea’s method suffers 


from many of the same problems. | 


It assumes without proving, that 
Shea’s costs were reasonable and 
that Shea was not responsible for 
any increases in cost. 

Where, as here, the contractor 


has not segregated costs: and its | 


method of presenting costs has 
proven to be unacceptable, the 
Board has determined the amount 
of the equitable adjustment by re- 
sorting to the jury _ verdict 
method. JB&C Co., IBCA 1020-2- 


74 and IBCA 1033-4~-74 Gept. 28, 


1977), 84 I.D. 495, 582, 77-2 BCA 
par. 12,782. at 62, 154- 5B; A& J 
Construction Co., Inc., IBCA 1142- 
2-77 (Dec. 28, 1978), 85 I.D. 468, 


480-92, 79-1 BCA par. 138,621 at 


66,788-94; and Fluor-Utah, Inc., 
IBCA 1068-4-75 (Jan. 15, 1981), 88 
I.D. 41, 222, 81-1 BCA par 14,876 
at 78, 535. 4 

At the hearing, Shea presented 
its claim for an equitable adjust- 
ment of $4,916,164 for blocky rock 
(App. Exh. R). The Government 
auditor who testified at the hear- 
ing had examined Shea’s books in 
conjunction with the earlier pres- 
entation of Shea’s claims to the 
contracting officer. The auditor 


questioned $1,343,238 of the costs 


in Shea’s 's claim (Tr. 858, 869-74) 
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which had the effect of reducing. 
the total claim, including profit, 
to $3,488,597. In addition to the 
claim for increased costs, appel- 
lant asked for an extension of 189 

working days. 

She introduced no evidence to 
explain how it. computed the 
delay for blocky rock to be 189 


days. Appellant’s exhibit R shows _ 
that its monetary claim was based . 


on 7 months delay during the 8- 
month claim. period. Shea’s chief — 
engineer testified that he used’ 
the figure 21 working days per 


month in calculating the soft 


invert claim (Tr. 392). The Board 
finds that Shea is entitled to an 
extension of ‘147. working days 


WxX21= 147). 


Taking into account the entire 


record it is not possible to deter- 


mine with mathematical precision 
the increase in costs resulting 
from the differing site condition; 
therefore, the Board finds, in the 
nature of a jury verdict, that Shea 
is entitled to an equitable adjust- 
ment of $3, 800,000 for the blocky 
rock — differing site conditions 
claim. | 


| Equitable Austen joo Soft | 
Invert. 


Shéa presente its een for an 
equitable adjustment for differing 
site conditions in the form of.soft 
inverts as if the two periods in 
May and July were one claim 
(App. Exh. 8S). They were not. 
Having found, above, that Shea 


was entitled to and equitable ad- 


justment for encountering soft 
invert in May but not in July, we 
face the problem of separating the 
cost for May from the total claim 
of $586,582 for soft inverts. 
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The Government analysis | of | 
Shea’ s soft invert claim is not per- 
suasive. The Government estab- 
lished a reference period from 
_ Aug. 1977 through July 1978 and 
identified an average cost of 
$310.32 per linear foot of excava- 
tion during the reference period. 
For the month of May 1977, the 
Government auditor identified re- 
corded costs, as. 
$288,286 for excavation of 1,050 
linear feet. This results in an 
average cost of 274. o6 per linear 
foot of excavation in May 1977. 
The Government concluded that 
since the May average cost per 
linear foot was less than the aver- 
age cost in the reference period, 
Shea therefore suffered no addi- 


tional costs and actually had re- . 


duced costs of $87,550 in May 
(Gov. Exh. 7; Brief at 62). 

The Government’s analysis ig- 
nores the fact that Shea averaged 
59.41 linear feet of excavation per 
day for the days when: it was not 


delayed by soft invert (1,010 feet 


divided by 17 days) but while it 
was in the area of soft invert, it 
excavation only 40 feet in 4 days. 
There can be no question but that 
it cost more per foot to excavate 
40 feet during: the claim period of 
4:days than the cost per foot to 
excavate 1,010 feet in 17 days out- 
side the @ain period. 


At. the hearing, the parties stip-- 
ulated that in the event. the Board - 
found liability for soft invert, the 
equitable adjustment should in- 


clude the cost of cast-in-place con- 


crete in the reach of the tunnel © 


- where’ precast lining segments 


could not be installed because. of 


the soft invert (Tr. 420). 


adjusted, of 


“Taking into account. the fact 


that Shea used the same unsub- 


stantiated estimates. of fair 
market value for equipment 
prices in computing its soft invert 
claim that it used in computing 
its major blocky rock claim, the | 


Board finds that Shea is entitled © 


to. an equitable adjustment of 
$160,000 and 4 days extension of 
the contract: period for the differ- 
ing site condition encountered in 
the form of soft invert in aed 
1977. | 


Equitable Adie for Shield 
| Modification 


When Shea was required to. 
modify the roof shield of the tun- 
neling machine into a full tail 
shield to support the fallout from — 
the top and sides of the tunnel, 
the increased thickness. of the 
outer skin and the additional 
bracing made it impossible to in- — 
stall the 7-inch thick segments of 
the precast tunnel support and 
lining. .Shea received permission 
to reduce the thickness of the pre- 
cast segments to 6 inches to 


permit handling and installation 


of the segments inside the modi- 
fied tail shield (Tr. 180); At the 
time. of the modification of the 
shield, production of the T-inch 
thick segments had been running 
ahead of tunneling excavation 
and enough segments to line 
about a mile of tunnel had al- 
ready been produced. The cost of 


the segments was roughly esti- 
mated by Shea’s project engineer 


to be at least $1,400,000 (Tr. 182). 


After the tunneling machine ad- | 


vanced beyond the area where im- 


| mediate ae of. blocky ROCK was: 
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| a problem; 
- stopped from Dec. 27, 


shield to give enough clearance to 
erect the 7-inch segments, __ 


The cost of the modification 
work to permit use of the 7-inch 
segments was $146,742, according 
to appellant’s exhibit T. As a 


result of the Government audi- 


tor’s examination of Shea’s ac- 
counts, the Government ques- 
tioned $8,057 of the $24,038 
amount for equipment charge and 
$7,800 of the $16,709 total for ad- 
ditional ‘overhead (Gov. Exh. 7). 
These reductions had the effect of 
reducing the total amount of the 
claim to $129, 290. 


It was reasonable for Shea to 


expend a sum approximately 1/ . 


10th the cost of the 7-inch seg- 
ments in order to avoid wasting 
the segments which had already 
been manufactured. Since the 
original modification of the shield 
was a direct consequence of the 
different site condition for blocky 
rock, the inability to use the 7- 
inch segments inside the modified 
shield would have been for consid- 
eration in determining the 
amount of the equitable adjust- 
ment for blocky rock if the 7-inch 
segments could not have been 
used. The board finds that Shea is 
entitled to an equitable adjust- 


ment of $138,000 for modifying — 


the shield to permit use of the 7- 
inch segments. This amount rep- 
resents a substantial saving from 
the cost of the 7-inch. cenele if 
they could not have been used. 
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the iechine was - 
OT Ty - a 
through Jan. 3, 1978, to allow for? | 

further modification of the tail 


outside the segments was 


—9ID. 


Claim fie Additional Grout ana 
Pea Gravel | 

At the end of the hearing, atter 
appellant had rested its case, the 
record. was left open for the pur- 
pose of admitting the testimony of 


the consulting geologist hired by 


the Government to evaluate ap- 


pellant’ s claims. When ‘the hear- 


ing was reconvened to admit the 
geologist’s testimony, appellant. 


requested and was granted per- 


mission to reopen its case to 


supply evidence which it. charac- 


terized as omitted by oversight in 
its previous presentation. The 
omission was that when the thick- 
ness of the. precast. concrete seg- 
ments was reduced from 7. to 6 
inches as a result of modification 
of the shield, the volume of space 
In- 
creased by the reduction of the © 
thickness of the segments. Addi- | 
tional quantities of pea gravel and 
grout were required to fill the 
space. Further, appellant repre- 
sented that it failed to take into . 
account in its claim that addition- 
al amounts of pea gravel and 
grout might be required to fill the 
large areas of overbreak encoun- 


‘tered in the claim reach of the 


tunnel (Tr. 1010-15), 
Shea’s claim was set forth in 


appellant’s exhibit DD and by tes- 


timony from its project engineer 
(Tr. 1018-50). He began with the 
total amount of cement ordered 
for grout at the time of his testi- 
mony and. estimated the amount 


necessary to complete grouting of 


the space behind the. precast seg- 


-ments for the remainder of the _ 
_ tunnel. In addition, he estimated — 


the amount of cement necessary 


__ to go back and fill in the areas of 
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overbreak in the claim arene The 


' project engineer. then computed 
the theoretical amount of cement 
required to grout the whole 
tunnel using 7 inch segments and 
subtracted that amount from the 
total estimated amount of cement 
for grout for the entire tunnel. 


The remainder was represented as. 


excess cement for grout. The 


.00536.. Costs were then figured 
for the theoretical overruns of 
cement and pea gravel. To this, 


the project engineer added theo-_ 


retical amounts for the cost of 
labor and equipment maintenance 


- to place the estimated overrun of 


grout. Overhead was computed at 
15.4 percent and profit at 10 per- 


' cent for a total claim of 
— $1,811,618. 
Shea’s presentation of this 


claim which was “omitted by 
oversight” leaves much to be de- 
sired. No attempt was made to 


show how many 6 inch segments 


of precast concrete were placed 
and how many segments of 7 inch 
concrete were placed. There was 


no evidence. to show whether . 


actual experience with placement 


of grout behind the different sizes . 


of segments bears any relation- 


ship to the theoretical computa- 


tions. 


With respect to the possibility | 
- of going back to place additional - 


grout in the areas of overbreak, 


the project engineer did not know > 


at the time of his testimony how 
much,] if any, ‘additional grout he 
would be required to place in 


those areas. The claim was pre- 
sented prematurely at the hearing 
for this aspect. 

As to the entire gresenaded of 
this element of its claim, the 
Board notes that’ Shea’s posthear- 
ing briefs offer no argument in 
support of its belated presentation 
of the claim for placement of an 


1 overrun of cement and pea gravel. 
amount of pea gravel required for — 


this amount of cement was com- 
puted by multiplying the number — 
of pounds of cement by a factor of . 


The Board. finds that Shea 
failed to present the best evidence 
of an overrun, actual experience 
of placement of grout behind the 


6 inch segments as compared to 


placement behind 7 inch seg- 


ue 


ments. The claim for placement of 


excess amounts of cement and pea 


gravel is denied for failure of. 


proof. 


Summary — 


1. The Board finds that Shea. 


- encountered differing site condi- 


tions when it encountered sound, 


hard 
spaced and open joints into large 


blocks which were not mechani- 


cally interlocked: and which had 
no standup time. By reason there- 
of, Shea is entitled to an equitable 
adjustment in the amount of 


$3,800,000 and a contract time ex- 


tension of 147 days. 


rock divided by widely : 


2. The Board finds that Shea 


encountered a differing site condi- 
tion during May of 1977 when it 
encountered soft invert in the 
form of a layer of clay which 
would not support the tunneling 
machine. By reason thereof, Shea 
is entitled to an equitable adjust- 
ment in the amount of $160,000 
and a contract time extension of 4 
days. 


‘ 
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3. Asa anne eat of the dif- 


fering site condition for blocky 


rock, Shea is entitled to an equita- 


ble adjustment of $138,000 for fur- 
ther modification of the tail shield 


to permit use of 7 inch concrete 


segments which had been manu- 
factured prior to the original 
modification of the shield to sup- 
port the blocky rock. 

4. The aggregate equitable ad- 
_justment to which Shea is found 
to be entitled is in the amount of 
$4,098,000 and a contact time ex- 
tension of 151 days. 
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5. interest shall be pageble on 
the aggregate equitable adjust- 
ments in accordance with clause 
6A of the contract, “Payment of — 


Interest on Contractor’s Claims.” 


6. The. appeal is otherwise 
denied. 
-G. Herpert Packwoop | 
Administrative Judge — 
WE CONCUR: 


Wituam F. McGraw - 
Chief Administrative Judge 


- Russevu C. Lynce 


Administrative Judge | 
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Sodium Leases 
Leases 


Sodium leases, which have a delemninnie’ 


20-year primary term, are not automatical- 
ly extended or renewed. The Secretary 


may renew the lease upon the lessee’s. 


timely application for renewal. 


The lessee’ s preference right at the time of 
renewal under -sec. 24 of the Mineral 
Lands Leasing Act is only to be preferred 
above other applicants and is not an enti- 


 tlement, as against the United States, to a 


renewal lease. 
In. adjudicating an application for renewal 


of a sodium lease, the Secretary retains his 


discretion respecting whether or not to 


lease. That discretion is limited in that if 


the decision is made to lease, a preference 
is extended to the existing lessee who has 
made timely application. 


Existing sodium leases which are beyond 
their primary term but for which the 
‘lessee has made timely application for re- 
newal are continued in force by the provi- 
sions of sec. 9 of the Administrative Proce- 
dure Act so long as it takes the Depart- 
ment to. adjudicate the application. 


OPINI ON BY OFFI CE OF THE 
SOLICITOR 


To: Director, BUREAU OF ven 
~ MANAGEMENT, ACTING DIREC- 
_ TOR, MINERALS MANAGEMENT 
_ SERVICE» | 
FROM: SOLICITOR — | 7 
‘SUBJECT: Sopium Lease RENEW- 
ALS 


You have informally asked us a 
number of questions relating: to 
_. expiration and renewal of sodium 


"Not in chronological order. 


and Permits: 


leases! pursuant. to section 24 of 


the Mineral Lands Leasing Act of 
Those questions include: _ 


1) Does section 24 of the MLLA 
provide for indeterminate leases 
with stated periods of readjust- 
ment or for leases of determinate 
periods subject to rights of 7 renew- 
al? . 


2) What is the status of a os 
that was issued over 20 years ago, 
which has never been in produc- 
tion and for which no renewal 
action has been taken? | 


3) Is the Bureau restricted in im- 
posing new terms and conditions . 
on renewal leases to the 20-year 
or 10-year aeons anpiyersty. 
dates? | 


4) At the time of ieaaé oe ; 
may the Secretary revise some 
lease terms and conditions and re- 
serve the right to revise other 
terms at a future date? , 


5) Does the Secretary have the au- 

thority to provide different royal- 
ty rates for different ‘‘families” of | 
sodium leases (.e., leases of the 
same sodium compound) either at. 

the time of lease issuance or at _ 
the time of lease renewal? 


6) May the Secretary impose esca- 
lating rentals, minimum royalties 


or due diligence stipulations as a 
means of encouraging production 
and development of the leased 
sodium resources? 


Summary 
We are of the opinion. that: 


+ As used. herein, odin refers to all “sodium: omit 
pounds and other related products” that are included in 
the grant of a leasehold pursuant to 30 U.S.C. $262. 
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1) Sodium ieases are for a 20-year 


determinate period. Such leases 

are not automatically extended — 

and may be renewed only -upon . 

_ the lessee’s timely appEeoy Lee 
~ such renewal. | | 


2) Leases which have run their 20- 
year term are properly considered 
expired. In the absence of an ap- 


plication for renewal by the previ-. 


ous lessee, such lands may be 


properly offered to the public for 


leasing. 


3) The Secretary is not restricted 
to establishing the terms and con- 
ditions upon which he will renew 
the lease on or before the anniver- 


‘sary date of a lease. (Decision in 


Rosebud Coal Sales Co. v. Andrus, 
distinguished.) 


4) The Secretary may reserve the 
power to set some terms and con- 
ditions of lease renewal _subse- 
quent to the renewal of a lease. 


5) The Secretary may, by. regula-. 


tion or by case-by-case adjudica- 
tion, provide different royalty 
rates for different “families” of 
sodium leases. 


6) The Secretary has the author: 
ty to encourage production and 
development: of federally leased 
sodium resources both through 
minimum. development and pro- 


duction. requirements and mini-. 


mum royalties imposed on each 
lease. 


Discussion 
An understanding of the Secre- 


tary’s leasing authority under sec- 


tion 24 of the MLLA, 30 U.S.C. 
§ 262, is gained by examining not 
only section 24, but also the legis- 
lative history and administrative 


interpretation of the oil and gas 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 
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leasing language in the MLLA as 
originally enacted and the 1927 © 
Potassium Act, 44 Stat.. 1057, as _ 
well as the 1928 amendments to 


section 24. Both the oil and gas 


and potassium leasing sections 
provided for determinate 20-year 
leases with a preference right to 
10-year successive term renewal 


of the leases. 


‘I. Legislative History | 
Congress first employed the 


device of a. 20-year lease with 
. preference right of renewal in sec- 


tion 17 of the MLLA, 41 Stat. 
443.2 In 1927, Congress. employed 
the same lease term and right of 
renewal language in its revision 
of the 1917 Potassium Act. Act of 
February 7, 1927, §3, 44 Stat. 
1057.3 In 1928, Congress, at the 
suggestion of the Department, 


patterned its amendments to the 


sodium provisions of section 24 of 
the MLLA after the provisions of 
the Potassium Act of 1927.4 H.R. 
Rep. No. 1003, 70th Cong., 1st- 
Sess. 1 (1928). 

Congress, with respect to coal, 
phosphate, oil shale and sodium 
in the 1920 MLLA provided for 
leases of indeterminate periods 


2 Section 17, as enacted, provided: ‘Leases [for oil and 
gas] shall be for a period of twenty years, with the pref- 
erential right in the lessee to renew the same for succes- 
sive periods of ten years upon such reasonable terms and 
conditions as may be prescribed by the Secretary of the 
Interior, unless otherwise provided by law at the time of 
the expiration of such periods.”’ 

Jn 1948, Congress returned to indeterminate term 
leases subject to 20-year readjustments for potassium. 
Act of June 3, 1948, section 9, 62 Stat. 292, 30 U.S.C. 
§ 282 (1976). 

‘The potassium provisions are ‘fot technically part of 
the MLLA. The 1917 Potassium Act, 40 Stat. 297, preced- 
ed the MLLA. The 1917 Act was amended hy the Potas- 
sium Act of 1927, 44 Stat. 1057. The 1927 Potassium Act 
was neither an amendment nor an addition to the 
MLLA. The 1927 Act, however, did make sections 1 and 
26 to 38 inclusive of the MLLA applicable to permits and 
leases issued under the 1927 Act. Act of February 7, 
1927, section 5, 44 Stat. 1058. It has thus been treated ju- 


 dicially as part of the MLLA. E.g., Transwestern Pipetine 


Co. v. Kerr-McGee Corp, 492 F. 2a 878, 884 (10th Cir. 
ie 
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upon the condition ‘iat they be 
subject to readjustment at the end 
of each 20-year period succeeding 


lease issuance. (Act of February - 


25, 1920, sections 7, 11, 21 and 24 
respectively, Al Stat. 438 passim), 
Likewise, Congress in. the 1917 Po- 


tassium Act provided for indeter- 


minate leases subject to readjust- 
ment periods of 20 years. Act of 
October 2, 1917, section 2, 40 Stat. 
297. 


The legislative History: of. the 


1920. Act frequently equates lease 
renewal with lease readjustment. 


Eg, 56 Cong. Rec. 7045, 7046 


(May 24, 1918) (Remarks of Rep. 


Robbin). Congress, however, did 
employ different language in sec- - 


tion 17 (oil and gas leases) than it 
did in other sections. Further evi- 
dence of. the fact that Congress 
recognized a difference between 
renewal and readjustment is seen 
in the subsequent legislative his- 


tory, sketched above, of the lease _ 


- term language of both the original 
sodium and potassium provisions.® 
In examining the question of coal 
lease readjustments, we concluded 
that: - 


The lecislative history of the 1920 Act sug- 
gests that Congress chose’ indeterminate 
coal and phosphate leases and twenty-year 


oil and gas leases primarily to satisfy what — 


Congress perceived to be a greater need 
for reliability of investment in coal mines 
and phosphate plants. See 51 Cong. Rec. 


14945 (Sept. 10, 1914) (Remarks of Rep. 
Thomson of IIl.); Letter dated September 


12, 1914 from George H. Ashley, Acting Di- 


rector of the U.S. Geological Survey to. 


Rep. Scott Ferris, Chairman of the House 


Committee on Public Lands. Both readjus- : 


’The mere fact that Coie enacts an amen .* 


indicates it intended to change legal rights. Argosy Lid. 


v. Hennigan, 404 F.2d 14, 20 (Sth Cir. 1968); Magnolia Pe- 


troleum Co. v. Carter. Oil Co., 218 F.2d - 1,. 8 sore Cir. 
= . 


table akese in the 1920. ee allow the 
lessee to continue operations until the 
mineral is extracted. The critical differ- 
ence in the reliability of investment pro-- 
vided by an indeterminate and a determi- 
nate lease is in the termination proce- 
dures, With an indeterminate lease, if a 


lessee fails to comply with a condition the _ 


lessor must go to court in order to end the 
lease. Section 31(a) of the Act, 30 U.S.C. 
§ 188(a) (1976). 
comply with the terms and conditions of a 


_ twenty-year lease, the lessor can end the 


lease simply by notifying the lessee [of 
non-renewal] at the end of the lease term. _ 
This difference provides the added security | 
that Congress sought for coal and phos- — 


_ phate leases by assuring lessees their 


leases can be terminated - only by Judicial 
order. 


Solicitor’s Opinion M-36939, gg | 
ID. 1003 (September 17, 1981), 
“Whether leases issued prior to 
August 4, 1976, subject to read- 
justment after that date must be 
readjusted to conform to the Fed- 


eral Coal Leasing Amendments 


Act of 1976.” 7 
‘Unfortunately, Cours did not — 


focus on the mechanics of lease re- 


newal in its consideration of the 
1920 Act, the 1927 Potassium Act 


‘or the 1928 sodium amendments. 


In 1948, when.Congress changed - 
potassium back to an indetermi-— 
nate lease term, it did note the 
Department’s description of how 


‘the change would affect the exit- | 
ing lease renewal process. 


Section 9 of S. 1006, as amended, would 
in effect authorize the issuance of potas- 
sium leases for a 20-year period and so 
long thereafter as the lessee complies with 
the terms and conditions of the lease, [4 
subject to any reasonable adjustments of. 
those terms and conditions as may be pre- 


: scribed by. the e Seoretaly of the Interior at 


* This is, in 1 essence, and Gintoaninate lease term. Cf. 


_ Act of August 4, 1976, section 6, 30 U.S.C. § 207(a) 1976), ‘ 


(Footnote added.) 


But if a lessee fails to. ‘ 
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the end of each succeeding 20-year period. 
The benefits of the new section 9 would also 
be extended, upon application of the 
lessee, to outstanding potassium leases. 
~ The presently effective section 3 of the act 
_ of February 7, 1927 (30 U.S.C. 283), author- 
izes. the issurance of such leases for a fixed 
term of 20 years, with a preferential right 
in the lessee to renew for successive [0-year 
periods upon such reasonable terms as the 
Secretary may fix. The change proposed by 
‘section 9 of S. 1006 is very desirable since 
it will result in the elimination of a great 
deal of unnecessary paper work in the De- 
partment, entatled by issurance of renewal 
. leases at the end of the first 20-year period 
and at the end of each subsequent 10-year 
period. Under newly proposed section 9, a 
simple decision, authorizing readjustment 
at the end. of each 20-year period, will 
avoid the now necessary time-consuming 
actions required in the adjudication of re- 
newal lease pi hei aa or in the se ola 
of renewal leases. 


H.R. Rep. No. 1541, 80th aust 2d 
Sess. 8 (1948) (italic supplied.) 


We are of the opinion that the 
legislative history demonstrates 


that Congress knew of, and in- 


tended that there be, a difference 
between indeterminate leases sub- 


ject to readjustment and 20-year 


leases with a preference right of 
renewal. |  % 

II. Specific acide: | 

A. Sodium Leases Are For a ‘De- 
terminate 20-Year Term And Are 
Subject fo Renewal by the Existing 


Lessee in the Discretion of the See- 


retary. 


As noted above, sodium leases. 


are for a definite 20-year term. 
While there is a paucity of De- 


partmental decisions construing 
the statutory sodium language, 


there is a considerable body of de- 
cisions dealing with the identical 
language found in the 20-year oil 
and gas lease provisions of the 
original section 17 of the MLLA. 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR ~ 
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‘In considering the question of | 
whether an application for renew- 
al of a 20-year oil and gas lease 


issued pursuant to the original 


section 17 of the MLLA could be 
entertained after the expiration of 
the lease, the Board of Land Ap- 
peals noted that the BLM State 


Office had issued a decision hold- 


ing the oil and gas lease to have © 
expired by its own terms at the 
end of its 20-year term. The Board 


states that “[t]he BLM decision 


was proper at the time it was ren- 
dered. as. appellant had not ap- 
plied for renewal.” Homestake Oil 
and Gas Co., 40 IBLA 262, 263 
(1979) (italics added). See also 
Peacock Oil Co., Inc:, 29 IBLA 74 - 


— (1977) - (holding delay in filing 


lease renewal application not ex- 
cused and 20-year oil and gas 
lease expired), reud, Peacock Oil 
Co., Inc., 830 IBLA 108 (1977) (hold- 
ing delay excusable on reconsider- 
ation); Oscar L. Butcher, 61 I.D. 


120 (1958). (For cases dealing with | 
waiver of delay in filing a renewal 


lease application, see oe II.B.2. 
infra.) | 

There is no provision in the 
sodium language (nor was there 
in the original 20-year oil and gas 
language) for extension of the 
lease by production as there cur- 
rently is for oil and gas leases. 
Compare section 24 of MLLA, 30 
U.S.C. §262, with section 17(e) of 
MLLA, 30 U.S.C. § 226(e) (1976). 
In the case of 20-year oil and gas 
leases, the lack of such language 
has been held to mean that the 
lease cannot be held after the pri- 
mary 20-year term by production. 
alone.’ , Melvin N. _ Armstrong, 


7 With respect to sivede oil and g gas leases, ces 
has provided other means of extending oil and gas leases 
Continued 
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-_ A-26474 (Aug. 22, 1952), reo: on 


other grounds, A-26474 (Supp.) 
(Nov. 14, 1952). (See infra Part 
IJ.B.1. for discussion of effect of 


timely filing of application for re-- 


~ newal of lease.) _ 
Having concluded that 20-year 


sodium leases are for a determi- 
nate period (2.e. “ they expire of 


their own force in the absence of 
renewal), the question remains 


whether the “preferential right in| 
’ “reserves to. 
the Secretary. the right to decline. 


the lessee to renew’ 


to issue a renewal lease. In an- 
* swering ‘this question, we turn 
again to the Department’s experi- 
ence in administering like provi- 
sions in the oil and gas. leasing 
program. — 

In the Act of suly. 29, 1942, 56 
Stat. 726, Congress provided that 
holders. of five-year term noncom- 


petitive oil and gas leases would, 


upon expiration of the lease, be 
“entitled to a preference right 


- over others to a new lease for the 


_ same land” under rules and regu- 

lations in force when application 
for the new lease was made, and 
provided that the application was 
filed within 90 days prior to expi- 
ration. In several cases, the De- 


partment held that this granted - 


only a legal right to be preferred 
against third parties when the 
United.States decided to dispose 
of the land. Harry © J. Lane, 


generally. Such eriension provisions have been held: to 
' be triggered by the “unless otherwise provided by law” 
language of the original section 17 of the MLLA. See gen- 
erally Omaha National Bank, 11 IBLA 174 (1978). Since 
- there are no other new or amended provisions of law re- 
lating to extension of sodium leases, the discussion in 
_ Omaha National Bank on that particular point is not 


germane to the question of ‘extension. of sodium leases. - 


See also Solicitor’s Opinion M-36989, supra at 3 88 LD. at 


1005, n:4, discussing the “unless otherwise provided by - 


law” provision in coal leasing. 


_ 445-259 0 - 83 - 12. 


established); 


Wyoming Oil Co., 


‘A-24028 (April 30, 1945), and Har- 
old W. C. Prommel, A-24219 (March 


14, 1946) (applications rejected for 
reason that the land was current- 
ly. withdrawn); Helen F. Carlile, 
A-24201 (April 4, 1947) (applica- 
tion rejected for reason that the 
land was within one mile of Naval > 


Petroleum Reserve No. 1); see also 


Timothy A. -Pedley, A-24223 
(March 14, 1946); Lucy H. Camp- 


bell, A-243138 (June 18, 1946) (ap- 


plication rejected: for reason that 
the land was currently in a wild- 
life refuge and upon determina- | 
tion that prospecting or drilling 
for oil and gas would defeat the ~ 
purpose for which the refuge was 
A. -E. | Blackner, - 
A-24440 (February 14, 1947) (“In no 


case does it appear that an appli- 


cation for a preference right lease — 


_ has been treated as other than an 


application fora new lease.’’) | 

In adjudicating a lease renewal, 
the lessee can be required to 
make the same showings as re- 


quired of an initial lessee. A. E. 


Blackner, supra (citizenship, acre- 

age control, corporate 
showings and first year’s rental 
required; Newton Oil Co. 
A-30453 (Nov. 30, 1965) (Showing of — 
current qualifications to hold — 
lease and furnishing of $5,000 
bond held prerequisites to approv- 
al of an application for a 10-year 
oil and gas lease renewal). Fur- 
ther, the lease may not be re- 
newed where there is a conflict — 
with existing regulations. Sinclair — 
A-24269. Janu- 
ary 6, 1947) (existing 20-year oil © 
and gas lease subject to 10 per- — 
cent: overriding royalty could not | 


~ be renewed until overriding royal- 


status — 
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ties reduced to 5 percent in con- 
_ formity with 48 C.F.R. §192.81la 

(Cumm. Supp. 1942) and such 


leases have. no “absolute assur- 
ance” of renewal), Cf. 43 C.F.R. 


§ 3107.8-8(b) (1980) (unacceptable | 


renewal applications for 20-year 
oil and gas leases will be denied). 
- The “preferential right to 
renew” of the sodium provisions 
and the “preference right” to a 


July 29, 1942, are clearly different 
from ‘the so-called 
right” to a lease gained by a pro- 
specting permittee under other 
leasing provisions of the MLLA, 
including: the oil and gas provi- 
sions extant from 1920 to the 
1930’s. 30 U.S.C. §§ 221-228. In de- 
scribing the rights of a prospect- 
ing permittee who complies with 
the requirements of the statute, 
Congress does not use the phrase 
“preference right.” 
speaks not in terms of ‘“prefer- 


ence” but rather in terms of enti- 


tlement. See 30. U.S.C. . § 262 


(sodium prospecting permittee 


“shall be entitled to a lease’’); 30 
U.S.C. § 27. 1 (sulphur prospecting 
permittee “shall be entitled” to 


lease); 80 U.S.C. § 282 (potassium | 


prospecting permittee “shall be 
entitled” to lease); 30 U.S.C. 
§211(b) 
permittee ‘shall be entitled” to 
lease); 30 U.S.C. § 201) (1970) 
(coal. prospecting permittee “shall 


be entitled” to lease). Such enti-. 


tlement language has been held to 
make the issuance of a lease non- 
discretionary upon satisfaction of 
the statutory criteria by the pro- 
 specting permittee. NRDC v. Berk- 
lund, 458 F. Supp. 925 .D.D.C. 


1978), aff'd, 609 F. 2d 5538 (D.C. 
Cir. 1979). While these leases have | 
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“preference | 


- Congress | 


(phosphate prospecting 


a 
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been popularly denominated 
“preference right leases,” they are - 
more properly known as noncom- 
petitive “entitlement” leases.* — 
The difference between the re- 
newal language and the entitle- 
ment language regarding success- 
ful prospecting permittees under 
the MLLA, and the similarity of 
the sodium language to the lan- 


aa TIg guage in the Act of July 29, 1942,° 
~ new oil and gas lease in the Act of =‘, . 


persuades us that the grant of an 


initial ledse gives the renewal 
lease applicant the legal right to 
be preferred against other parties 
should the 


Secretary, in the 
proper exercise of his discretion, . 
decide to continue leasing. Based — 
on the Departmental precedent 
dealing with both section 17 of the 

MLLA and the Act of July 29, © 
1942, that discretion may be exer- 


‘cised in the same manner as in an 


initial discretionary leasing deci- 
sion. , 
B. Applications For Renewal 
The regulations dealing with re- 
newal of sodium, sulphur or hard- 
rock leases provide that applica- 
tions for renewal “must be filed in 
the appropriate land office within 
90 days prior to the expiration of 
the lease term.” 43 C.F.R. 
§ 3522. Ie “1 (4980) (italics added). 


«8 OF Section 24 of the MLLA as ‘Sanneliy: enacted, 41 


Stat. 447, which provided for an “entitlement” lease for 
one-half of the sodium prospecting permit area and a 
“preference right” lease to the remaining one-half. In | 
order to make any sense, the entitlement lease must be 
construed as a legal right to the lands as against the 


“United States and the preference right lease construed 


as a legal right to be preferred against other parties if 
the United States decides to lease. See The Yosemite 
Valley Case, 82 U.S. (15 Wall.) 77, 93-94 (1812), see also - 


. section 14 of the MLLA, 30 U.S.C.-§ 223; Wilbur v. United 


States ex rel. Barton, 46 F.2d 217, 221 oC. Cir. 1930), 
aff'd, 283 U.S. 414 (1981). . 

©The Act of July 29, 1942, uses the words “over 
others” in describing the preference right toa new lease. 
Given the difference recognized by Congress between 
“entitlement” and “preference,” we are of the opinion 
that: the words “over others” are for emphasis rather 
than awe of limitation. 
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Two. eyeetions which arise are: 
(1) what effect does timely filing 
have on an existing lease; and (2) 
what effect does an untimely ap- 
_ plication. have? Another way of 
asking this. second question is: 
may an application be filed one 
week prior to lease expiration or 
may it be filed even oo lease ex- 
piration? | 

1. Effect of Filing 
- Section 9 of the Adainicerative 
Procedure Act (APA), 5 U.S.C. 
§ 558, provides in part: 

(a) This section applies, according to the 
provisions thereof, to the exercise of a 
- power or authority. 


x i * * . F.. 


(c) * *.* When the licensee has: made 
timely and sufficient application for a re- 
newal or a new license in accordance with 
agency rules, a license with reference to 
an activity of a continuing nature does not 
expire until the application has been final- 
ly determined by the agency. 

Applying this directive to a 
sodium renewal lease application, 
it is our opinion that timely and 
sufficient application for renewal 
of such a lease will preserve the 
existing lease until such time as 
the Secretary decides to issue the 
applicant a renewal lease or deny 
the application. This section has 
been applied to applications for 
coal. prospecting permit exten- 


sions under 380 U.S.C. § 201(b) © 


(1970), repealed subject. to valid 
existing rights by section 4 of the 
Federal Coal Leasing Amend- 
ments Act of 1976, 90 Stat. 1085. 
Rosebud. Coal Sales Co. v. Andrus, 
‘Civ. No. C78-261K (D. Wyo., Octo- 


ber 17, 1979). It should be noted 


that the extension effected by sec- 


tion 9 of the APA is not a set 


- period but lasts only so. long as it 


takes to adjudicate the renewal 
application. Those sodium leases 


for which application for renewal | 
have been filed timely and which 


are currently pending are covered 
by section 9, 5 U.S.C. § 558(c). Sec- 
tion 9 of the APA allows the Sec- 


retary to establish rules defining —_ 


what constitutes a timely filing. 

2. Effect of Non-timely Filing | 
‘The regulatory provisions for 

20-year oil and gas leases provide 


that an application to renew 


“should be filed * * * at least 90 
days,.out [but] not more than six 
months, prior to the expiration of 
its term ***” 48 CER. 
§ 3107.8-2 (1980) (italics added). 
This language has been held to be 
permissive rather than manda- 
tory and may be waived upon a 
clear and persuasive showing that 
the delay in filing was not unrea- 
sonable.° Melvin N. Armstrong, 
A-26474, supra; Oscar L. Butcher, 
supra; Peacock Oil Co. Inc., supra; 
Homestake Oil. and Gas. Co., 
supra; but see concurrence of Ad- 
ministrative Judge Burski, in 
Homesiake, 40 IBLA at 264. 
Though not expressly stated, 
these cases appear to turn on the 
Secretary's power to do equity — 
where there are no third party 
rights intervening and where the 
10The Department has been’ exceedingly lenient in ac- 
cepting lessees’ “clear and persuasive” showings. Such 


_ showings include: compliance with operating regulations, 


presence of plugged and.:abandoned wells, efforts to 


_resume operations and maintenance of oil-well equip 


ment on leasehold, Butcher, supra (application made five 
months after expiration); investments, production on . 
lease, payment of royalties, Peacock Oil, supra (applica- 
tion made by holders of shallow operating rights, ze., 
non-record title holder, 4% years after lease expiration); 


. failure to apply due to lessee’s administrative oversight, 


Maintenance of bond and payment of minimum royalty, 


faithful performance and investment for over 40 years,. ~ 


alleged unprofitability for another lessee to come in and 


. re-open wells, Homestake, supra (application filed over 


one year after vapriavion), 
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interests of the United States 
would not be prejudiced thereby. 
The regulatory language for re- 
newal of sodium leases (“must be 
filed”) is less susceptible to 
waiver. Administrative Judge 
Burski in the Homestake case 
argued that where a lease renew- 
al application was filed after the 
date of the expiration of a 20-year 
oil and gas lease such an applica- 
tion might be considered untimely 


and ineffective to resuscitate the 


lease “as there would no longer be 


anything in esse which might be. 


renewed or extended. Cf Jones- 
O'Brien, Inc., 85 I.D. 89 (1978).” 


The Jones-O’Brien case cited in 


the concurrence in Homestake, 
_ however, dealt with suspensions 
of existing leases pursuant to sec- 
tion 39 of the MLLA, 30 U.S.C. 
§ 209. There it was held that 
when the lease had expired a sub- 
sequently filed application for sus- 
pension had nothing on which to 
work. In the case of lease renewal, 
on the other hand, Congress has 
provided for continuance or re- 


~ newal of the lease. That is, the 


original 20-year sodium lease ex- 
_ pires ana a new lease with a 10- 
year term is issued. (Cf. H.R. Rep. 


No. 1541, supra.) That being the 
~ case, it does not matter whether 


the renewal application is filed 
while the preceding lease is in 
| being (“in esse”), since the applica- 


tion is not for the extension of the 


existing lease but. rather for a 


new lease. 


We are of the opinion that the 
Secretary may waive the provi- 


sions of 48 C.F.R. § 3522.1-1 where | 


to do so would not prejudice the 


interests of the United States and 


would not interfere with third 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


and “must” 


[89 LD. 


se rights.11_ Since that provi- 
sion is couched in mandatory lan- | 
guage, such a waiver, or discre- 
tionary possibility of waiver, 
should be effected by rulemaking. 
The Secretary may also wish to 
impose on sodium lessees the — 
same requirement imposed on 20- 
year oil and gas lessees, that the 
renewal lease applicant - must 
make a clear and persuasive show- 
ing for excuse of delay in filing. 
Such a waiver would deem the ap- 
plication as timely made and the 


provisions of 5 U.S.C. § 558(c) 


(1976) discussed above would 
apply. There is sufficient differ- 
ence in the language of 43 C.F.R. 


§ 3522.1-1 (sodium renewals) and _ 
43 C.F.R. §3107.8-2 (oil and gas | 


renewals) to support a policy deci- ; : 


Sion not to waive untimely filing. 
Such a policy is 


is superficially ‘in- 
consistent with long-standing De- 
partmental practice with regard 
to waiver of deadlines for oil and 
gas lease renewal applications, 
but it can be cleanly defended on 
the difference in the regulatory 
language—: ‘should” for oil and gas 
for sodium. Should ~ 
the Secretary wish not to waive 
untimely filing of sodium renewal 
lease applications, the safest 
course would be to provide, as 
part of 48 C.F.R. §3522.1-1, that 
untimeliness is ‘not subject to 
waiver. ~— | 

_C. Timing of Pea | 

One of the critical issues faced 
by the. Bureau is the timing of the 
establishment of lease terms and ~ 
conditions. While the Bureau 


41 Third party rights may attach where a sodium lease | 


expires at the end of its term without application for re 


newal and where the Bureau subsequently leases the - 
land ta a third party or initiates an offer for competitive . 
leasing pursuant ta 43 C.F.R. § 3521.2 prior to the origi- 
nal lessee filing an application for renewal. 
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should certainly act ina timely 


fashion in adjudicating lease re- 
-newal applications, the question 
arises whether the Secretary’s 
ability to.fix terms and conditions 
different: than those found in the 
expiring lease is lost through the 
passage of time. We are of the 


Opinion that such ability is not 


lost. 
The distinction ener 20-year 


leases with a preference right of | 


renewal and indeterminate leases 


subject to re-adjustment at the 


end of successive 20-year periods 


is of critical importance to the 


- issue of the timing of the estab- 


_ lishment of lease terms and condi- 
tions. In the case of a coal lease 


readjustment, it has been held 
that. such readjustment must 
occur “at the end” of the 20-year 


period and that an attempted re- 
adjustment by the United States | 


after that date is ineffectual. 


Rosebud Coal Sales Co. v. Andrus, 


No. 80-1842 (10th Cir. 1982); Cali- 
fornia Portland Cement Co. v. 


Andrus, No. 81-1249 (10th Cir. 


1982); and Western Slope Carbon 
_v. Andrus,.Civ. No. 79-M-1488 (D. 
Colo., 1981). The circuit and dis- 
trict courts have reasoned . that 


the words “at the end” mean that 


once a 20-year period has ended 
and a new 20-year period has 


begun that the Secretary is pre-— 


cluded from exercising his read- 


justment. powers until. the end of 


the next period. 

The nature of a 20-year deter- 
minate. lease with a preference 
right to renew, as discussed previ- 
ously, provides the distinction be- 


tween sodium renewal leases and 
coal readjustments. In the case of 


Portland: 


sada, the 20-year jease expires 
at the end of its term. The lessee 
has a preference right to receive a 


renewal lease should the United 7 


States decide to lease. However, 

the lessee has no “absolute” right 
to a lease because the. Secretary 
may exercise his discretion in de- 


-ciding whether to continue leas- 


ing. (See discussion supra at Part IL. 
A. and B.). A coal lessee, on the 


other hand, has a lease of inder- 


terminate term.” The courts’ 
holding in Rosebud, California 
and Western Slope 
Carbon is that failure of the Sec- 
retary to readjust lease terms and — 


conditions timely allows the lease 


to continue under existing terms 


and conditions. In the absence of _ 


a renewal application a sodium 
lease expires after 20 years. The 
renewal application continues the 
old lease under its existing terms 
solely by virtue of 5 U. S.C. 
§ 598(c), and then only until 
action is taken on the application. © 
Hence, some affirmative action by — 
the Secretary must occur to 
breathe life into the renewal 
lease. In the absence of a decision 
to lease by the Secretary, the = 


lessee has not lease. Therefore, 


the fact that an existing sodium 
lease has expired prior to the Sec- 
retary’s exercise of his discretion- 
ary leasing authority does not 
strip him of the ability to exercise 
that authority, including the abili- 
ty to renew the lease’ under re-— 
vised terms. , 


2. Upon readjustment now, the coal lease is given a 
term of 20 years “and so long thereafter as coal is pro- | 
duced in commercial quantities” subject to readjustment 


of terms at ten year intervals in the process of conform- 


. ing the lease to the provisions of the Federal Coal Leas- 
ing Amendments Act. of 1976. 30 U.S.C. § 207(a) (1976); 


see Solicitor’s Opinion ‘BI-26089, supra. — 
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—D. Reservation of Power to Fix 
Lease Terms at Future Date 


_ You have asked whether the 


Secretary may issue a renewal 
lease containing revised reason- 
able terms and conditions but sub- 
ject to the reservation of authori- 
ty in the United States to fix 
other terms at a future date. For 
example, may the Secretary issue 
a renewal lease containing revised 
environmental terms and condi- 
tions but subject to the establish- 
-ment of a revised royalty rate at 
some furture time when economic 
studies are completed. It would be 
wholly defensible to specify that 
the lease remains subject to its 
original provisions (for instance, 
royalty rate on a producing lease) 
until the reserved power to speci- 
fy new terms is exercised. You 
have asked, however, whether re- 
vised terms set after the renewal 
term has begun can apply retroac- 
tively to the beginning of the re- 


newal term. We believe if this. 


power is properly reserved and ex- 
ercised, it will not render the 
lease unenforceable for lack of 
- Specificity as to a principal term 
or condition of the lease contract. 


In Sinclair Wyoming Oil Co., 


supra, the applicant filed a renew- 
al application for a 20-year oil and 
gas lease. The applicant requested 
permission to continue operations 
pending issuance of the renewal 
lease and agreed to continue such 
operations “‘under and subject to 
the terms and conditions which 


may be prescribed by said renewal . 


oil and gas lease when issued.” __ 
On the basis of that interim 
agreement, Sinclair was allowed 


to continue operations. Prior to 
lease renewal, Geological Survey 


ecirmnee that drainage was. oc- 
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curring from the leased lands and 
_ ordered Sinclair to drill a protec- 
tive offset well or pay compensa- 


tory royalties. The renewal lease 
was finally issued 2% years after 
expiration of. the previous lease, 
effective as of the date of expira- 


tion. Sinclair did not drill any ‘off- 


setting wells. In answering Sin- 
clair’s argument that it had been 
prudent in not drilling a well 
while it had no assurance that a 


renewal lease would issue, the De- 
partment noted that Sinclair had 


bound itself to the terms of the re- 
newal lease and that the renewal 
lease, in fact, had issued. Even 
though the company may have 
been “prudent” in not drilling a 
well because it had no “absolute” 
assurance that a lease would 
issue, it was bound by its agree- 
ment to be subject to the compen- 
satory royalty Bones in the re- 
newal lease. | 

Applying this decision to appli- 
cations for renewal which are 
filed upon producing sodium 
leases, the United States may re- 
quire continued operations to be 
subject to the terms and condi- 
tions fixed by the renewal lease. 
Such a. requirement may be im- 
posed by applicable rules or 
agreed to on a case-by-case basis. 
The rationale for requiring the 
lessee to be subject to such condi- 
tions is that if the lease is finally 


granted its term relates back to 


the time of expiration of the pre- 
vious lease. Of course, a lessee 
may argue that the effect of 5 


U.S.C §558 (see supra at Part — 


II.B. 1) is to make any production 
during the period of lease renewal 
adjudication is under the terms of 


the old lease. Such an. argument 
can be met in | Several ways. First, 
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the third penccnee of § 96) of the | 


7 APA is to protect licensees and 


the public from hardships occa- 
sioned by the expiration of a li- 
cense prior to agency adjudication. 


of its renewal, (Pan-Atlantic 


Steamship Corp. v. Atlantic Coast 
Line R.R., 353 U.S. 486, 444-445 
(1957) (dissent); County of Sullivan. 


v. CA.B., 4386 F.2d 1096 (2d Cir. 


<— 1971); Attorney General’s Manual - 


-on the Administrative Procedure 
Act 91-92 (1947)); but does not, on 
its face, insulate a lessee from lia- 
_ bility under the renewal lease to 


reasonable terms and conditions. 
Second, the rulemaking provision 


suggested above for waiving un- 


timely applications could be condi- 
tioned upon acceptance of lease 


terms and conditions which 


accrue at the date of expiration of | 
the original lease and subsequent 
thereto. Where applications. are 
timely, both a rulemaking and no- 


tification to lessees - at time of 


lease expiration should be used to 


- establish the position that the 


new royalty rate applies during 
_. the period of lease renewal adjudi- — 


cation. Finally, again in the case 


of. timely . applications, it would — 


appear to be proper to issue a 


“partial” renewal: lease specifical-. 
oly establishing certain terms and 
conditions so long as the lessee ex-. 

- pressly consents to be bound by 
the other reasonable lease terms 


~ and conditions which are still to 
be fixed. : : 
CE. Royalty Rates 


‘The Secretary on provide for - 
“= 2 different royalty rates among” 
sodium leases either at the time — 


of lease issuance or lease renewal. 
Section 24 of the MLLA as 


“Sineniied by the Act of Dessmber 


11, 1928, provides that sodium 


. leases are to be “conditioned upon 


the payment by the lessee of such 


royalty as may be fixed in the . 
lease, not less than 2 percentum | 


of the [royalty valuation].” Origi- © 
nally, section 24 had provided for 
a royalty of not less than 12% per-— 
cent but this was changed in 1928 
because it was felt that such a © 
royalty was “entirely too high for. 


_the successful operation of a large _ 
amount of the sodium deposits of 


the United States, and thus pre- | 
vents the successful leasing there- 


of.” S. ay ‘No. 657, 70th Cong., 
ist Sess. 


1 (1928); see also.-H.R. ~ 
Rep. No. 1003, oe Coney ist 
Sess. 2 (1928). 

- The only eonisteainit we preceive 


_to establishing royalties is’ that — ; 
; they not be arbitrary and capri- 


cious. In discussing the issue in — 


the context of coal readjustments, _ cs 
the Department has considered - 
several ways of setting new royal- 
_ ty rates. See Secretarial Issue Doc- 


ument, Vol. I Federal Coal: Man-. 
agement Program ~ at 141-149. 


(1979). We see no legal’ impedi- 
ment to using one of the alterna- 
tives listed there or of adopting a 
variation of those alternatives,  . 
eg. royalties established for simi- 


larly situated leases on the basis 
of an economic analysis of devel- 


opment and other costs associated _ 
- with those leases.13 


¥’, Means To Encourage Develop. 


a ment’. a 
You have suggested several pos- 


sible ways to. promote: develop- _ 


33Once coaltiee | are act, individual pans: relief may . | 


always be granted, if warranted, under. section 393 of the - 
MLLA, 30 U.S.C. $209. = 3 
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ment and production of . leased 


sodium resources at the time of 
lease renewal. These include the 


imposition of a due diligence re-. 


quirement and a definition of 


what production satisfies that re- 


quirement; the imposition of .a 


minimum royalty payable in ad-. 
vance of production; or the impo- 
We. 


sition of escalating rentals. 3 
are of the opinion that section 24 
of the MLLA allows the first two 
mentioned methods of promoting 
production, and render it unneces- 
- Sary to examine possible authority 

to increase rentals under renewal 
leases. : Pou 

1. Due Diligence - 

Section 24. of the MLLA, as 
amended in 1928, does not specifi- 


cally speak to diligence. As en- 


acted in 1920, section 24 provided 
for readjustment of indeterminate 
leases, such readjustment includ- 


ing “covenants relative to mining: 


methods, waste, period of prelimi- 


nary development, and minimum |. 


production * * *.” 41 Stat. 447. 
‘When section 24 was amended 
generally in 1928 (changing the 
lease from indeterminate subject 
to readjustment to a 20 year term 
with preference. right of renewal), 
the above quoted language was 
dropped. Under the 1928 revision, 
the Secretary may renew leases 
“upon such reasonable terms and 


conditions as may be prescribed 
by the Secretary. of the Interior. 


unless otherwise provided by law 
at the expiration. of such period.’ 
30. U.S.C. § 262 (1976). Since sec- 


~ tion 24 on its face does not.specifi- _ 
cally prescribe due. diligence - re-. 
; quirements | and there is nothing | 


in the legislative history of the 


1928 sodium amendments’ which 
_ suggests that the Secretary has no. 
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authority to use minimum produc- | 
tion or similar lease provisions, 


the general rulemaking powers of 


the Secretary applicable to all 
leases under the MLLA are con- 
trolling.1* Section.82 of the MLLA, 


80 U.S.C. § 189, authorizes the 


Secretary to “prescribe necessary 
and proper rules and regulations . 


and to do any and all things nec- 


essary to carry out and accom- 
plish the purposes of this chapter 


* * *”’ Inasmuch as the purpose | 


of the MLLA was to promote pro- 
specting and development, consist- 
ent with the public interest, H.R. 
Rep. No. 398, 66th Cong., 1st Sess. 
18 (1919), we are of the opinion 
that the Secretary thus has ample 
authority to fix reasonable dili- 
gence terms at the time of lease 
renewal. That authority has been 
repeatedly exercised by the Sec- 
retary at the time of initial lease 
issuance. See §2(a) and (n) of 
Sodium Lease, 47 L.D. at 536, 538 
(1920); §2(d) of Sodium Lease 
(Form 4—1134) of December 1958. 
2. Minimum: Royalty | 
Much of what we have said 
with respect to due diligence is 
applicable to minimum royalties. 
Section 2(d) of Form 4-1184 (Dec. 
1958) already provides for a mini- 
mum royalty in lieu of produc- 
tion. Such a provision was then 
and is now authorized in the form 
of either a rule (under section 32 
of the MLLA) or as a lease term 
(under section 30 of the MLLA 30 


1 The history of administrative pees as iecccues in 


the sodium lease forms confirms this. Apparently, the 
Department did not consider the 1928 amendments as af- 
fecting the authority of the Secretary to impose due dili- 


" gence requirements, as those requirements are identical . 
in the 1920 lease form and the 1929 and later lease ~ 


forms. Compare § 2(a) and (n) of lease, 47 L.D. at 536 and 


_ §88 (1920) with § 2(a) and (n) of lease, 52 L.D. 651 at 659, 


661 (1929), and ee and ka) of lease. 43 oe § 195. 26 
(1933). es 
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US. C. § 187). We are ° of he: opin- 


ion that the Secretary may either 


raise the amount of the minimum 
royalty in order to encourage a 
lessee to produce rather than pay 
that minimum royalty, or the Sec- 
retary may preserve the power to 
decline to accept payment in lieu 


of production. As there are no ex- . 


press limits in section 24 of mini- 
mum royalties, they may be used 
for any purpose for which escalat- 
ing rentals might be. It is thus 
unnecessary to construe the Sec- 
retary’s authority to revise rental 
rates 1n sodium renewal leases. 


Conclusion 


‘We reiterate the conclusions set 
forth in the beginning of this 
memorandum. 

We are of the opinion that: 


1) Sodium leases are for a 20-year 
determinate period. Such leases 


are not automatically extended. 


_ but may be renewed only upon 
application for such renewal. 


2) Leases which have run their 20- 
year term are properly considered 


as expired. In the absence of an — 
application for renewal by the - 


_ previous lessee, such lands may be 
properly offered to the public for 
leasing. 


3) The Secretary is not restricted 
to establishing terms and_ condi- 
tions upon which he will renew 
the lease at or in advance of the 
: anniversary date of a lease. 


4) The Secretary may reserve ‘he! 


power to set some terms and con- 
_ ditions of lease renewal subse- 

quent to the execution oe a renew- 

al lease. 7 


tion, 
rates for different “families” of 
sodium leases. , 


5) The Secretary | may, ‘ gesuie: | 
tion or by case-by-case adjudica- 
provide _ different royalty 


6) The’ Secretary has the authori- 


ty to encourage production and 


development. of federally leased 


sodium resources both. through 


minimum development and pro- — 


duction requirements and mini- 


mum royalties uneones on each 
lease. | 


Wuuam H. Cotpiron- 
_ Solicitor 
LAWRENCE C. HARRIS ET AL. 
63 IBLA 132 _ 
‘Decided April 5, 1982 


Appeals from decisions of Colo- 
rado State Office, Bureau of 
Land Mangement, rejecting si- 


multaneous oil and gas lease ap- 


plications and canceling oil and 
gas. leases and overriding royalty 
interests, in whole or in ‘part. 
C--30503, et al, 


Reversed and Remanded. 


1. Oil and Gas Leases: Applica- 
tions: Drawings 


Where individuals who are officers and/or 
directors of a corporation file noncompeti- 
tive oil and gas lease applications for the 
same parcels in the same drawings, and 
where the corporation has filed no applica- 
tions, cancellation by BLM of leases 
awarded to such individuals pursuant to — 


_ those drawings is improper when the indi- ~ 


viduals establish that there was no breach. 


_of their fiduciary duty to the: corporation 


creating a corporate interest in the indi-. 
vidual peewee : , 
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2. Oil and Gas Tikavess Apalicns 


tions: Drawings 

Where individual officers and/or directors 
of a corporation file noncompetitive oil 
and gas lease applications for the same 
parcels in the same drawings, but the cor- 
poration has not filed any applications, re- 
jection of the applications by BLM is im- 
proper when the individuals establish that 
there was corporate authorization for such 


individual filings; that any ,prior assign- 


ments to the corporation of Federal oil and 

gas leases previously acquired through. the 
simultaneous system were motivated . by 
personal financial and business consider- 
ations, rather than by corporate obliga- 
tions; and that no arrangement, agree- 
- ment, scheme, or plan giving the corpora- 
tion an interest in any of the applications 
ever existed. 


APPEARANCES: John H. Picker- 
ing, Ksq., and Timothy N. Black, 
Esq., Washington, D.C., and Sim 
B. Christy IV, Esq., Roswell, New 
Mexico, for appellants. 
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- ADMINISTRATIVE JUDGE 
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INTERIOR BOARD OF LAND 
APPEALS | 


Lawrence C. Harris and others ! 


have appealed from various deci- 
sions of the Colorado State Office, 


Bureau of. Land Management 
(BLM), rejecting their simulta- 
neous oil and gas lease applica- 
tions or canceling noncompetitive 
oil and gas leases or overriding 
royalty interests in whole or in 
part because of alleged violations 
of the regulatory provisions relat- 
ing to multiple filings.? 


‘ Appendix A ‘contains ¢ a list of the appellants, the 27 
- leases affected, the relevant simultaneous oil and gas 
_ lease drawings, and the dates of the BLM decisions. 


--:Marion V. Harris is the wife of Lawrence C. Harris. 


Scott A. Harris, Judy Harris, and Abby Harris Yates are 
‘their adult children. 


~ 2%n IBLA 81-928, 81-1097, ai 82-42, BLM rejected § si- 


multaneous oil and gas lease applications drawn with the 


a . first priority in various simultaneous oil -and. gas lease 
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Ts each case, BLM acted on ‘the 
basis that either two or more of 
the officers of the Abby Corp. or 
the New Mexico Oil Corp. (the 
corporations) had filed applica- 
tions or offers for the respective 
leases in the relevant simulta- 
neous oil and gas lease. drawings 


-and that, thereby, those corpora- 


tions had more than a single op- 
portunity of obtaining a noncom- 
petitive oil and gas lease by virtue 
of an interest in each of the offi- 
cers’ applications. BLM noted that 
a review of its records had re- 
vealed that such officers were also 
either directors or substantial 
shareholders, or both, of the cor- 
porations. In the decisions ap- 
pealed in IBLA 81-961 and 81- 
1091, BLM stated that these indi- 
viduals had “fiduciary duties” to 
the corporations which were 
breached. In the. decisions ap- 
pealed in IBLA 81-928, 81-1097, 
and 82-42, BLM noted that such 
individuals had in the past “‘fre- 
quently” assigned leases acquired 
in simultaneous oil and gas lease 


_drawings to the corporations. 


BLM cited two regulations in 
support of its decisions rejecting 
applications. The first, 43 CFR 
3112.2-1f), provides that: ‘No 
person or entity shall hold, own 


-or control any interest in more 


drawings. In IBLA 81-961, BLM approved the assign- 
ment of shallow operating rights in. a portion of 
noncompetitive oil.and gas lease C-22205 to Paul S. 
Coupey, as'a bona fide purchaser, and cancelled the re- 


’ mainder of the lease, held by New Mexico Oil Corp., as a 


result of an assignment from Lawrence. C. Harris effec- 


. tive Aug. 1, 1980, and the overriding royalty interests 
~ held by Lawrence C. Harris in the lease and by New 
. Mexico Oil Corp. in the approved assignment. In IBLA 


81-1091, BLM canceled noncompetitive oil and gas leases . 

held by New Mexico Oil Corp. as a-result of assignments | ~ 
from Lawrence C. and Marion. V. Harris effective Aug. 1 
and Sept. 1, 1980, and Mar. 1, 1981, noncompetitive oil 


. and gas leases held by Lawrence C. Harris, and overrid- 


ing royalty interests held i Lawrence C. and Marion V. 
Harris. 
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than one application for a particu- 


lar parcel.” 
The second, 43 CFR 3112.6-1(c), 
provides, i in relevant part, that: — 


Any agreement, scheme, plan or arrange- 
“ment entered into prior to selection, which 


gives: any party or parties more than a. 
single. opportunity of successfully obtain- — 
ing a lease or interest therein is prohibited | 


| and any application made in accordance 


with such agreement, scheme, plan or ar- 
_ rangement shall be rejected.[*] Specifically: © 


(3) Filings by members of an | association 7 
(including a partnership) or officers of a. 


corporation, under any arrangement, 
agreement, scheme, or plan whereby the 
association or corporation has an interest 
in more than a single filing for a ne 
parcel are prohibited [*] 


for appeal, appellants contend 
that “[t]here was no agreement, 
scheme, plan, or arrangement of 
any sort giving any of the appel- 
lants more than a single opportu- 
nity for. successfully obtaining a 


“In addition, 48 CFR 3112.6-3 provides for cancellation 
of a lease already issued or any interest therein where 
the lease “has been issued on the basis of an application 
or offer which properly should have been rejected,” and 
for preservation of the rights of a bona fide purchaser. 
‘Prior to June 16, 1980, the applicable regulation, 48 

CFR 3112.5-2 (1979), similarly provided, in relevant part: 


“When any person, association, corporation, or other -. 


made assignments to the corpora- 
tions of leases obtained in simul- 


entity or business enterprise files an offer to lease for in- 
clusion in a drawing, and an offer (or offers) to lease i is 
filed for the same lands in the same drawing by any 
person or party acting for, on behalf of, or in collusion_ 
with the other person, association, corporation, entity or 


business enterprise, under any agreement,- scheme, or 
plan which would give either, or both, a greater probabil-— 


ity of successfully obtaining a lease, or interest therein, in 


any ‘public drawing, held pursuant to §3110.1-6(b), all | 


_ Offers filed. by either party will be rejected. * * * In the 
event a lease is.issued on the basis of any such offer, 
action will be taken for. the cancellation of all interests 
in said lease * * *.” (Italics added.) 


The BLM decisions appealed in IBLA 81-961 and 81- 


1091, both of which concerned cancellation of leases, 


cited this regulation as being.in effect at the time the 
offers were filed in those cases. The decisions stated that 
. pursuant to this regulation the offers should have been 
~ rejected or the leases canceled, and that the authority to 
cancel leases has. been carried over in 48 CFR 3112.6-3. 


lease” (Statement of Reasons at 


20). Appellants submit affidavits 
- signed by each of the individual 


appellants in which they deny 


under oath the existence of any 


such agreement, scheme, plan, or 


arrangement. Appellants assert 


that no legal or factural basis 


exists for the grounds variously 


stated in the decisions, i.e., breach 
of fiduciary duty and “frequent” 
assignments, for rejection of appli- 
cations. and cancellation of leases 


and overriding royalty interests. 


Appellants argue that the cor- 
porations do not have an interest 


in applications filed by the indi- 
vidual appellants, by virtue of a 
fiduciary duty owed to the corpo- : 
. rations, because “[t]he minutes of 
In their statement of eedsonat 


each corporation, beginning as far 


back as 1969, flatly state that the 


officers, directors, and stockhold- 


-ers are free to acquire oil and gas 


leases for their own individual 


_ benefit, without any obligation to 
the corporation.” 
appellants submit copies of these 
corporate 

_also contend that no inference of 


_Id. In support 
minutes. Appellants 
a prohibited agreement can be 


drawn from the mere fact that 
the individual appellants have 


taneous oil and gas lease draw- 


ings. Appellants also deny BLM’s 
characterization that such assign- 


ments have been “frequent,” 
pointing out that Lawrence C. and — 

Marion V. Harris have assigned _ 
leases to the New Mexico Oil — 
Corp. on. only: one occasion, the 
corporation having been assigned 
only two leases previously in 1966 
for qualifying purposes, and that 
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Scott A. Harris, Judy Harris, and 


Abby Yates have assigned only 
one-third of their leases to the 


Abby Corp. in its 10-year history. 


Appellants point to other evidence 
to support the lack of a prohibited 
agreement or understanding, 


namely: (1) Such assignments as. 


have been made were done for 
personal economic reasons; (2) as- 
signments “often occurred a year 
or more after a lease was award- 
ed’; (8) the individual appellants 


“have always paid the filing fees 


_ for their applications, as well as 
rental payments on_ resulting 
leases, out of their personal 
funds’; (4) the individual appel- 
lants retained “substantial over- 
riding royalties’ in return for 
-each assignment; (5) over the 


years the individual appellants 


have assigned an almost equal 
number of leases to third parties 
as to each of the corporations; and 
(6) the individual appellants have 
treated their state and private oil 
and gas leases in the same 
manner as their Federal leases 
_ (Statement of Reasons at 42-43). 
Based on affidavits and other 
documents submitted by appe- 
lants on appeal, the following pic- 
ture of the corporations emerges. 
New Mexico Oil Corp. was orga- 
nized in 1960. Each of the individ- 
ual appellants is presently a 
shareholder and director of the 
corporation. Lawrence C., Marion 
V., Scott A., and Judy Harris are 
officers of the corporation. The 
Articles of Incorporation provide 
that one of its corporate purposes 
is “to acquire and hold real estate 
_of all kinds including oil and gas 
5 Despite requesting and. receiving an extension of time 


to file an answer in this case, the Office of the Solicitor 
has filed no answer in support of BLM’s decisions. 
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leases” (Appellants’ Exh. 17 at 
20). Prior to 1980, the corporation | 
had virtually no assets or income. 
In 1980, Lawrence C. and Marion 
V. Harris transferred all of their 


existing Federal, state, and pri- 


vate oil and gas leases to the cor- 
poration in exchange for -outstand- 
ing shares of stock. Since that 
time, Lawrence C..and Marion V. 
Harris have assigned only one Fed- 
eral oil and gas lease to the corpo- 
ration. While that lease, W-68608, 
| 1, 1981, and as- 
signed Mar. 3, 1981, it resulted 
from priority given an offer filed 
in June 1979 and was considered 
part of the July 1980 transfer 
(Supp. Affidavit of Lawrence _ C. 
Harris at 2-4). a | 

Abby Corp. was organized in — 


- 1962. Each of the individual ap-— 


pellants is presently a director of 


‘the corporation. Scott A. Harris, 


Judy Harris, and Abby Yates are 
shareholders, and Scott A., Judy, 


and Lawrence C. Harris are offi- _ 


cers of the corporation. The Arti- 
cles of Incorporation provide that 
one of its corporate purposes is 
‘Itlo acquire, hold, and deal in oil 
and gas leases” (Appellants’ Exh. 
3 at 2). Neither the New Mexico 
Oil Corp. nor the Abby Corp. has 


filed, on their own behalf, applica- 


tions for Federal oil and gas 
leases in a simultaneous oil and 


gas lease drawing. 


[1] We will first address ee 
BLM decisions (IBLA 81-961 and 


81-1091) which canceled leases 


and overriding royalties on the 
basis that Lawrence C. Harris and 


Marion V. Harris both had filed 


offers in the drawings; that at the 
time for the filing of the offers 
both had fiduciary duties to New 


Mexico Oil Corp.; and that both 
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owned substantial portions of the 
company’s stock. BLM considered 


the filings a breach of fiduciary 
responsibility and as prohibited 


multiple filings. 

We can find no support for 
BLM’s position. Appellants cor- 
rectly point out that the filing of 


offers by corporate officers or di- 


rectors does not breach a fidu- 
ciary obligation where the share- 
holders have expressly permitted 


such filings and the corporation — 


has not filed for the same parcels. 


Appellants assert that the deci- 
sions in Raymond -/. Stipek, 74 1.D. 


57 (1967), and D. M. Dowdle, 46 
IBLA 83 (1980), control the outcome 
in this case. 

The Stipek case involved BLM’s 
rejection of certain simultaneous 
oil and gas lease offers. In that 
case, each of the two appellants 
was, at the time the offers were 
filed, an officer and 50 percent 
stockholder in a corporation orga- 
nized for the purpose of acquiring, 


holding, or disposing of oil and 
gas leases. Each of the appellants 


had filed offers in the drawings; 
the corporation had not. Jd. at 58. 


_ The Department concluded that it 


was error to reject the offers on 
_ the sole basis of the corporate re- 
lationship stating that under the 
facts the corporation would — not 
have had an interest in the appel- 
lants’ filings, and. the corporation 
therefore would not have had an 
unfair advantage. Id. at 63. — 

Regarding the fiduciary rela- 
| tionship, the Department stated 
in Stipek at pages 61-62 that: 


{t]he mere existence of a fiduciary rela- 
tionship between the appellants and their 
corporation would not create a corporate 
interest in the ae made. me the appel- 


lants. The Bureau was therefore in error 
in holding that it did. The critical question 
then is whether the appellants breached. 
their fiduciary duty so as to create a corpo- ~ 
rate interest in their offers. 


In McKay v. Wahlenmaier, supra, [226 


F.2d 35 (D.C. Cir. 1955)} there could be no 


question but that Culbertson’s [president — 
and director of the corporation] offer, if in-. 
tended for his own benefit, was in direct 
opposition to the interests of the corpora- 
tion which he represented in a. fiduciary 


capacity since the corporation filed: an 


offer in its own right. Because Culbertson 
knew that the corporation wanted the 


lease and that acquisition of the lease was - 
in the corporation’s line of business and~ 


because he was competing with it for a po- 
tentially valuable business opportunity, 


the court concluded that Culbertson would 
-be held in a suit brought by the corpora- — 


tion or a stockholder to hold his lease for 


the use and benefit of the corporation. 


We do not have the same situation here. . 


There is no evidence in the form of an _ 


offer filed by the corporation that the cor- 


poration was directly interested in obtain-.._ 
ing leases on the lands applied for by the 
individual offerors. There is no other evi- — 


dence of interest unless that interest is to 
be conclusively presumed from the nature 
of the corporation’s business. The cited au- 
thorities clearly indicate that such a pre- 
sumption is not conclusive and that, even 
if it were, the violation of a fiduciary duty 
would not automatically. be found in the 
acquisition of the business opportunity by 
a corporate officer but that the particular 


facts of each case must be examined to de- 


termine the nature of the interests ‘in- 
volved. [*] 


In IBLA 81-961 and 81- 1091 the 
following facts are relevant. 
Offers were filed by corporate offi- 


cers. Stockholders had approved — 


such filings.” The corporation did 


_-°D, M. Dowdle, supra, involved a similar situation in 
which officers of a corporation filed simultaneous oil and 
gas offers and the corporation did not. The Board re- 
versed BLM’s rejection of the offers citing Stipek. 

7 At an annual meeting of the stockholders of the New 


Mexico Oil Corp. held on July 21, 1969, the stockholders 
adopted the following motion: 


Continued’. 
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not file competing offers. There- 
fore, in each instance the person 
who filed an offer did so pursuant 
to an agreement of record permit- 
ting such individuals to acquire 
oil and gas leases in his/her indi- 
vidual capacity. There is no evi- 
dence of any agreement, scheme, 
or plan which resulted in New 


Mexico Oil Corp. gaining a great- 


er possibility of obtaining a lease 
or interest therein. See 43 CFR 
8112.5-2 (1979). In fact, all evi- 
dence is directly contrary to such 
a conclusion. We must conclude 
that the corporation did not have 
any interest in the offers. involved 
herein, and that BLM improperly 
_ canceled the leases and overriding 
royalty interests. 


There is no factual or ime 


basis for distinguishing the cases 
herein from Stipek. It is control- 


ling. The BLM decisions Bobeaen, 


a te 8 Harris, Marion VY. Harris, Judy Harris, Scott . 


Harris or Abby Harris had no obligation nor is there an 
arrangement of any kind whereby these named individ- 
uals have an obligation to make a conveyance or grant 
an interest of any kind to a Federal oil and gas lease in 
any state to New Mexico Oil Corporation or Abby Corpo- 
ration; that any lease or interests of any kind acquired 
by any of the named persons is their sole and separate 
Property and each has the right to operate separately and 
independently oe each other and New Mexico Oil Corpo- 
ration.” 

{Appellants’ Exh. 17 at 8-9, italics added). This policy of 
allowing officers, directors, and stockholders to acquire 
oil and gas leases was also documented in minutes of 


annual meetings of. both directors and stockholders in . 


1980 and 1981. fd. at 12-15, 17, and 19. 

The near stated in Raymond J. Stipek, supra at 
62-63: . 

“[W]here there is a duty owed to a corporation there 
must, in fact, be a duty owed to some person or persons. 
If all of the officers and stockholders of a corporation 
agree upon a course of action which may be detrimental 
to the corporation as such or which may result in its dis- 
solution, can the corporation, unrepresented by anyone 
having an interest in the corporation, maintain an action 
in its own right against the officers and stockholders? 


Obviously, it cannot, and the question of fiduciary duties 


_ does not arise in the case of such concerted action. The 
duty of a fiduciary to his corporation, then, is his duty to 
the other officers, directors and stockholders of the cor- 
poration, and if he has violated no duty te any of these 
he has breached no trust with respect.to the corpora- 
tion.” 


See Graybill Terminals Co.,. 33 IBLA 248, 245-46 (1978). 
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in IBLA 81-961 and 81-1091 must 
be reversed. 

[2] We turn now to considera- 
tion of the BLM decisions ap- 


-pealed in IBLA 81-928, 81-1097, 


and 82-42. In all of those cases si- - 
multaneous oil and gas lease ap- 
plications were rejected because 


BLM believed that there was 


some type of arrangement, agree- 
ment, scheme, or. plan whereby 
New Mexico Oil Corp. and/or 
Abby Corp. gained an unfair. ad- 
vantage over other applicants in 


the drawings. As support for this 


conclusion, BLM indicated that its 
records showed that officers and/ 
or directors, and/or substantial 
stockholders in these corpora- 
tions, all or some of whom partici- 


pated in the drawings, “frequent- 


ly” assigned leases acquired 


through the simultaneous system 


to one or the other of the corpora- 
tions. : 

The applicable reculetion! 43 
CFR 3112.6-1(c)(8), cited by BLM 
in its decisions, does not prohibit 


filings for. the same parcel made 


by two or more officers of a par- 
ticular corporation. Rather, it pro- 


hibits filings by corporate officers 


“under any arrangement, agree- 
ment, scheme, or plan whereby .. 
the * * * corporation has an in- 
terest in more than a single filing 
for a single parcel.’ BLM cities 
“frequent” assignments as evi- 
dence of such an arrangement, 
agreement, scheme, or plan. = 

Clearly, if at the time of filing — 
the individual appellants had an 
arrangement, agreement, scheme, — 
or plan to assign any Federal oil. 
and gas lease obtained in a simul- 
taneous oil and gas lease drawing 
to the corporation, the corpora- 
tion would have had an interest 
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in more than a single filing, and 
the individual applications would 


have been properly rejected. How- 


ever, the fact that in the past the 
- individual appellants have as- 
signed to the corporation leases 
- acquired pursuant to the simulta- 
neous system does not necessarily 


support a conclusion that there 


was such. an_ understanding. 
Indeed, even the frequent: assign- 


ment of such leases would not, 
itself, require rejection of applica- 


tions. 
All of the jndividial acpallanis 


have submitted affidavits’ that. 


any assignments that were made 


to the corporations were not made > 
pursuant to any agreement or un- » 


derstanding at the time the lease 
applications were filed. Appel- 


lants further state that no such 


agreement or understanding has 
ever existed. The individual appel- 
' lants have submitted detailed doc- 
uments and statements outlining 


their assignments of Federal oil — 
and gas leases, both to the corpo- 


rations in question and to third 


parties. From these submissions | 
the following may be derived. | 


Lawrence C. Harris, prior to J uly 
1980, had assigned only two Fed- 
eral oil and gas leases to New 


Federal. oil and gas leases to third 


parties prior to that time (Affida-. 
vit of Lawrence C. Harris at 17-_ 


18; Exh. 50 at 1). In July 1980 he 
and his wife transferred all their 


Interests in their oil and gas 


leases, including Federal, state, 
and private fee leases, retaining 
overriding royalty interests, to 
| ew Mexico Oil as The trans- 


fer was made on the advice of | 
their tax accountant and was 


based on personal income tax con- _ 


siderations and a desire to ease 
future estate administration. 
While Lawrence C. Harris contin- 


-ues to acquire and hold Federal 
oil and gas leases, he states that. 
any future decision to assign 
leases to New Mexico Oil Corp. 
will depend on his assessment. of 


his personal situation at the time 


(Supp. Affidavit of Lawrence U.S 
_ Harris at 2-5). : 


Over the years the éhilaven 


have assigned between 30 and 35 
percent of their Federal leases to 


Abby Corp. They state that such 
assignments were made solely on | 


the. basis of economic benefits to 


them. All have made assignments 


to third parties also. None has as- 
‘Signed any lease to the corpora- 
tion since 1979. 


There is abeclutelys no evidence 
to support the conclusion that the 
individual appellants were en- 


gaged in any arrangement, agree- 


ment, scheme,.or plan that leases 


obtained by them through the si- 


multaneous system would be as- 


signed to either of the corpora- 


tions, thereby giving the corpora- 


_ tions an interest in the applica- 
.Mexico Oil Corp.; however, he and _ | 
his wife has assigned hundreds of 


tions. | 
“We must eacluds that the indi- 
vidual appellants undertook their 


activities in the Federal oil and 


gas simultaneous system indepen- . 
dently of the corporations; that — 


such activities were fully disclosed 


and approved by the corporations 
and their stockholders; that as- 
signments were made by the indi- — 


vidual appellants to. the corpora-- 


tions, but that there was no un- _ 
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derstanding giving the corpora- 
tions an interest in any of the ap- 


plications filed by individual ap- 


pellants; that assignments of 
leases have been motivated by 
personal financial and _ business 
considerations, rather than be- 
cause of any preexisting under- 
standing; and that there never 
has been an understanding giving 
the corporations an interest in 
any of the applications filed by 
the individual appellants. The 
BLM decisions appealed in IBLA 
81-928, 81-1097, and 82-42 must 
also be reversed. | 
' Therefore, © while 
sought to infer. regulatory viola- 
tions based on. its perception of 
appellants’ simultaneous oil and 
gas leasing activities,. appellants 
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mation which evidences a scrupu- 
lous adherence to Departmental 
regulations and precedents gov- 
erning the simultaneous oil and 
gas leasing system. | 
Accordingly, pursuant to the 
authority delegated to the Board 
of Land Appeals by the Secretary 
of the Interior, 48 CFR 4.1, the de- | 


cisions appealed from: are re-- 


versed and the cases remanded. to. 


BLM for further action consistent: : 


herewith. 


_ Bruce R. Harris 
Administrative Judge | 


WE CONCUR: 


BERNARD V. PARRETTE | 
Chief Administrative Judge 


C. RANDALL Granr, ee 


have presented a wealth of infor- Administrative Judge 
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- | | C-30523 | SUly 1980 ..escccocosciceeee] 
a C-30599 nf Uy 1980...csccsscsecen 
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2e. Indian: Probate: Evidence: In- 


sufficiency of 


- Where appellant childven: sought to over-- 


9 IBIA 249 


"Decided j April 8 1982 


Appeal from order issued follow- 
ing rehearing by Administrative | 
Law Judge Daniel S. Boos ‘af- 
firming — ‘prior determination of. 
intestate | 


heirs in ‘probate — of 
Indian: trust estate. 


‘Affirmed. 


1. Indian Protate: Children, ‘Ille- 


- gitimate: Right to Inherit: Acts of 
- Congress — 


tates 


The right of an. ‘Wleeiticnate decenier to in- 
_herit from the trust estate of her Indian | 
_ father is-controlled by the provisions of 25 _ 
U.S.C. § 871 (1976) notwithstanding ‘the in- 


consistent provisions of any state statute. 


. Under 25 US:C. §871.:the illegitimate. . 


daughter of an Indian beneficiary of trust 


lands is entitled to share in his estaté in 
. the: as manner as his legitimate chil- 


dren. 


415-259 0 - 83 - 13: 


| -Controlling—Indian 
Probate: State Law: Applicability 
to Indian_ Probate, Intestate cake 


_ turn finding that appellee was a daughter 
of. decedent, which finding was. based “in 


part upon a birth certificate showing dece- 
dent tobe appellee’s father and upon testi- 
mony of a relative of the mother concern- 


ing the circumstances of appellee’ s birth, 
the offered: testimony of another man that 
he instead could possibly have ‘been the 


father, which was vague and uncorroborat- 


ed by other evidence, was insufficient to _ 
support. reversal of ad findings concern- - 
— ing heirship. — 


| APPEARANCES: Robert T. Keel, 

. Esq.,. for appellants’ Roberta _At- 
tocknie,, 
‘tocknie Douglas, Jesse Attocknie, 


Franchon  Willene At- 


Willis Attocknie, -Jr., and Alvie 


Allen Attocknie. 


_OPINI ON BY | 
ADMINIS TRATIVE J UDGE 
an _ARNESS — 


“INT. TERIOR BOARD OF 
INDIAN APPEALS | 


“On Oct. 22, 1978, Willis Attéck- 


‘nie died intestate leaving a sur- _ 
viving wife and - four” lggitinnate: -- 


ae testimony 


was: appellee’s father. a 
~ Appellants. sought - a eho 


= 194. oe | 


7 ees : ‘appellants’ here 
Law Judge conducting the probate 


administration of.  decedent’s 


estate found appellee Wanda Mae | 

_ Medrana to be the illegitimate 

ah daughter of decedent entitled to 
share in his trust estate. Applying 


the Oklahoma law of. evidence 


pursuant to 43 CFR 4.232(a) the 

_ Administrative. Law Judge ad-~ 
mitted a birth certificate dated as . 
~~ received at the Kiowa agency on 
 . Mar. 1, 1987, showing appellee to 


be the ‘daughter born on. .Feb. 24, 


1987, of Anna Ahboah and dece- 


dent. He also took official. notice 
_ of the transcript of hearing in the 


_ probate of the Indian trust estate 
of Anna Ahboah, “which contains | 
of | Anna -Ahboah’s _ 


of sister to the effect that decedent 


_ on the question of appellee’s pa- 
 ternity, which was held on Nov. 6, 


1980..On Jan. 7, 1981, an order 
issued, affirming the prior deter- 
~ mination «  Spncerning « appellee’ S.. 
eae paternity. 
_. At the rehearing, appellants of. . 
oe fered testimony by Howard Ne-- 
-. conie who testified that he might — 
have been the father of appellee 
_ based upon circumstances he: as-_ 

_cribed’ to the summer of 1936. ; 


However, Neconie testified, “I 


- -wouldn’t say for sure whether Ym. 
the father or not” (Tr. 7). The 
. direct, testimony. of Neconie was 
-. contradicted by evidence offered 
_. by Mildred Ahboah who testified - 
_. decedent and Anna Ahboah lived 
-- together in the same house in the - 
- summer. of 1936 and thus Anna’ 
. became pregnant following that. 
iP atte cohabitation. According to. Mil- 2 
i. dred Abboah, the. circumstances : 


_ DECISIONS OF ‘THE - DEPARTMENT OF ‘THE. INTERIOR 


- On: 
Mar. 18, 1980, the Administrative - 


Ahboah lived together nn 
same room. He also” testified that’. 
Howard Neconie earlier 


, denied the truth of. the recorded ba 


lee. 


Howard. Necoiiie: to be ‘ ee: 
the Administrative Law 
Judge held. the. appellants had 
failed to offer sufficient’ proof to. 
‘support. a reversal of his initial : 
findings « concerning heirship. 


sive,” 


US. C. § 3TT (1976), 


Aeachibel by Howard. Nessie: to we 
have existed in the Ahboah house- ~~ 
hold‘:in 1936 did not. occur until 
much later. Her testimony was © 


supported by the testimony of — 


Alfred Pohlemann who testified. . 
that he lived in the house with: 
Anna Ahboah and decedent. in: *~ 


1936 and that decedent and Anna : 
in the > 


“had — 


_ testimony he gave concerning ap- 
-pellee’s paternity. 
evidence was offered at. ‘the re- 
hearing by appellee and Pohle- — . 
-mann that:-decedent had orally ac-. 


Additionally, 


knowledged his paternity of Appel: ee 


"Finding > the : 
‘inconclu-. 


On. appeal,. ‘decedent’s surviving . 


wife and children argue, first, 
_ that an illegitimate cannot inherit : 
under Oklahoma law absent | com- 

pliance with certain statutory 
proofs, regardless of whether she ——- 
is, in fact, the natural daughter of == _ 


decedent and, second, that the Ad- 


ministrative Law Judge failed to 
make findings sufficient to sup- _ 
port ‘his conclusion on: rehearing : 

that appellee is the natural child = « 


of decedent, and therefore entitled . 
to share i in his estate. . 


_ [1] Appellants’ first. conkenia 
“is wrong as a matter of law. — 
Under the provisions of the Act of. _ 
Feb. 28, 1891, 26 er 


795, . 


‘whenever any male sand. “female ieee .& 
shall have cohabited toeeners as. husband 


a (GOLD. | 


_ testimony - a6 i 


ge Pee Ee ESTATE Coerar ee flo 


195 = , 
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: : aad aie: “abooraing bo the’ ‘castor and 


_° manner of Indian: life the issue of. such co- 

_. habitation shall be, for the purpose afore- 
said, taken and: deemed ‘to be the legiti- 
_. . mate issue; of the Indians so living togeth- — 
ver, and every Indian. child, otherwise. ille- — 


 gitimate,, shall for ‘such. purpose. be taken 


= -and deemed to be the legitimate issue > of . 


a the father of such child. [']: 


Since Federal, rather than state, a 
~~ law controls the probate of Indian 
-- trust. estates, the Administrative — 
Law Judge ‘correctly © found be-. 


cause appellee’ was proven to be 


the natural: daughter of decedent, 
_- she was entitled to share in dece- . 
, dent's trust lands (Estate of Keah-” 
tigh, 9 IBIA 190 (1982); Estate of 
Green, 3 ‘BIA 110, 81. ‘1D +556 ind 


(1974). 


Law Judge, basing his ruling upon 


the transcript. of the hearings de-. 
veloped in this case, first found — 
that appellee was shown by un- — 
contradicted evidence received, at. 


the initial hearings into the estate 
to be the natural daughter. of de- 


cedent. Upon rehearing he found, 
following a recitation of relevant | 


had ae S pees. 


inertia that | “appellants | 


1 The primary ‘purpose or this statute is to provide for 


-. - legitimation of the issue of Indian parents‘by finding an = 
‘Indian custom: marriage.. See. Attocknie v. Udall, 261.F.. -: 
Supp. 876, 888 (W.D. Okla. 1966), rev'd on. other ‘grounds, | 3 wees 
. 890 F. 2d 686 (10th Cir.), cert. denied, 393 U.S. 883 (1968). 
_.... In‘addition, the statute declares illegitimate children to. — 
_. be-the. legitimate issue of their fathers. The statute is 
 gilent regarding the rights of illegitimates . to. inherit 
from or through their mothers. The settled administra- . 
‘tive and judicial construction of this omission. is that | 
Congress intended to leave the matter of illegitimates’ ; 
right to inherit from or through their mothers to the law - 
°° of the state. where the trust property is situated. See. 
> -Eskra v. Morton, 524 F. 2d 9, 18 es Cir. 1975); Solicitor’s 
Ten. eS cen 58 LD. 149 1942). wets,” Be ae 


regard. Neconie’s. “4 
Vague. Even. without considering 
the attack upon: his credibility by 
witness Pohlemann, the nature of | 
the testimony. given by Neconie is. 
such that it is properly. character- 
ized by the finder of fact below. 


[2]. A oneliacite? er ‘Caen ~The evidence offered at rehearing a 


tion.also fails.. The Administrative : 


| failed is offer eacek ‘sufficient. to’ ay 
overcome his. initial finding. con- 
cerning heirship. In making this oe 
finding, he. rejected findings pro- . - 
posed: by appellants. which would: a 
have. given full weight to the evi- _ fe 
_ dence offered by Howard Neconie, 

- for the reason that- Neconie’s tes ? 
timony was | - 
-review of. the - entire. transcript ae 


_ inconclusive. - “A. 


his. finding. in > this 


supports 


is insufficient ‘to require reversal _ 
-of:the order determining inheri- 
tance dated Mar. 18, 1980. 


Pursuant to. the authority. dele- 


gated to the Board of Indian Ap- 
peals by the Secretary of the Inte- iy | 
rior, 48 CFR 4.1, the order ap-_ 
pealed from dated. Mar. 18, 1980, 


is affirmed... 
“This. decision. is final for the | Des a 


| FRANKLIN D. ae 
_ Administrative Fudge 


; We CONCUR: 
Wo. Puitip Horton - paeen 
Chief Administrative Judge. 


ts JERRY MusKRAT - “4 
Administrative Je Tudge. 


evidence is _ 
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ALEUTIAN / PRIBILOF | 


_ ISLANDS ASSOCIATION, INC. 


- v. ACTING DEPUTY 
- ASSISTANT SECRETARY— ~~ 
: INDIAN AFFAIRS: — 
(OPERATIONS) © 


9 IBIA 254 


‘Decided April 9 (1982 


Appeal froin the disapproval ofa 
grant ~~ application “under — the 


Indian Child Welfare Act of 1978. 


| Reversed and remanded. 


1. Board of. Indian Appeals: Ju 
risdiction — 


The Board ‘has jurisdiction to ‘determine 

whether a decision by an. official’ of the. 

‘BIA is Properly characterized as. discre- 
- tionary. 


2 Regulations: Binding « ‘on “the = 
| Secretary—Regulations: 


and Effect as Law . 

Once a regulation ‘is. “aabpd — thé. De- 
partment, and so long. as it remains 
extant, the Secretary and his representa- 


tives are bound by it and it has the oe 
~~ and effect of law. 


| APPEARANCES: Madelon Blum, 


Esq., and Mark C. Manning, Esq., 


- for appellant Aleutian/Pribilof 


- Islands Association, Inc.; David 


C. Case, Esq., Office of the Re- 


gional Solicitor, for appellee, 


_ Acting Deputy Assistant Secre-. 


tary—Indian Affairs (Oper- 


ations). Counsel to the Board: 


Kathryn A. Lynn. 


OPINION BY 
ADMINISTRATIVE J UDGE 
| -. ARNESS 
| INTERI OR BOARD OF INDIAN 
| APPEALS 
The Aleutian/Pribilof- Islands 


Association, Inc. (appellant), has 


DECISIONS oF THE DEPARTMENT OF: ‘THE INTERIOR va : 


Force | 


(OED. 


Bgpeeie the ane 9, 1981, decision “ee 


of the Acting Deputy Assistant — 


Secretary—Indian Affairs (Oper- 


ations) upholding a Mar. 4, 1981, — 


decision of the Juneau Area Di- 
rector, Bureau: of - Indian Affairs 
(BIA), disapproving: appellant’ s 
grant application ..under the 
Indian Child: Welfare Act of 1978, 
Act of Nov. 8, 1978, 92 Stat. 3069, 
25 U.S.C. §§ 1901- 1963 '(Supp.. II 


1978) (Act). Appellant alleges that 


its application was disapproved in 
violation of regulations published 
at 25 CFR 23.29. For the reasons 
discussed below, the decision ap- 


- pealed is reversed and the case is 
-remanded to the Deputy Assistant — 
| geal for further proceedings a he 


‘Background 


sSubchanter II of. the ‘Act ee 
vides for Federal grants to Indian 
tribes and organizations for the 


development. and implementation. oe 
_ of programs to carry out the pur- 
| poses of the Act. Regulations gov- 


erning this grant’ program are 


published in 25 CFR Part 23.. Pur- 


suant to these provisions, appel- 


lant filed an application for a 
grant of $250,000 for fiscal year. 


1981 with the Superintendent. of 
the : Anchorage. Agency, BIA, on 


| Dec. 22, 1980. 


On Mar. 4, 1981, appellant re- 
ceived a letter. from the Juneau 
Area Director disapproving’ its ap-— 
plication. This. was the first com- 
munication concerning the appli- 
cation” that appellant received 
from BIA. Appellant appealed the 


disapproval on Apr. 2, 1981. The — | 


Acting Deputy Assistant Secre- .; 


-tary—Indian Affairs (Operations) ~ 


upheld the denial on July 9, 1981. 


Appellant filed an appeal with the 


_ a on Bec 18, 1981. 
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Board: a Tadian’ Appeats Board) 


Issue 


: “Appellant argues ‘ie the: Bout: = 
ag it did in its “earlier ‘appeals, 
that BIA’s disapproval. of its grant 
= application was eee in violation 


- When the. Commissioner fy. ead a writ- 


-23.29(b)(1), @), and ©. ‘These Teg = 


- of regulations — 25... 


lations state: 


ant: Secretary stated: This deat 


~ sion is based on the exercise of | 
' discretionary authority. Under.re- 

delegated authority from the Sec- __ 

retary. of. the Interior; this. deci- oe 


sion is final for the Department.” 


This . statement. derives from 25 = 
CFR 2. 19(c), which states: | 


‘ten decision on an ‘appeal, he shall include: 
cone. of the. following. statements in- ae 


a : written decision: ee 


Upon receipt of an. “application: for a went 
_ under this part, the. Superintendent. shall: . 


(1) Acknowledge receipt of the applica- 
tion in writing within 10 days ¢ of its arrival 


at the Agency Ene: 


before any final recommendation, of any 
special problems or impediments which 
may result in a recommendation for disap- 


proval; offer any available technical assist-.. 
7 acterization of this decision as dis- 
--eretionary by the Acting Deputy 
Assistant Secretary insulates. it 


ance required to overcome such problems 


or impediments; and solicit the papphcante Ss. 


written response. 


* * : * .°  * a * 


(6) Promptly notify the applicant in writ- 
ing as to the final recommendation. If the. 
final recommendation is for. disapproval, : 
the Superintendent will include in the. 
- written notice to the spplicant the » epecitie Tf 


reasons therefor. 


Appellant does 1 ‘not argue that it 
“was entitled to approval of its ap-’ 
plication and does not request 


that the Board reverse the Acting 
Deputy. Assistant Secretary's deci- 


~ sion on the merits of the applica-. 
tion. Instead, it argues only that. 
the. regulations © create a- legal 
| right to an opportunity to revise 
an application after initial review | 


- and that it was denied this. right. 
. Jurisdiction 


‘tn his  Jaty 9, 1981, letter to ap- 


~ pellant the Acting Deputy 4 


(Q). If the décision is. based on ihe: exer-. 
cise: of | discretionary authority, it shall so . 
state; and a statement shall be included 
that the decision i is > final for the Depart: 
ment. : 

. (2) If. the. decision: is pacsa on interpreta-- 


: ' tion of law, a statement shall be included. 
) Inform the: oleae, in 1 weviting: anid. 


that the decision will become final 60 days 
from ‘receipt thereof unless an appeal is 
filed with the Board of Indian Appeals. 


Appellee argues that the char- 


from Board review. In. support of 
this proposition, appellee cites 


Ahtone v. Acting Deputy Assistant 


Secretary—Indian. Affairs, 8 IBIA 


(278 (1981). 


{1 In ‘Ahtone the: Board fee | 


‘itself obliged to accept the Com- 


missioner’s characterization of a 


tribal election. dispute. ‘asa “dis- 


cretionary’ matter. The Board did 
not attempt to independently 


_ evaluate whether or not the con- 
troversy may in fact have entailed. 
-a legal. dispute . cognizable under 
the Board’s regulations. In this 


regard, the. Board: did: not even 
have the administrative record 


- before it which was utilized byt the | 


a The duties of the Giaaeioness were seaipaed tb the me 


Deputy Assistant Secretary—Indian Affairs (Operations) 


- by memorandum dated May 15, 1981, and aes eae the 


Assistant aaa ee Affairs, 7 
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oe Con tsennes in eines his de- 


“cision; . rather, the Board dis 


7 missed the Ahtone appeal for lack. 
‘ef jurisdiction — merely on. the. 
grounds that. the matter had been» 
labeled as discretionary and*non- 
/. reviewable by the. Commissioner. 


~The Board has. recently reeva- 


a. 2 luated its obligations as a quasi- 
judicial tribunal charged with fur- — 
‘independent 


a nishing objective, 


~ review of. the Bureaw’ s actions.. In’ 
St. Pierre v. Commissioner, 9 IBIA 
208, 89 I.D. 132 (1982), also a tribal’ 
election controversy, the Board 2 
. denied the Bureau’s. “motion. for 
| dismissal _ in a matter character- 
ized by the Commissioner as dis- 
| cretionary, geting: at. a TIBIA * 218- 


20: 


determine its jurisdiction.” See Charles 
Alan :Wright, Handbook of the Law of Fed- 


pendent review of agency action, 


under 43 CFR 4: 330(b)(2). . Thus, 
appeal to the. Board, it is for this tribunal 
in ascertaining its jurisdiction to. deter- 


_ mine whether the decision. appealed is.or 
is -not 
_ Nelson, 226 F- Supp 96, 98 (N.D. Cal. 1963). ” 
Because the matter of jurisdiction. is both © 
a judicial and a legal: question, courts and. 
by analogy the Board, in its quasi-judicial _ 
capacity, are not bound by the character- © 
ization or’ descriptive titles placed on — 


“discretionary.” .See .Hamel.v. 


agency action by the agency itself. See 


Ligon Specialized Hauler, Ine. v. L Co, 587. 
mandatory because- 


merely 


_* F.2d 304, 314 (th Cir. 1978). 


-* * * The characterization of a astiaion ce 
isa legal- conclusion 


~ as as “discretionary” 
ee the product of a legal: analysis. Ac- 


cordingly, the Board, as. a_ quasi-judicial — 


tribunal, is specifically qualified, equipped, 


and authorized: to perform such: functions. ~ 


In. Citizens to Preserve Overton. Park, Inc. 
We. Volpe,. 401 US. 402, 410 (1971), the Su- 
- preme Court observed that the -exception 


- to judicial 2 review of agency action commit- 


| DECISIONS "OF THE. DEPARTMENT OF THE INTERIOR = 


ted to. discretion under the Administrative __ 


Procedure Act,.5 U.S.C. § 701(a)(2) (1976), is - 


“a very narrow exception * * * applicable | 
in those rare instances where ‘ Se ee 
‘given case there is no law to apply.’ 
- Purely discretionary. decisions then involve 
‘situations in which there is no law to. - 
- apply. Here ‘there is. “law to. apply”. for in of 
‘this instance the agency action rested on 

% interpretation of the tribal’ constitution, a 

~ section 16 of the: I{ndian]: Rfeorganization] _ 
_ Act], and general principles of trust law 
applicable to the specific situation and sur- nee 
rounding circumstances... _ oP 
-* * * The Board then ‘is. hot precluded | 
from. entertaining an appeal from a BIA — 
action or decision: merely because the issue’ 
has: been labeled ° aioe eae ye the i 
“agency. {Footnotes omitted. al. 


In this case, the Sie: issues ‘on. 


appeal are whether Departmental — 
~ regulations’ in 25 CFR. 23.29 were ~ 


Slee a fundamental principle of judicial - violated and, if $0, what: are the 


procedure that a court has’ “Jurisdiction to © 


consequences of. that violation. | 


This is a legal question that does’. 
not involve the exercise of discre- 
eral Courts, section 16 (2d ed. 1970). As a ah 

_ quasi-judicial tribunal charged with the Te 

~ sponsibility: of: ‘perfoming | objective inde-- 
the 
Board of Indian Appeals also has inherent | 
. authority to determine its own jurisdiction 
upon | 


tion. It is, therefore, within the 


Board’ S Jurisdiction. 


Discussion and Conclusions | 


"Appellant argues | ‘in essence ; 


that, because of BIA’s failure to 
follow. 25 CFR 23.29'and to. inform 
~-itof deficiencies + in its. application, 
-it was.deprived of the opportunity — 
to correct its application so.that it — 
could be: seriously considered. ‘The | 
BIA contends that there.was:sub- _ 
stantial compliance with the. regu- 
lations, which are. themselves not. | 


they are 
aaa to. ve Orgel, 


2 Omitted footnote 9 specifically sidresase the: Board’s 
action in Ahtone, supra,. stating among other things: - <i 

“By delimiting its holding in AAtone, the Board ase es 
not imply it may-have reached a-different conclusion on. . 
the merits of the case than that of the Acting Deputy — 
Commissioner. Since it. did. not have the ‘agency record — 
before it, it is even’ speculative | whether the Board would © 
have characterized the disposition in Aljone as 5 other. : 
than a ey discretionary 1 matter.” th Dee a ss 


- (9D. 


ina. 
+» a 


7 the. Secretary and his. representa- 
_ tives are.bound. by it.and it has | 
‘the force and effect of law. United — 
—.. States v. Nixon, 418 U. S.-683,. 694- - 
96 (1974); ‘Service v. Dulles, 
US. 368, 388 (1957); David V. ~ 
ae Udy, ADS TBLA. 389 (1980);. Wilfred ‘xcth Ree 
an Plomis, 34 IBLA 222 (1978). | 
—.. The BIA attempts to distinguish 
oe “several cases finding due process — 
violations from this case. It.is true. 
-. that the cases are distinguishable 
-.. on. their facts: The legal proposi- 
-. .. tion established by all of the cited — 
. cases, however, applies in this. 
' case: Regulations adopted’ by. an 
. ...agency that grants substantive or. 
pa ae significant: procedural’ rights: are — 
_.. binding-on- the agency and will be™ ° 
2 ~entorced. 2 as. s law unless and: until ie 


96). " ALBUTTAN/PRIBILOF ISLANDS ASSOCIATION, INC. v ACTING 
“aa "DEPUTY ASS'T SECRETARY © 


April 9, Z 982. 


Sete © Sa and ispateh i in 1 proceed: 
~~ ings.” 
Ft EB |e The provisions | of 25 CFR” 
a 2B 29(b)(4) require BIA to take spe- . 
-. gific actions when its review of an. 
.. Indian Child Welfare Act grant 
ss application indicates. that the ap- 
.. plication may be 
This regulation is not the type of 
a that 
-. BIA alleges. It creates substantive 
rights to advance notification of | 
"possible. disapproval . of a. grant. ap- 
.. plication’ and. to. assistance as 
>... available. in. remedying the prob- 
_... lems in the application. ‘Although © 
22 the Act. did not require the Secre- 
tary. of the Interior to adopt this. 


28. 


“housekeeping” provision. 


_ particular regulation,. the regula- 


~.. tion was clearly within his discre- 
_ tionary authority -to. establish. in — 
_ implementation of. the statute. 
~ Once this regulation was adopted, 


and-so. long as it remains extant, 


i a vAppalles s answer brief a ee page we quoting French vo 
MPS Edwards, 80. US. 3 tiles 506, pel (1872). 


a 


disapproved. % 


" lant; 


854. 


its discretion, the agency can 


limit. itself by promulgating regu- 7 ae 
conduct. Pia 


lations governing — its. 


‘Service v. Dulles, supra. oe ee 
- Neither is it true that. BIA ee 
seanually: complied with the regu- 
lation. Although BIA did provide = 
some general: orientation to poten-.. 
tial: applicants, taclading: appel- =e: 
assistance did not pera to spe 
cific’ notice of deficiencies follow-. 
ing initial review which is ‘con-  __ 
templated. in. 25. CFR -23.29b)(4). 
Without .such notice, appellant 
was. deprived of the right guaran- 
teed in the regulation to attempt. 
to remedy problems in its applica- 
. tion in order that the application Pas 
7 might receive initial approval. = 
Therefore, pursuant to the au- a 
thority delegated to the Board of 
‘Indian Appeals by the: Secretary - . 
of the Interior, 48 CFR 4.1, the 
decision of the — 
. Acting Deputy Assistant Secre- 
_ tary—Indian Affairs (Operations) er 
is reversed and the case is re 
‘manded to the Bureau’ of ' Indian 
_ Affairs so that it may ‘expeditious- ae, 
ly follow. the. procedures outlined — 
in 25 CFR. 23. 29(b)(4).. ‘This deci- 
sion does not require BIA to ap-. 
- prove appellant’s application or to. 
give grant. funds to appellant. 
_ should . the. application be .ap- -— 
‘proved. It requires only that. BIA ik 
follow its regulations in dealing ran 
with appellant’s application. eae 
‘The Board has considered. this 
"case ahead of other -eppeale ae ae 


‘on. Sept. 1980, - 


are dee or ones te 
- Thus, while BIA may be correct 
that an agency normally has some ~~ 
freedom in determining how to 
exercise authority. committed to 
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ously schema in mecoiaen of 


the fact that an adjudication over 


fiscal year 1981 grant funds: is 


_ subject to mootness.* So as not to 


require the Bureau to take actions 


~which would be futile for all con-. 


cerned, the Board. will retain lim- 
ited jurisdiction in this: matter to 
~ rule on a motion that the Bureau 
be relieved of remand require- 
“ments imposed by this decision on 


- grounds of mootness. Any such 
- motion, however, must be filed 


within 10 days from receipt-of this 
decision and. must set forth: specif- 
iC. factual circumstances indicat- 
ing that even if appellant’ s appli- 


cation for fiscal year: 1981 funds 
_were to be. approved, no funds 


could now be provided. | 


| This decision i is mnat for the De- 
| partment. . 


” FRANKLIN D. ARNESS 
‘Administrative Judge 


We CONCUR: 


| Ws. Pup Horton gee 3 
| Cad Administrative - Judge 


| J ERRY Musca f 
Administrative Judge: 7 


| ~atosionin & ARAPAHOE. 
| TRIBES v. COMMISSIONER OF 
7 INDIAN AFFAIRS — 
| on IBIA 263 

‘Decided April 16, 1 982 


Appeal from decision of the Com- 
| missioner of Indian Affairs Ye- 


4 Apel: points out, however, that.pursuant to 31 


: U.S.C. § 701. (1976). appropriated funds are available for 
obligation for. 2° years following the expiration of the 


fe oe year in which they. are appronrister 


DECISIONS OF THE: PEpS en OF THE INTERIOR 


[89 LD. 


quiring that per capita payments a 


to Indian minors in institutional 
and foster care be ‘considered in 
determining their ene for = 


“child welfare assistance. 


‘Affirmed in part; vacated. in of 
part. | | 


1. Indians: Fiscal and Financial a 
Affairs—Indians: Social Welfare | 


An examination’ of the egistive eee 7 
of 25.U.S.C. § 613 (1976) reveals that it was 
not intended’.to exempt per capita pay- :; 


ments from being used by Indian‘ minors | 


to meet: costs of foster home assistance or 


institutional care. 


9-Endians: Fiseal ‘and Financial 


Affairs—Indians: Guardianship— | 
Indians: Individual Indian Money = 
Accounts—Indians: Social Wel- | 


| fare | 


Under 25 CFR. 104.4, deharoneay from. a.- 
‘minor’s IIM account must be made inac- | 
; cordance ‘with “the best interest of the | 


minor.” This’ regulation obligates BIA . to 


make individualized determinations before = 


disbursing: funds for, among other r things, 
the cost of custodial ¢ care, | | 


aie APPEARANCES: Reid - Peyton a 
Chambers, Esgq., Sonosky, Cham- 


bers, Sachse & Guido, for. appel- 


lant Shoshone Tribe; R: Anthony __ 


Rogers, Esq., and Susan Bergh- 


oef, Esq., Wilkinson, Cragun & 


Barker, for appellant Arapahoe 
Tribe; Penny. Coleman, Esq, 


Office of the Solicitor,. Division ._ 


of Indian. Affairs, Department of. 


the. Interior,. for appellee. oe 


_ missioner 
- Counsel to the Board: earn a A. 


of .Indian Affairs. 


Lynn. 
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Apri 16 1982.’ 


: OPINI ON BY > 
_ ADMINI STRATIVE JUDGE — 
HOR TON — | 


INTERIOR BOARD OF INDIAN 
APPEALS: _ 


The Shoshone and Avabahoe : 
this 


Tribes. (appellants) filed 
appeal with. the Board of Indian 
Appeals on Jan. 19,-1981...Appel- 
lants sought review of the action 
taken by the Commissioner of 
Indian Affairs as expressed in 
various. memoranda, including 


those of Apr. 14 and Dec. 1, 1980, 
“personal fi- 
of Indian 
_ minors be used to pay the cost of. 
; placement i in foster or institution- | 
al care. The administrative. record | 
in this case, which the Board re-_ 
ceived on Mar. 27, 1981, contained 
a copy of a Mar. 11, 1981, memo- 

- randum from the Acting Deputy 
Commissioner . of Indian Affairs. 
1980, 
“memorandum. After. the conclu-. 


requiring ‘that the 
nancial resources” 


amending the Apr. 14, 


-1The Mar. 11, 1981, memorandum states: pes 


“The policy of this Bureau is to provide social services 
grant assistance based upon need to otherwise eligible ’ 
'__. ¢lientele; including children. : 
“Accordingly, Social Security benefits, Veterans Ad: 


ministration benefits’ and all other income accruing to 
children, except income exempted by Federal: statute, 


shall be considered as a resource available to meet need.. 
- This includes all income deposited in a child’s Individual” 


Indian’ Money (IIM) account with the exception of per 
capita shares of judgment. funds which shall be protected 


in full accordance with the provieione of 25 CFR 60.10 


and 25 CFR 104.4. 
“However, i in those individual focationa where the pre- 


vailing state standard of assistance provides for preserva- 
tion of clientele minor’s funds through a specified allow-. 


ance limitation, the Bureau's social services program 
shall follow that allowance limitation. ~ 


“This policy pertaining to use of children’s personal fi- 
- nancial resources applies to all instances where this’ 
- Bureau is called upon to assume financial responsibility . 
‘for child placements in foster or institutional care as pro- 
vided:for in.25 CFR 20. The policy.also applies in‘ all-in-- 
stances where children are included.in a general assist-- 


ance application. . 
“This policy supersedes the Gomi nulasinder’s April 14, 
1980 policy memorandum, subject above. However, noth- 


ing in. this policy. supersedes, modifies or in any way. 


a 


-Arapahoe_ _ 
‘month.? For. minors placed «in 
foster: or institutional c 
payments are held: by the Bureau - 
- of Indian’ Affairs (BIA) in “Indi-. 
vidual Indian’ Money. accounts” 
(IM account) as” ‘defined. cat 25: 
* CFR 104.13 0°° 2 os : 


sion of aes the Board heard - 
oral arguments. -in this case. on 


‘dan. 29, 1982. 
Background © 
The Shoshone: and Neen 


Tribes share the Wind River Res- 
ervation in Wyoming. Tribal trust 
lands on the reservation are 
leased. for. oil and gas - develop- 
ment. Pursuant to 25 U.S.C. § 618 


(1976), 85 percent of the’ trust. .. 
_ funds generated by these leases is 


“paid per capita to the members | 


of the respective tribes in. equal 
-monthly. installments on the first 


day of each month.” Presently it 


appears that each Shoshone re- ae 


ceivés $510 per month and ‘each 
receives. $216 per — 


care, these 


-One hundred dollars of eabn ree | 
capita payment made to a ‘minor — 
in foster or institutional care is 


currently » ‘applied by BIA to the 
- cost of custodial. care,*’ which. is — 


$264 per child per month.® The 


-rest of each per capita payment is 


retained in the minor’s ITM ac-. 
count. The balance of the cost: of. 
foster or institutional care. is paid. 
by the BIA. pigweSs she 7 


changes the Posalataky requirements of: 25 CFR 20, 25 
CFR 60.10 or 25 CFR-104.4,” -. . 
*Parties’ Stipulation No. 4; Jan. 8, 1982: Ghichone In- 


‘dians receive larger payments:because the tribal mem-.- 
z Bereme 3 is less than that of the Arapahoe tribe (Tr. 1). °... 


-§Parties’ Stipulation No. 2, Jan. 8; 1982. - 

‘The’ Business. Councils of ‘the two tribes agreed infor- 
mally to this arrangement (Tr. 3-5).: - 

‘Parties’ cao No. 4, Jan. 8, 1982. 


needs ~ 


‘The ee procedure. would be : 
eeieifeanty. changed under the 


terms of the Mar. 11, 1981, memo- 
- randum.® ‘Specifically, - the BIA 


would consider all income accru- | 
_-. ing to Indian minors as a resource © 

- eligible to meet social service 
~ exceptions.. 


with three 
- Under the Mar. 11 memorandum, 
- the.three resources not eligible to 
_ be considered by the Bureau in 
_determining | need are (1) income 


im exempted by Federal statute, (2). 
per capita shares of judgment. 
- funds, and (8) the amount of funds 


a which under applicable state law 
is. reserved for minors. in state 


aad) public assistance programs. Thus, 

_in Wyoming, where . the” Wind 
located, 
- Indian’ minors. would i entitled 


| River. Reservation 


- under exception three to accumu- 


~ late $750 free and. clear from con-.. 
sideration by the BIA-in its as- 
sessment of financial need.’ As.to— 
appellants, then, BIA: would: ap- 


parently pay the entire cost of in- 


-stitutional or foster care for each. 
minor until $7 50 had accumulated: 


- in that minor’s TIM. account. At 
that. time, the minor... 


“ available r resources. e. 


_ Supra, n.1.- ‘The effectiveness of the Mar. 11, 1981, 
eh memorandum was stayed until Dec: 18, 1981, by order of 
‘the Board:dated Nov. 25, 1981, pursuant to the provisions 


. Do of 43 CFR 4:21(a) and ({b). The stay was subsequently ex- 
_ °° tended to Jan. 20, 1982 (by order dated Dec. 16,.1981), | 
~ and then “until the issuance of a decision in this case or 


: until further notice” (order dated Jan. 18, 1982). 


7This is because Wyoming law establishes $7 50.as an” 


allowance limitation for the preservation of. -clientele 
- -\ minors’ funds in. the administration. of its own public as- 
- sistance program (Appellant’s Opening Brief at 2). 


8 As previously noted the present practice at Wind: 


River requires.minors to contribute no'more than $100 of 
- each. per capita payment towards the cost of institutional 
or somer care assistance. 


DECISIONS OF THE DEPARTMENT ‘OF THE INTERIOR | 


whether 


CFR 


that. | would © 
__. become responsible. for paying the. 
’- cost of care to the extent of eas 


Need” 


| 6 LD. 


 Deeiasien. Findings, and 
Conelusions 


This case’ presents tno: major = 


issues: First, whether the position ~ 


set forth in the Mar. 11, 1981, — 
memorandum of . the Acting — 
Deputy Commissioner accurately 


states the applicable law; second, - 
capita payments 


per 
made to minor ‘members of the 
Shoshone and Arapahoe Tribes 


under 25 USC. § 618 (1976), are. 
“resources”: available to. meet 


“need”: within the meaning | of. 25 


CFR Part 20.. | 
The BIA contends that the Mar. 2 

11:memorandum merely restates — 

regulatory requirements found in 


25 CFR. Part 20. These. regula- Pea 


tions, it argues, incorporate state 


standards for determining an indi- — 
“vidual’s need for assistance and > 


the “resources” available to meet — 
such need. A close reading of the _ 
regulations, however, DoeetS this 
contention. 
“Resources” 
20. 1(w) . “services or 
income available to. an Ser . 
person. or family unless excluded — 
by Federal statute for: public as- 
sistance or Supplemental. Security : 


-Income from being considered’: as 
income for the purpose of. deter-.° 
~-. Mining financial need.” This sec- _ 
tion clearly does not incorporate. vee 

. state definitions. of. resources. The... 
only possible provision - within. Ss 


Part 20 that. might require refer- 
ence to state standards for deter- 
mining an individual's - ap Te . 


sources’ is in sec. 20. 1s): 


Act by the public. welfare agency of the 


is defined a 5 - 


means the’ deficit pétaben” ‘Tre oa 

- sources and money amounts necessary to — 

“: meet the cost of basic items ‘and/or: special 9 ~ 
- items by the applicant or recipient as es-. 
tablished pursuant to. the Social Security i 


reveals - 
‘words refer to “the cost” of basic 
nee _ items. and/or special. items. That 
is to say, state si tandards: (i. e., cost - 
estimates for basic. and/or special 7 
- _ items) will be used. to determine 
_. money amounts necessary to meet 
the defined necessities of an indi- 
~ vidual. “Need,” therefore, is com- 
| puted by subtracting the available _ 
“resources” of an: individual. from . 
_.. the “money. amounts” 
under state law to meet the cost 
‘of basic and/or special items of in- 
dividual’. necessity. Consequently, © 
_. the Board agrees with appellants: 
~ . that 2 plain. ‘meaning of. sec. 
- that — the. level - of. 
eee support." * * * shall. be- 

- .. State. standards” 
| _ words, 


: "SHOSHONE & ARAPAHOE TRIBES v. ‘COMMISSIONER Bo Ee 


April: 1 6, J 982 


vo — ee in THER. the dppligan’-6 or fecipient. re- 
be . sides: and which shall be used by the 
eS Bureau. in determining the. amount of fi- 
_ nancial assistance to be. provided to the ap- - 
+. plicant-or eacaes residing. 1 in n that state. - 
eet ae added.) ane awe | 
gs The BIA. dosorectly: imiceorota: 
ee the emphasized | wording of this — 
-. » regulation as modifying . both ‘ “Te 
om . sources” and “money. amounts.” A. 
.. ¢areful reading of. the. regulation 
emphasized co 


that the 


. 20:18). 


ee - cost,-shall be established by state. 
standards”. 


* : _ Appelianta! 
2 Brief at 3). 


os on he: Board. therefore’ eects: ae e 
- Bureau’ Ss contention: that the Mar. 


Peeeeale memorandum merely -consti- | ae 

= S “This holding does not prohibit’ BIA from: adopting nine a 
. ‘state standards for preserving: -the funds. ofaminorinin- | 
_stitutional or foster care if after proper. rulemaking pre ° 
“ceedings such standards are determined ‘to be. proper.(As - 
‘previously. noted; BIA has already used rulemaking. to. 9 
adopt state ‘standards “for determining the.level of sup. 

“port which should: be: aes Indians sees for assist- ee a 


~ tutes: an. “interpretive directive” 


— regarding — ‘requirements already 
--.. set forth in 25 CFR. Part. 20 (Ap-- 
.. pellee’s” Brief at 3). ‘Instead, the” 
on memorandum _ “impermissibly ate a 


d; without: — 


necessary 


set. by 
or “in other 
a the regulations ‘provide 
that the payments for foster or in- 

_.. stitutional care, and: their overall. 


<Reply: : 


eae ‘to. establighi a new Pele ® ae 
public 
- notice. and ‘comment. procedures. oe 
established under the Administra- oe 


following. - the 


oe tive: Procedure Act, 5 USC. § 553 : 
> (1976)... See Morton . Vv. Ruiz, AIG 
UB y 199, 974). For this reason, 


of the Acting Deputy Commission- ~~ 
er must be vacated.°.. a 

{1] The next question. is s wheth- = 
‘er, as appellants argue, per capita 
payments made to minor tribal 
_ members are exempted by. Feder- 
al statute from consideration in — _ 
determining — ‘the extent of a 
‘minor’s » a 
meaning of 25 CFR 20.1(w). Appel- 
lants. base their. argument on the 
fourth proviso-in 25 U.S.C. §613° _ 
(1976) which reads: “That said per 
‘capita: payments. shall not:be sub- 
ject to any lien or claim of any a 
“nature against any’ ‘of the mem-. 
bers of said tribes unless. the busi- 
ness council of such: member shall. 
‘consent thereto in writing.” Cer- 
‘tain specific types of debts owed 
to the United States not relevant. a 
here are excluded from this, ae 
-emption. 3 


resources. within the 


pe 95 USC. 5 55104). vaste). states in. pecineak part: seek ap 
“(Rlule’ means the whole or a part of'an agency state-- 
.. ment of “general eae applicability. and future effect de : 

oe ‘signed | to implement,. ‘interpret, or. “prescribe Jaw Ore 


policy. 


ance. 25 BEE 20. 16) 


On its face,. the above-quoted aa 
proviso. of sec. 613 plainly conveys 
“that per capita funds payable to 

-. tribal: members are exempt from =~ 
_use for the payment of any form | 
oo neue or ‘claim not t otherwise a ae 
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~~ mitted. ander the proviso or con- 
_ sented to by the tribal business 
council. Since the businéss coun- 
ceils of the appellant tribes have 


only consented to the use of $100 
of Indian: minors’ ‘per capita funds .. 
~ monthly to help defray the cost of» 


their institutional or foster care, 


the tribes: submit that it is an: ‘Ob-| 


_ vious violation of. Federal. statute 


for the Bureau of utilize:-more 


~~ than $100 of minors’ funds on the 


Wind River - Reservation: to meet” 


custodial care costs. 

, The broad prohibition pnlaniel 

in sec. 618, above, :appears — to 
imply that no member of the ap- 


pellant tribes, including compe- 


— tent adults, can be-required to use 
per capita funds to pay any debt. 
_ This interpretation strains credu- 


_ lity upon. recognition of the: fact, 


acknowledged by appellants, that 
- once per capita: payments are re- 
ceived by: adult members of the 
tribes, the monies are not regard- 
ed as trust. personalty."! -The 


Board cannot dismiss the possibil- 


ity that Congress may. not have 
intended. sec. 613 to serve as. the 
_- equivalent of a safety net against 

ordinary claims and. debts which 
individuals, Indian or non-Indian, 
may be expected to.incur.?? 


The maxim that extrinsic aids | 
in statutory construction may be | 
considered only when a.statute is 
ambiguous and not where the lan- 
guage is clear has. given rise to . 
several exceptions. Thus, it has 
been said that A meaning | 


Ty. (44. See lie: F. ee ‘Handbook of Federal 


Indian Law (1982 ed.).at 630. 
12Proceeds derived from Indian ‘sna on “the Wind 


River Reservation by tribal members are almost entirely 
from per. capita payments authorized by sec...613..The 
reservation contains very. few allotted lands (Tr. 7). (For _ ae eer ae 
— 8 Trust. Funds, Shaan Gaal Aranahoe india Tribes: ea 
_. Hearings on H.R. 1098 before the Subcomm. on. Indian” : 
_ Affairs of the:House Comm. on Public Lands, 80th RE 
Ist Sess., 1-3, 14- 15 et) selearin es) nen tt 


a discussion of the. Secretary’s authority .to use trust 

~ funds to pay legal debts.of deceased Indians in. the pro- 

- bate of estates, see Estate of Ly soseph Kipp, 8 IBIA 
30, 87 LD. 88 (2980) 23 
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the 


‘Subcommittee, 
nesses supporting the bill testified 
‘about conditions on the Wind 
River Reservation. Although over 
-$1° million from oil and gas rent-. 
als had accrued i in n the tribes’ joint 


: (89 LD. a 


wale * ae ne to = igo to <8 


thwart or distort the intent of 


Congress by excluding from con- | 


sideration enlightening material 
from the legislative files.” Federal 


| Communications Commission - Ye eye 
Cohn, - 


154. F. ‘Supp. -899, 910 
(S.D.N.Y. 1957). The Supreme 
Court has declared that “even the 
most basic general principles . of 


statutory construction must yield 
‘to clear contrary evidence of legis- 
lative intent” and found such con- 
_ trary evidence in legislative histo-. 
ry. National Railroad Passenger 


Corp. v. National: Association of 


Railroad Passengers, 414 U.S. 453, 


458 (1974). Under the circum-. 


‘ stances of the case before us, the | 
Board believes it is justified in 
looking to the legislative history 


of sec. 613 as an aid: to construc- ; 
tion. : 

- The ieeuslative history « on sec. ~ 
618 and ‘its fourth proviso‘is not | 


extensive, but is edifying. AR, | 
1098; which became sec. 618, was — 


introduced into the 80th Congress 


by Congressman Frank A. Barrett 


of Wyoming, for his constituents, — 
'- Shoshone and Arapahoe — 
Tribes; and with the concurrence . 


of the State of Wyoming.'* Hear- 
ings were held.before the Subcom- 


mittee on Indian Affairs. of the 


~ House Committee on Public Lands 
on. Mar. .15,' 1947. Congressman 
Barrett, who | was a member of the 


and > other ‘wit- 


ot earned . or 
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| secant in. ie 


clothing, and shelter. 18 The Secre- 


tary of the Interior had. on previ-— 
ous occasions made small per 
| capita. payments to the tribal” 
- members in order to permit. them 
to purchase. these necessities.1° _ 
Witnesses who were members of. 
the tribal councils. of each of the - 
tribes explained that the Shosho- 
ne and Arapahoe were very indi- | 
_ vidualistic people who preferred — 
- to take care of their. own. needs, 
© rather than depend on money 
-. from the Bureau or be. subject to. 
- Federal regulations on how the_ 
- money could be spent.!’ Tribal. 
members, the testimony shows, 
preferred to ‘have a portion of. 
their tribal money paid to the 
people, rather than have such’ 


funds retained in the Treasury on 


_. the possibility that someday some 
tribal use might: be found for the 
money. 18 It was admitted ‘that 


some tribal | members, like any 


other person who™ ‘received un- 
large | amounts of 
| might’. waste the pay-_ 
| ments, ‘but it was felt that. these 


people. were few and that there 


were other measures: that might 

be. taken to protect them and | 
a their families.?° The tribes. ‘asked ; 
only an opportunity | for their 
members to care for themselves... 
and to ‘live as decent American 


: citizens.’ 17 20° 


‘4 Hearings, 2, 8, 10, 
. . Hearings, 2, 5-6, 15-16, 29-25, 
. ‘Hearings, 10, 12, 38. 
_- ‘Hearings, 8-9, 15, 18-20, 26-27.’ 
~ 18Hearings, 8, 20-21... 
19 Hearings, 8, 15, Ves 20, 24. 
13 -?° Hearings, Dte. oe 


United - aca Z : 
- Treasury,'4 the people lived -in— 
abject: poverty, without the. basic. 
~ necessities of : life, including food, 


‘The ‘ion proviso. in sec.. 613° 


was authored by -Congressman — 
Barrett as an. amendment to H.R. 
1098 74 to. ensure that normally: 
the full amount of the per. capita 
payment would be. paid to the in- 
dividual, but recourse: would be 
available against. those persons — 
who. might. be wasting their 


money. In explaining. the amend- 


‘ment. to the Subcommittee, Con-_ 


gressman Barrett: stated: 


‘The purpose of my amendment is fee the. ‘ 
per capita payment. shall be paid out to 
each of the members of the tribe without - 


deductions unless the council, for reasons 
that seem proper ‘to them, shall withhold: 
it and: apply it on loans the individual may 
owe on the theory. that if a man is wasting. 
his money, that he will be required to pay. 


off his loan first before" he — his per 


capita payment: bal 


This statement is s clarified . the i‘ 
testimony of the tribal witnesses 
that when-~per capita payments. 
were made in the past, deductions 
had been taken for debts allegedly _ 
owed to the United States. Some 

of those. debts, such as certain ir- — 
rigation charges, were disputed | 
-when the. deductions were made. 
Since in many cases little, if any, 
of the payment remained after. - 


the deductions were withheld, the . 
people realized: little: benefit from : 
the payment. ’ 23 


. The legislative history. thus. re- 
teenie that the fourth proviso was 
not intended to exempt per capita. 
payments from legitimate. debts — 

- owed by an individual. The re- 
striction was enacted to guarantee. 
_ that the individual would receive _ 
the full) oS oan poet so 


21 Hearings, 20: 


. . 2 Hearings; 7: iz 
_ . Hearings, 33. ae 


| 206. 
ee he or ake aid Fal’ care of 


his” or her own debts, like any 
-. other — 
from restrictions | imposed. by the 
- Bureau.” Read in light of this leg- 
the proviso is | 


responsible - citizen, 


islative history; | 


ment owing to‘an. individual, but - 


not to restrict the use of money ae 
In others, a Ininoremay need spe- 


-cialized health . 
others, a minor with severe handi- 
caps who may never become ‘a 
‘self-sufficient member. of society 


once the. payment was made. ° 


The fourth proviso in. sec. 618, | 
‘itself — 
exempt per. capita. payments: to 
of appellant. 
tribes from being considered as a 
“resource available to meet their. 
| it appears that’ 
"basic necessities, such .as are in-— 
~ cluded in the cost of foster or in- 
-stitutional care, are precisely the 
type of | expenses that were intend- — 
~ ed to be met with the per capita’ 


therefore, | does not — (of | 


minor members 


needs. Instead, 


we payments. 2° The Board so holds.?6 
[2] This holding does not mean 


_ that all of a minor’s per capita - 
. payments may be devoted to the 


. cost. of foster or | 
care.27 Under 25 CFR 104.4, BIA 


_ must disburse the IIM funds of a 
minor in accordance with “the 


| 74We are not. asking for direct help from the Govern- 
- ment. We-have’ -money, : and where we: have. it we.are. . 
: asking for that money to TeHEVE: our, situation.” ’ Hearing, 


OB. 


3 OA 1956 srsenieit: to. sec. 613 ‘added a provision. id 
‘ piving the Secretary authority to protect. and’ ‘conserve . 
funds payable to minors and incompetents. Act of July 
25, 1956, 70 Stat. 642..This- provision was. deleted in 1958. 
Act of Aug. 8, 1958,. PLL. (85- 610, , $2, 12, Stat. 541. See Tr. 


9-11. 


to the United States and unless otherwise agreed upon 
~ by the tribal business councils in writing. - 


_. 2tIn their. briefs appellants argued that: the Chane: | 
_ sioner of Indian Affairs was “attempting to use the prop- 


_erty of minor trust beneficiaries to pay for services the 
United States is legally obligated to provide as trustee,” 
citing White v. Califano, 581 F.2d 697 (8th Cir. 1978) (Ap- 


 pellants’ Opening Brief at 7)..As a practical: matter, ap- 
pellants abandoned. this coe during oral reer (see 


a: Tr. 6-8; 42-40). 


_ DECISION o OF. ‘THE. DEPARTMENT oF: THE INTERIOR 


’ free 


institutional - 


28 The Board’ Ss holding ‘docs not. deprive the fourth pro- ee 
. viso.of sec. 618 of meaning or effect: Evaluated. in. light of 
- its legislative history, Congress: merely intended by this. . 
proviso to ensure that per capita funds payable to tribal .- 
members would not be subject to diminution prior to re- 

ceipt by the:Indian. payee, except for special debts owed — 


go LD. 


best. nic of -the. aor ‘This. ° 
regulation obligates the Secretary 
to make individualized. determina- . 
tions as to what constitutes a par- 


ticular minor’s" best. interests: In: . 


some cases, a minor’s best inter-. 
seen to protect the initial pay- ests may be served by allowing © 
per. capita’ ‘payments ‘to -accumu-'_ 


late for future: educational needs. 


‘eare. In | still 


may be best served by applying a 


large percentage of the payments: 
to the costs of institutional care. 


The Board is not unmindful. of 
the fact that minors.in foster and 


institutional care need assistance 


in becoming fully’ functioning 


adults because of special problems oe 


that are often exacerbated by the 


_absence of a stable homelife. Such 


individuals frequently. require 
public assistance throughout part 


_or all of their lives. The BIA’s re- 
sponsibility in integrating 25 CFR 


Part 20 with 25 CFR 104.4 is to 


determine how public assistance 
can best be used:to give a minor _ 
an. opportunity to develop his or 
cher own. potentials. so that he. or 
she can beconie, if possible, a self- 


reliant adult, able to function in. 


‘society without further need for 
public. ‘assistance. 
goal, which is ‘properly subordi- — 
nated to the minor’s best’ interests — 
under. the Department’s regula- 


A secondary 


tory ‘scheme, is to reduce to the 


extent possible the expenditure of 
| public assistance funds: Thus, BIA 


may consider per capita payments _ 
made to a minor under 25.U.S.C. 


-§613 (1976) as a resource. avail- 
_able for use in paying the costs of 
: foster « or institutional care when as 


is vacated; the decision. | 
, Bureau. of Indian Affairs. that per — 
: received by. 
'. ... minors of the Shoshone and Arap- _ 
~  ahoe tribes of the Wind River Res- 
 ervation under authority of 25 — 
USC. § 613 may be considered. as’ 
a resource eligible to meet need ee 
under the BIA’s social services, 


ae capita 


e eae, perce 7 a 
7 Administrative Fudge ee 2 


: oe | Administrative dosecanke 


as : 63 IBLA 228. | _ 
oo. 8 ‘Decided | April 16, 1982 


Bat it peal: fica: the: decision. of: the 
California State Office, Bureau. 
“of Land Management, canceling 

& in Part, oil and: gas lease CA 427 5. 


eR eh? Oe, ee _ ROMOLA A. JARETT a 


om - April. 16 1982 | oa 


- a use is. GL otherwise 3 in Viele 


tion of law or detrimental. to the 


_ best. interests of the minor.: 


to the Board of Indian Appeals by 


.. the Secretary of the Interior, 43 
CFR 4.1, it is ordered. as follows: 
.. The Mar. ‘11, 1981, memorandum 

: issued by the Acting Deputy Com- 


missioner of Indian Affairs to BIA 


res _ Area Directors, which the Board © 
has. found: seeks. to. ‘promulgate 


standards required by law to be 
published i in the Federal Register, 


payments . 


| program is affirmed.. 


This: decision 3 is final for the De- . 


- : partment. 


iy > ae — Horton : ae 
_ Chief Administrative Ce 


: We CONCUR:: 


. Ji ERRY ‘Muskrat 


-ROMOLA, A. J ARETT. 


s APPEARANCES: 


of the Tarett,, pro. se. ge ae 


~~" Jands: 
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Affirmed. 


. “ Necwaiitas ‘Refunds—Oil I and 


Pursuant to authority deeeeted - Gas Leases: Rentals: 


Where a noncompetitive ‘oil and gas ee oe 
- is canceled in part. because some’of the .. 
lands were already patented, the | Depart- 
“ment may return. the excess rentals: pursu- 
_ ant to the repayment provision of the Fed- 

eral Land Policy and Management Act of 


1976, 48: U.S.C. §1784(c) (1976). However, 
in absence of: statutory provisions, no in- 


_ terest ‘may be paid ae the Government on. re es 
such funds. Se ae: _ ee ee 


Ramee . . . | 


| OPINION BY = 
ADMINISTRA TIVE JUDGE 
FRAZIER ee 


; "INTERIOR BOARD OF LAND : i. 


APPEALS | 


This see is ‘taken ae a | de- 


cision dated Jan. 18, 1982; by the 
California State. Office, Bureau of 
_. Land Management (BLM), cancel- - 
-. ing in part. noncompetitive oiland 
gas lease CA 4275, issued. effective 
June 1, 1977, as to the. following — 
. 11 E, Mount — 
Diablo meridian, sec... 5, ‘lots Sand 
~. 6. (81.92 acres).”. 


cop. 22 S.,..R.. 


The decision 


states. that when the lease was _ 
issued it was mistakenly believed 
~~ that the above-described lands) ~ 
Were: -available for oil. and. gas 
ie leasing. Subsequently, however, it 
os was found that. these lands were 
, s patented under Homestead: Patent. va 
Ne 734052, Feb. 11, 1920, with no 
mineral reservation to the United 
‘States. The decision indicates that: 
the lease rental totalling $410°(. 
- years x $82per year) would be re” 
funded when the decision became | 


Sener ee 


208: 


? In the wraae of reasons, ap- 


pellant does not challenge the 


partial cancellation of her lease. 


She does, however, request that 


the refund to her include interest 
-. in the amount of $107. 10. This 
‘figure is based on computations — 


applying a 9% percent per month 


interest. rate to the payment. ap- 


-Plicable to the 81.92 acres over 
the number of months elapsed 


_ since the lease was issued. | 
vet LT Statutory authorization for a 
a refunds is provided by sec. 304(c) 


of the Federal Land Policy and 
ae Management. Act » of 1976,° 43 
U.S.C. § 17 34(c) ete) as follows: 


—() Refunds 


In any case where. it shall appear to. the 


| satisfaction of the> Secretary that any 
- person has. made a payment under any 


statute relating to the sale, lease,. use, or — 
~~ other disposition of public. lands. which: is~ 


"DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 


Wee CONCUR: 


co 


sabes or per Thus, no foun- 
dations are present in the case at_ 
‘bar upon which: appellant could 
base a recovery of interest in ad- 
dition to. the - refund _ Properly cal 3 
computed by BLM: 


Therefore, pursuant’ io the au- | 


thority delegated to the Board of — | 


Land Appeals by the Secretary of — 


the Interior, 48 CFR 4.1, the deci- 
sion appealed from i is affirmed. 


Gam M. FRAZIER .. oe 
| Administrative e Fuclge ae 


| Epwarp W. as << 
Administrative -_ | 


James L. BURSKI - 7 
Administrative Judge ee 


-not required or is in excess of the amount a i 


- required by. applicable law andthe regula- ~ 
_ tions issued by the Secretary, the Secre- — 


63 IBLA 240 


tary; upon application or otherwise, may 


Cause a refund to be made. non epeheve 7 
| _ funds. | | 

The Board fea held that. fefunds . 
instances 
_ where lease rentals. were “paid for 


are appropriate in 


lands: which were never: really 


subject to oil and gas’ leasing and 


_ Where the lessees derived no bene- 

fits from the lease. See Bruce: An- 
derson, 30 IBLA 118. (1977) and 
_cases there. cited. Exaction. of in- 
terest from the Government, how- 


ever, requires statutory authority. | 
Rosenman v. United States, 323 


US. 658, . 663 (1945). In United 


_ States v. Thayer-West Point Hotel 
Co., 329 U.S. 585,:588 (1947), the © 

oe. Court referred to the traditional 
- rule that-interest cannot be recov- 
ered against the. United. States — 
upon unpaid accounts. or. claims in 


-.the absence of an’ express: provi- 


~ sion to the contrary in a relevant 


N OLA GRACE PTASYN SKI 


"Decided April. 19, 1982 . 


reer from ‘the decision of the 2° 


Acting Director, - Geological 4 


‘Survey, denying an appeal frome 
the decision of the Area Oil and -— 
Gas” ‘Supervisor, 
ming, requiring payment of com- 
‘pensatory royalty on oil and Bas ae 
lease W-39532. _ 


Casper, Wyo- 


‘Affirmed as. modified. 


‘4. Oil and Gas Leases: coichie. | 
and Gas. — 


tory Royalty—Oil 
Leases: Drainage—Oil and Gas 
Leases: Drilling ~ e 


Neither the standard lease- terms nor. the . 

applicable regulation,.30 CFR 221.21(c), re 

- quire the payment of compensatory .royal- 

ty. for drainage from Government lands, 
where it can be established that a prudent — 
operator would not drill.an offsetting well. | 
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NOLA GRACE PTASYNSKI pe ces 


April 19, 1982 


; 2, Rules | cof Pegetiee:: - Appeals: 
Failure — 


Where :the Geological Survey informs an 
oil and: gas lessee that completion of a well. 
on an adjacent tract of land has resulted 
in. substantial drainage from the Govern- 
ment’s land and directs the lessee to either 


complete an offset well or tender compen- : 
-satory royalties, the lessee may attempt to | 


show that the drainage is not substantial 
or that a prudent operator would not at- 
. tempt to complete.a paying well. Where, 
however, the lessee does, not. challenge ‘the 
factual predicates of the Survey. demand 
within a reasonable time:after he has been 
informed of them, the right to subsequent- 
ly contravene the factual determinations 
of: Survey on these points is waived. . 


3. Oil and Gas Leases: eee 


tory Royalty—Oil . 


and - Gas 
Leases: Drainage tee ee 


Where a lessee, after. due notice: fails to. 


submit evidence that a requested : offset 
well was unneeded, and also fails to timely 
complete the well, compensatory royalty is 
properly assessed, regardless whether the 


f¢ 


well which. is. “eventually ‘drilled | is. “a 


paying well.” ee 


4. Oil and Gas Leases: Coipensa: | 


tory . Royalty—Oil - | and Gas 


Leases: Drainage. 


Before a lessee may ‘plead: impossibility of 
performance as a bar to. fulfillment of.a 
contractual requirement, the lessee must 
show that no alternate method of compli- 
_ ance is possible: Where possible alterna- 
tives exist, a lessee is not: excused ‘from a 
contractual obligation merely’ because one 
alternative i is not.feasible._ 


5. Oil and Gas Leases: Compensa- 
tory . Royalty—Oil | and bas 
| Leases: Drainage 


~ Compensatory. royalties for failure. to. com- 
plete.a protective well -are. properly . as- 


sessed after a reasonable time from’ notice .. 
of drainage - -by the lessor until an. offset | 


well has been. completed. 


co 415-259 0 - 83-14. 


: to. - Appeal—Rules of 
Practice: Appeals: Timely Filing _ 


_ APPEARANCES: Ww. Fr Drew, 
Esq., oe Wyoming, for. ap 
Pa 


: OPINION BY or.” 
_ ADMINISTRA TI VE J UDGE 
: _ BURSKI. 


- INTERIOR BOARD OF LAND 
| APPEALS 


N ola Grace Ptasynski i ap- 
pealed the decision of the Acting 


. Director of the Geological Survey — 


(Survey), dated June 18, 1979, 
denying her appeal of the decision 
of Survey’s Casper, Wyoming, 
Area Oil and Gas Supervisor re- _ 
quiring payment of compensatory - 

royalty on oil and gas lease 


‘W-39582. Only the part of this lease 
which embraces the NW4NE% of 


sec. 33, T, 36 N., R. 69 W., sixth 
principal meridian, Converse | 
County, Wyoming, is ‘the subject _ 
of the dispute in this case. _ es 

By certified letters, dated ‘Sept. 
24, 1976, and Apr. 26, 1977,— 
Survey notified appellant and the 
lessees: of .oil and gas lease 
W-35689 that: completion of a well, 
designated as No. 2-33 on the 
NEYNWY, of sec. 338, T. 36 N., R. 
69 W., sixth principal meridian, 
on Apr. 13, 1976, would result in 


drainage of the lands covered by 


their leases. and: therefore - re- 


quired communitization of. the - 


area and drilling of a protective — 
well or, alternatively, payment of © 


7 compensatory royalties.’ Noting 
.. that, under the standard terms of 
| the Jeases, | 


appellant and” the | 


. 'While both letters’ tpaterted only to dritnage belie 


caused by well No. 2-33 in the NEANW sec..33, subse- 


“quent assessments of compensatory. royalty indicated 


that drainage was also being caused by. well No. il 83 i in 


: the aseaaicel sec. 30. 


- othe ee had gevded te drill 
any wells necessary to protect. the 
- leased lands from drainage: or to. 
~~ compensate’ the Federal Govern- 
ment for the estimated loss-of roy- 


— alty through drainage, Survey in- 
formed appellant that, in the ab- 
sence of diligent drilling oper- 
ations, compensatory 
would be assessed as of Apr. 13, 


1976. Both letters, gave appellant 
the. opportunity to contravene 
- Survey’s» determination | 


drainage was occurring. Thus, the 


Apr. 26, 1977, letter stated “if you — 
contend that no offset protection _ 
is necessary, detailed engineering, 
data _ 

~ should be furnished to justify this - 
_.~ position.” When appellant did not. 

... submit any justification or. evi- 
-...:-dence of drilling on her . leased 
lands, Survey issued a ‘decision 
» _ letter, dated Sept. 28, 1977, assess- — 

- Ing compensatory royalty. on ‘ap- : 


- geologic,. and: economic 


pellant’s lease. - 


>. Appellant responded by. ‘ister 
ae: dated Oct. 25, 1977, asserting that 
the demand for compensatory roy- 
~ alty was- inappropriate - and re- 
-. questing that. the. 
_. changed. She claimed that, under 
the established drilling and spac- 

... ing units for sec. 338, it was impos- 
_. sible for her to drill. on her 40. 
acres. independently,” and that the | 


aby % order Pa Dec. 2, 1975, the Wyaniing Oil and 


Gas Conservation Commission had: established 160-acre. . 
drilling and Spacing units for the: production: of oil and 

> pssociated gas from the-Teapot formation in the Well. 

_. ‘Draw Field, Converse: ‘County, Wyoming. The order. cov-' 

- ered all of sec. 33, T..86 N., R. 69 W., sixth principal me 

_- vidian, and’ provided that ‘the permitted location for a. 
test well inthe NEY would be. the center. of. the. 
- ..NEXNEK. The Commission later entered a-permanent — 
order establishing the 160-acre units for sec. 88 and the. -- 


same permitted drilling location. Appellant, as lessee of 


_, the NWKNEY, of sec. 38, was therefore prohibited from 

. drilling on her own leasehold and held no interest in the’ | 
~ leases covering the NEXNE}, of sec. 33. In Feb. 1977 ap- 
-- pellant-executed an ‘authorization. for expenditure-where-. 
‘by. she agreed to pay her 25: percent share. of the cost of | 
- drilling and completing the well in the NEXNEYX, of sec. - 
83, but the lessees of the EANE% of sec. 33. ‘declined to - 
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royalties 


that. 


decision be | 


ee win 


Behe ieeeeee in ihe NEY had ear- 
lier declined to drill because they 
believed that any well would be of — 
doubtful commercial value. She 


indicated that, nevertheless, they — 


had proceeded jointly to drill a 
well on. the NE4XNE% of sec. -33 
and would attempt completion. 
| Appellant. argued that she has di- 
- ligently developed the other: por- — 
tions of her lease, and suggested | 
‘that it was inequitable to assess 


her compensatory royalties under 


the totality of the relevant: Cire ae 
cumstances. Say TO 

By letter. dated Feb: 3, 1978, ec. 
Survey. notified appellant. that the»... 


compensatory royalty assessment 


for drainage from the offset wells 
would terminate as of Nov. 14, 
1977, the completion date of the — 


protective well located — ‘on the 


NEXNEY, of sec. 38.2 The letter 
reiterated that the royalty: pay- = 
ments were then due and payable > 
: without addressing the conten- 
‘tions. in appellant’s. Oct. 
letter. In. response, appellant. reit- 
erated the. arguments in the Octo- 
ber letter and again Tequested = 
that the decision assessing com- 
pensatory royalty. be reversed. On 
Feb. 28, 1978, Survey’ again noti- 
‘fied . appellant that the royalty =~ 
payments were due and stated 2 
that “the assessment to protect __ 
your Federal lease W-39532 from _ 
drainage * * * will: not be waived. 
This: assessment is not a penalty — 
but protection against drainage by om 

_ offset. wells to Federal | leases.” eek 
7 The letter also stated that. -appe- » os 


drill the well at that time. because of the questionable ln 
commercial value of such well... 


The Feb. 3 letter noted that until ' a  cormmunitization : 
plan was’ approved. by Survey, appellant would. be as-. 


sessed, for royalty purposes, 25 percent of the production | a 
- of the well. A communitization plan. was eventually ap- 


proved on Mar. 22, 1978, wi an effective date et Oct. i, 
1977, it gLite ae es, at 7 


DOTT 2 


aes. 
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+ April 18, 1982 


ae a the ere to: eee the 
decision to the Director of ‘Survey. 

be Appellant. filed a. ‘notice. of. 
-. .appeal’ with ‘the’ Director’: and: 
statement ‘of: reasons on Mar. 29, 


-1978,4 which Summarized her are: es 
: none of these. alleged events relieve. appel-. es 

~ lant of her obligation to. make compensa-  * 
_ tory. royalty payments. Under the. regula- sn 
tions. (830 CFR 221.21(0)), : “where there is ~ 
drainage a lessee is obligated to pay com: » 
pensatory royalties in the: absence of a pro- 
tective. well irrespective of whether the 


ae guments as follows: - 


oe WHEREFORE, for the ‘reason aihak this” 
~ Appéllant was prohibited by orders of the . 

: Wyoming Oil. and Gas Conservation Com-. 
“mission - from drilling atest well to the: 
Teapot formation in the NWY%NEY of Sec- 


tion 38, Township 386 North, Range 69 
West; because this Appellant. could not 


-. drill on a lease owned by another party at’ 
the approved location in the NE%NE¥ of : 


said Section 33; and, for the reason: this 


Appellant did.in 1976, agree to pay her: 
proportionate 25% of the cost of. drilling a 
test. well: to the Teapot formation in the’ - 
NEX%NE of said: Section 38, and said well. 


was not.at that time drilled because : the 


-. owners. of the oil and gas leasehold estate. 
in the EXNEY: of said Section 33. declined. 
to participate in a well at a location in ac- 
cordance with the orders of the Wyoming. 
Oil and Gas Conservation Commission, | it: 


is inequitable and unjust to assess this Ap- 
pellant compensatory royalty. 


~The Acting Director of “Survey 
- denied this appeal by a decision 


dated June 18, 1979, which stated: 


The order appealed from is presumptive: 


ly valid. Gables by the Sea v. Lea, 365 F... 
-. Supp. 826 (S:D. Fla., 1973),. aff'd: 498 F.2d 
-° 1840: (C.A. 5, 1974); Cert. den., 419. U.S. 
1105. Thus, appellant. had the burden. of - 


| showing its invalidity. 
Appellant did not establish: that. offset 
protection. was. unnecessary since. she 


failed to show that there was no drainage | 


‘from: her. lease; and the record ‘indicates 


_ that the offset well will be a paying well. 
| _ Appellant alleges that (1) the spacing © 
7 “orders of the Wyoming Oil and Gas Com- 
mission . Cagis aang. of an _ offset: 


“By letter dated hoe 24, 1978, ‘Soeditant ais request 
- ed that payment of the compensatory royalties be held in 
_ abeyance pending the decision on appeal.-On June: 30,.. 
. 1978, the Acting Director of Survey denied this request’ \ 
_. and indicated that the’ contested royalty payments would. 
* be refunded or credited to the proper. account should the 


_ decision on beppeel be favorable to appellant. 


~vey’s Sept. 28, 


well. on Chee jeaeey ‘aud Q the offset well an 
-was not. drilled. earlier because participa- 
_tion by the owners of ‘adjacent. private 
‘lands was required by the State Oil and 
Gas Commission, and‘such adjoining prop- 
_- erty owners ‘initially. declined: to. partici- 
pate in the drilling of the well. However, — 


lessee is in fact able to drill a protective 


well... 


Bion this decision: appellant 
has taken this appeal. In her 
statement of reasons, appellant. fo- 


-cuses on the emphasized .portion .- ° 


of the following paragraph of Sur- 
1977, . decision 
letter: | pie ee Fe 

Our District Engineer, Mr. James Shel- 
ton, notified you by certified mail on April 


96, 1977, that in the absence of commenc- 


ing a protective well or submitting convinc- 


_ ing evidence that a paying well could not 


be drilled on a legal location to protect our _ 


‘lease W-39532: from drainage by well No. 


2-83 in the NEXNWY section 83 and well __ 
No. 1-338 in the NE%SW% section 33, both 


in T, 36.N., R..69 W., Well Draw field, Con-. 


verse County;- Wyoming, that compensa- 
tory royalty would: be assessed for the esti- 


* mated | value’ of the. sina [talies 
~added.].. : a 


Heitaratinie ‘abeamiente. pads to 
the Director of Survey, appellant 
contends that the only “legal loca- 
tion’’.on which ‘a ‘protective well 
could have been drilled was in the’ 


NE¥%NEY, of sec. 33, the lease for ~~ 
- which was held by other parties. ms 

_ She argues that fe a 
‘through lack of her own diligence 
that she could not drill the neces-  — 
sary protective well. She further | 
‘indicates’ that. Survey “has inter- . 
/ cea the regulations as. not re- ae, 


it was not — 


212, 


‘quiring the payment of compensa- 


oe tory royalty or the drilling of an 


offset well in’.a case where the 


lessee. shows that such well would 


not be a paying well. ” She argues 
that the well which eventually 
was. drilled. on: the NEXNEX of 
sec. 83 was nota “paying well’ 


and, thus, she should: not have to 7 


pay compensatory royalties. 


[1] Before commencing an anal- 
ysis of appellant’s' argument we 
must take note of a legal memo- . 

- randum from the Associate Solici-. 
tor, Energy and Minerals, to the 
Chief, Conservation Division, Geo-_ 
logical Survey, dated ‘Apr. 11, 
1979, which related to the instant” 
| appeal and appears as part of the 
case record. In the course of this - 


memorandum, the Associate So- 
licitor ‘stated that, under the 


terms of the lease, the prudent op-. 
erator standard was not applica-. 


ble and, therefore, it was error for 
the Supervisor to advise a lessee 
that “convincing evidence that a 


paying well could not be drilled 
on a legal location” would relieve - 


the lessee of the obligation to 


either drill or pay compensatory. 
The parang eae 


royalty. 
stated further: | 


When a Federal Coe is being iedined, 
the supervisor has authority to assess com- 
pensatory royalty liability. under. regula- 
tion 30 CFR 221. 21(c). That provision re- 
quires the lessee to receive approval from 


_ the supervisor to pay royalties in lieu of | 
_ drilling offset wells. However, it does not 


-authorize the supervisor to relieve. the 
_ lessee of both her obligation to drill and to 
pay ‘compensatory. royalties, unless, of 


-. course no drainage is occurring. If:drain- 
_ age occurs the regulations only authorize 


the supervisor to accept. compensatory roy- 
alties in lieu of drilling. © 

Therefore, we conclude that unless and 
until 30 CFR 221.21(c) is-amended to incor- 
porate the prudent operator rule of profit- 


__ ability, waivers of compensatory royalty li- 
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plicable to Federal leases. . 


ability in cases ae lessees cannot drill a 


a paying well should be halted. 
This argument goes to the heart | 


of appellant’s contention, for if, 
indeed, the obligation to prevent — 


drainage is absolute, failure to - 
_ drill an offset well cannot be ex- 
_ cused regardless whether the fail- 


ure is occasioned by forces beyond — 


a lessee’s control. While we have 
carefully considered the argument 


advanced by the Associate Solici- 
tor, we cannot give our agreement — 
to his position. | | 
First,. we do not agree ‘that the 
prudent operator standard is inap- . 
The: 
prudent - operator rule is, in es- 


sence, a limitation on the general- 


ly. recognized implied. duties of a 


holder of an oil and gas lease, in- 


cluding the duty ‘to prevent ‘sub- 


stantial drainage from. the leased. 


land.and to drill offset wells for 
this purpose. Thus, courts have 


long noted that: 


| Under the usual statement of the standard 
_ for prudent operation there is no obliga- 
‘ tion upon the lessee to drill offset wells 

unless there is a sufficient quantity of oil _ 


or gas to pay a reasonable profit to the 
lessee over and above the cost of drilling 
and operating the well. 


Olsen v. | Sinclair Oil & Gas Co., 
- 212 F. Supp. 382, 833 (D. Wyo. 


1963). See also. Gerson v. Ander- © 
son-Prichard Production . Corp., 
149 F.2d 444, 446 (10th. Cir. 1945); 3 


Vickers v. Vining, 452 ‘P.2d 798, 2 
802 (Okla. 1969). ote 


The conceptual face of they pru- 


dent operator rule lies in the fact — 


that oil and gas leases are busi- 
ness arrangements. entered. into 
with an expectation of financial 
gain on both sides. As such, one © 
could not. rationally expect that a 


lessee would drill an offset well to 


| (9 ID 
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| ee ce einer hee iene was 


-no likelihood that.such a well 
would be profitable. Accordingly, — 


se the law coon no such’ ee 
tion! ee 


 . ‘The Gucstone presented. to this 25 
| Board, however, is slightly differ- 
ent. The memorandum of the As-— 


-sociate Solicitor did, indeed, recog- 


: nize that the prudent operator : 
rule generally applied to the im-. 


plied covenant to prevent drain- 
age. The memorandum argued, 
however, that the lease terms and 
the. applicable regulations. ‘estab- 
lished an express obligation. to 
prevent drainage—an obligation 


- prudent operator rule. 
This analysis © was based. primar- 


ily on an interpretation of 30 CFR. 
‘That _ . oer | aa 


A 21(c). 
vides: . | 


The ‘ipeeee: shali drill diligently a pro- 
‘duce continuously from such wells as are 


necessary: to protect the lessor from loss of 
royalty by reason of drainage, or, in lieu 
thereof, with the consent of the supervisor, 


he must pay a sum estimated. to reimburse 


the lessor for such loss of royalty, the sum 
to be computed monthly by the. supervisor. 


tect the lessor from loss of royalty 
“by reason. of drainage,” 
the alternative, | | 
may allow payment of compensa- 


tory royalty. which will be com-— 


“s We do recognize > that the Sanaa sbestas limitation. 


does not necessarily. apply where the lessee of the ‘area 
being drained is also the owner of the well that is drain- 
ing the leased tract, the so-called “fraudulent drainage” 
situation. Since this situation is not present -in the in- 
. stant. appeal, we will not further explore the rules that 


‘apply in this. ‘specialized’ situation. See ‘generally 5 Wil- 


liams and Meyers, Oil and Gas Law. ‘§ 824 (1981); Wil- 
liams v. Humble Oil'& Refining Co., 290 F. Supp: 408, 
417-19 (D. La. aah); off d, 432 F.2d 165 (5th Cir: 1970). 


or (2) in 
the Supervisor _ 
. drilled, | i 
prudent operator - ‘standard -has *~ 
been met, by pointing to anex- 
press. aaiaoy on a duty = . 


‘plied on the ea of the lessor is aa 
loss of royalty.6. _ es 


~The lease also: expressly sets out . ‘ | 


the i: same. requirement. . eats 


‘states. that the lessee agrees: 


ee 2) Wells. —(1) To drill and ipa: ‘alles 
: wells necessary to protect, the leased land 
_ from’ drainage by. wells. on Jands.not: the 
property ‘of the - lessor, Or. lands. of the 
United States leased at a lower royalty 
rate, or as to which the royalties and. rent- 
als are paid into different funds than are 


those of this lease; or in lieu of any part of 


such drilling and ‘production, with the con- 
sent. of the: Director of the Geological | 


Survey, to compensate the lessor in’ full 
each month for the estimated loss of royalty | 


through ‘drainage in the- amount - deter- 
4 mined by said Director. 


which was not modified by. the. : 


Based on. these provisions ane As- 


_sociate. Solicitor concluded that - 
the obligation to drill offset: wells: ~ 

was absolute in nature and that 
the only way to avoid unproduc- 


tive drilling was by payment of. 
compensatory ‘royalty. We cannot. 
assent to this interpretation. 


While it has been recognized | 
that express terms may modify | 


the implied convenant to prevent 


‘drainage, the argument advanced 
| “by the © 
} Thus, this regulation ‘provides’ 1) 

that the lessee:shall drill “to pro- — 
universally grown out of attempts 
by the lessee to evade the require- 


Associate Solicitor _ is 
unique. The cases dealing with ex- 
press modifications have almost — 


ment that an offset well be 
in situations | where the | 


* The last phrase ceaeasente an ‘electicii on «the uavis ‘of : ‘3 
the Government to pursue compensation on the basis of . 


. the royalty which would have been paid'on the hydrocar- a 


bons drained by the offending well as ‘Opposed. to the roy- 
alty which would have resulted had an Pesce well been 
drilled when it should have been. si Mee 


~.  Giate 


_ implied 
. drainage arises: only. where the - 
drainage is “substantial.” See, eg., 


| piroteee? the: Siedaed lands.” ee con-" 
aS tradistinction, here the Associate: 
Solicitor is positing: an’ express re- 


quirement that a lessee. drill 


where.a reasonably. prudent oper- — 


ator would not. Our.analysis of 30 


CFR 221.21(c) does not.support the | 


Associate Solicitor’s conclusion. _ 


In the first place, it can scarcely 
be argued that the language of — 


the regulation clearly attempts to 


nullify the prudent: operator limi-. 


tation. As the Associate Solicitor 
pointed out, the substance of the 
| regulation has. been the . same 
~ since .1942. See 30 CFR 221.21(c) 


~ (1949). Yet, since 1942; Survey has 
apparently. allowed. proof of eco- 
nomic infeasibility to nullify the 
- .requirement that a lessee either 
oe pal or pay .¢ compensatory, royal- - 


Solicitor’ Ss 


As.a general rule, the 
covenant. to: 


“drainage.” 


- Gerson v. Anderson-Prichard Pro- 


duction Corp., supra at .446..Re- 


| gardless of whether one views this 
requirement as merely a restate- 
ment of the requirement that 


..there must be a reasonable pros- 


pect of success for the drilling of.a 


- Paying well, or as an. additional 


. 7 See, @. 2, Williams v. Humble Oil. & Refi ining Co, 


_- 187-88 (Tex. 1967). 
':  8Wesay “apparent” since not cas did the Oil and Gas 


Supervisor .afford appellant. the opportunity. in this case. . 

_ to show that a paying. well could. not be drilled, but the 

decision of the Director ignored the Associate Solicitor’ 3° 
ees memorandum and reiterated the standard. . 
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: ‘Secondly, shee wording ‘of the. 
os regulation, | even given the Asso- — 
hee interpretation 
that the “either/ or”. dichotomy is - 
_.. incapable of waiver, could easily. 
be interpreted as implicitly em- 
_.. bracing the prudent - operator 
: standard. The key. word here is 


prevent : 


eee ‘which - must. hee met oe = 
before. recovery may. be had. tora: 


breach of the protection. cov- 
enant,® the fact. remains that, for 


the Solicitor’s interpretation of 30. 


CFR. 221.21(c) to be.correct, the 
regulation must be construed: as 


not requiring “substantial’”’ drain- 


age,'in addition to not requiring a 
likelihood. of a. paying well. It 
would.-be. expected, however, that 
if so marked a variance from the 


general rules relating to protec- 


tive wells were intended it could 
have - been “accomplished ' with © 


: greater precision and specificity. 
Finally, the Associate Solicitor’s 
conclusion. is suspect precisely. be- aot 
cause it. results in the. imposition 
-of “economic. obligations. on. the — _ 
lessee which clearly do not ine 
— volve rational economic consider- a ee 
ations. If the recoverable oil un- 


derlying the land where drainage 


is occurring is insufficient to'sup- 
port the cost of recovery, no intel- 
ligent landowner would make out- 
‘of-pocket' expenditures to drill a 
well. The oil lost. through drain- 
_age is not an economic loss to the. __ 
landowner, because its attempted 
recovery would: actually. cost the | 
landowner money. Thus, while in | 


some conceptual . ‘sense the land- 


owner has lost ‘the oil drained, — 


there has been no economic loss 
occasioned by the drainage.’* The . 
landowner i is no worse off than he 


was before the offending well 


commenced to drain his meager 
reserves, and considerably better 


off then he would be if he tried to 
- recover. them by. drilling an offset 


supra at 413-17; Shell Oil Co. vy. Stansbury, 410 S.W.2d H 


° See 5 Williams and Mares § 322. 1, 
10In the. legal sense, of. course, where ‘the. law of cap- 


ture applies, the landowner ‘has suffered:.no: legal. loss . 
whatsoever since’ the right of ownership of such fuga- 


cious. substances arises. only when: they .§ are: roe to 


a the: landowner’ 8 possession. 


- pou. eet oe 


_ thing, it is 
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es “April 19, 1982 


. ell A lessee Should. not’ be obli- 

| gated: to pursue. a course of eco- 
nomic - folly - which (a. prudent, 
owner would forego. ; | 
It is difficult to understand why 
the. Government ‘would contend — 
that, while no prudent. operator: 
‘would. drill in ‘such a. situation, it. 


is nevertheless. required that the 


Government’s lessee drill or: pay : 
For one - 
hard to quantify : 


compensatory | royalty. - 


proper ‘“‘compensation” \ when 
there is, in point of fact, no real 
economic loss to the Government. 


through: drainage. The Govern-_ 


ment. is not seeking to be made 
whole, but, on the contrary, is at- 
tempting to obtain an actual 


- benefit beyond any economic loss - 


~ actually suffered. It may be that 


the United States might: desire to 


enforce such a requirement. But, 


in the absence of a regulation spe- - 


‘cifically countenancing ‘this 


result, thereby giving notice to all 
‘we. cannot . 
agree with the Associate Solici- 
tor’s analysis. Cf Pan American 


prospective — lessees, © 


Petroleum Corp. v..Udali, 192 F. 
Supp. 626, 680 (D.D.C. 1961). Ac- 
cordingly, we expressly hold that 


where’. the evidence establishes 
that a prudent operator would not. 
‘drill an offset well to protect: 


against drainage there is no re- 
quirement that’ the lessee never- 
theless either drill the offset well 
or tender compensatory royalty. — 

_ [2] Having determined that the 


» prudent ‘operator exemption does 

apply to Federal oil: and gas— 
_ leases, the next. question we must 
examine is. whether or not appel- 
lant timely interposed - an objec- 
. tion to He order that. ‘she drill or 


pay “oiipensatary: TovAlee: ae we > 


noted above, both the Sept. 24, ; 


1976, and the Apr. 26, 1977, let- 
ters afforded. appellant, an @ppors 
tunity to show that “no offset pro- 
‘tection :is necessary.” Appellant = __ 


made no. effort at either time: to 


show that:a paying well could not | a 


be. completed. When appellant fi- 
nally responded to the Sept... 28, 


1977, letter assessing compensa- 
tory royalty, she did argue, in 
passing, that an offset well might ~ 


not be productive but, .even. at 
that: time, the thrust of her argu- | 


ment was that she had made a 


good faith effort to drill a well but . 
had been unable to drill without 
the cooperation of the other par-. 


ties holding the operating rights _ 
in the NE% sec. 33. By this: time,’ . 
over a year had passed since ap- 
-pellant: was first afforded an op- © 


portunity. to respond to Survey’s . 
directive. When she. failed to con- 
travene, in a timely manner, the 


determination of Survey that sub- 


stantial drainage. was occurring ~ 
which necessitated the drilling of . 
an offset well, she waived: her 
right to contest the Survey deter- 
mination on the ground that sub- © 
stantial: drainage was not: occur- 


ring. Indeed, the fact that appel- 
lant and the other parties did sub- | - 


sequently complete a well indi- - 


cates that the possibility of the ex-. 
istence of substantial drainage ae 
“was at least sufficient enough: to — 
justify 
$408, B15. eas 
_ [8] The fact that the well, which ee 
“was drilled may not be a paying. 
_.well does not affect:the validity of = 
the mre, royalty d determi- _ 


the - expenditure : _ of : 


216 


. nation." Appellant “was. allowed. 


_an opportunity to submit evidence 
that an offset. 
needed.. Failing in this, she was 


| required to (1) drill an offset well 


or (2) pay compensatory royalty. 


Appellant offered no evidence | 
that an:offset well was unneeded. 


When. she failed to drill the well 
_within.. a reasonable — period of 


time, compensatory royalty was 


‘properly assessed. = 
The Government’s right. to: in- 


Semuification by the assessment 


_of compensatory.royalty attached 
a reasonable time after notifica- 


tion and continued until the.com- 


pletion. of a protective well. From 
the point of its initiation; compen- 


satory royalty was a continuous 
obligation until an offset well had 
been completed. Even if it could 
be shown that the completed well 


was not a paying well, there could 


be no refund of compensatory roy- © 


alty payments.as they -had al- 
ready accrued through the failure 
of. the appellant to take specified 
steps to avoid the assessment. 
Indeed, there was a quid pro 
quo involved herein since the con- 
tinuation of the lease was, in the 
_ absence of a protective well, total- 
ly dependent upon compensatory 


royalty. When the protective well . 


. was completed. the compensatory 
liability terminated, but until 
~such completion only the compen- 
satory royalty payment.prevented 
the Government. from taking 


action to. cancel the -lease. Fur-. 


ther, appellant. failed to appeal 
_ timely the Survey determination 


44 We recognize that the Area Oil and Gas Supervisor - 

_ has contended that the well is a paying well. See memo- © 

. yandum of May 30, 1978, to Chief; Conservation Division. 

As the text indicates, however, the question is not dispos- 
itive of the i issues presently before the Board. 
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well’ was. not 
thrust of appellant’s argument 


i LD. 


that compensable drainage was 


occurring. 
[4] We recognize that: the main 


goes to the inability of appellant 


to drill absent the approval of the 
other leasehold owners in the 
NE%. Appellant argues that: : j 


This ‘Appellant did, under date of Febru- 
_ ary 7,1977, agree to pay her proportionate 
25% of the cost and expense of drilling a 
test well: to-the Teapot formation at the: 


said legal location in the NE¥ of.said Sec- _ 
tion 38 and this well was not. drilled at — 
that time because the owners of the oil 
and gas leasehold in the EXNEY of section 
33 declined to participate in a well at the 
legal location. It is therefore inequitable 


and unjust to assess this. Appellant com- 


pensatory royalty.. 


It is, of course, generally accept- 
ed that where performance of a 
contract has been rendered impos-. 
sible by a judicial. or administra- 
tive order, a contractual duty 


thereby. prohibited is considered 


discharged. See, eg., Restatement 
(Second). on- Contracts § 264. 
Courts have also recognized that. 
“[a] lessee who. fails. to drill an 
offset well in violation of a valid 
well spacing regulation does not 
breach his duty under the’ pru- 
dent operator standard.” U.V. In- 
dustries, Inc. v. Danielson, 602 
P.2d 571, 580 (Mont. 1979). Appel- 
lant contends that since it was 


not possible, consistent with state 


spacing requirements, for her to 


drill on her lease, there was no 


breach of the protection covenant 

and, thus, she should: not be as-. 

sessed compensatory royalty. We | 

disagree. - 
“In Ashland Oil &. Refining Co. 

v. Cities Service Gas.Co., : 

204 (1972), the ‘Tenth Circuit. 


Court of Appeals examined the | | 


question of the consequence of 


462 F.2d 
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ee failure’ ane of ‘impossibility’ 

of: one: of two alternate perform- 
ance provisions in.a contract.” Id. ~ 
at 211. The court held that the 


impossibility - of one’ alternative 


| rendered. the alternate undertak-— 
ing operative. This holding -was | 
reaffirmed in Cook v: El Paso Nat- 
aes 982— 
(0th Cir. 1977), In the instant ~ 


ural Gas Co., 560 F. 2d 978, 


case, while appellant might not 


have been able to drill on her 
~ lease, not only did she: have the — 


alternative provided of: :paying 


compensatory royalty, she had-the. 


additional | possibility of applying 


for a spacing’ exemption. Before . 
appellant: can be allowed to plead. 


impossibility of: performance, she 


must show that all reasonable . 


steps were taken, and that per- 
formance was, indeed, impossible. 
Cf. U. V. Industries, Inc. v. Dan- 
ielson, supra. Appellant,. having 
never applied for a spacing. excep- 
tion; will: not be permitted to ‘com- 
_plain-.that she had no’ possible 


method of complying with the re-— 
“quirement that she drill to pre- 


vent drainage. See Kirkpatrick Oil 
and Gas:Co., 15 IBLA 216; 229- 30, 
81.1.D. 162, 168-69 (1974).27 50 
[5] We turn now to the last 
question. which ‘this appeal poses. 
In the letter of Sept. 28, 1977, the 
Oil and Gas Supervisor’ assessed 


| compensatory royalty at the rate 


of 8 percent of the value of pro- 
duction from well No. 2-33 times 


the 12% percent royalty rate, ef-- 


"fective: Apr. BB, 17 6, and. also 


3 48 Since aie failed to ahjene timely to Survey's de~ 
' ‘termination that substantial: drainage was occurring and 


its implicit holding that a. paying well could be drilled, 
* consideration of appellant’ s argument as ‘to: impossibility 
-must be a ona veiw that & a paying well was | posal: 
ble. eile ses 


jevied. an anaedement of 2 iiercant op 


of the value of production of of- | 


fending well No. 1-83.times the 


12% percent royalty rate effective — 
Oct. 17,1975. As. appellant. has” 


not challenged the percentage: as- 


sessed, we will let it stand. What - 
concerns. us, however, 


is the as- — 
sessing of royalty from Apr. 18, 
1976, and Oct. 17, 1975, respective- 

The two dates used for compu- | 
tation of the compensatory royal- 
ty are the completion dates of the 


respective offending wells. Survey 


has. contended throughout this 
appeal that compensatory - royal- 
ties are-assessed to recover royal- 
ties lost due to drainage and not 
as. a.form of penalty. However, as —~ 
we shall show, utilization of the 


completion dates of the offending. 


wells, as the starting point for as- 
sessment of compensatory royalty, 


-imposes precisely the type of pen- 


alty for noncompletion of a pro- 
tective well ‘that Survey. insists it 
does not intend. 7 


The. obligation -to™ ise: a7 


leasehold from drainage arises not 


- upon completion of the-draining 
well, but only after the passage of — 


a. reasonable .time subsequent to 
notification by the lessor that: an 


adjoining well is draining the 


leasehold.1% See. U. V.: Industries, 


Inc. v.. Danielson,. supra at 585. 


Thus, had ‘appellant herein pro- 


ceeded to complete an offset well 
within a reasonable time after 
‘notice, there would have'been no. _ 
assessment: for intervening drain- — 


age. if compensatory toyalty.1 is 3 de-.. a 


313 We. recognize that, suhere the lessee is Ssascceibia ae ott a 
- the draining well, the. penitent of notice may be oe an 
pensed with. | . ae 


ae signed: to compensate the ‘Jeasor 
'. for drainage occurring because of . 
a failure to complete a protective 


well, it is difficult to understand 


_ why the lessor should be compen- 
sated for. the period: of time. 
during which the lessee was 
_ under. no. obligation to drill, viz... 

- from completion of the offending / 
> well to a-reasonable time after no- 
.. tification. The. only way we could 
- justify such an assessment was if, . 

--. indeed, the Government. was pe- 

oe nalizing the lessee for. failure to. 
drill an offset well. The compensa- 
tory royalty of the initial period — 
of time would therefore be a form- 


of damages applicable only where = 
~ Department. ‘argued. that under 


an offset well was not drilled. 


We need not decide whether the - 
Department could, or should, pro- 
 videfor such damages. We: think — 


‘it clear that the Department has 
not yet so acted. Nothing in either 


the lease terms or the applicable | 
regulation, 30 CFR 221.21(c), can — 
remotely be said to evidence:a de- . 
termination to penalize those who. 
royalties. 
The regulation. itself was express- — 
~ly interpreted in Pan American - 


tender. . compensatory: . 


Petroleum Corp. v. Udall, ‘supra, 


as barring liquidated damages. 


a 








he In the Pan American case, Pan. 
' American held leases to adjacent 
parcels of land, the first of which / 
was allotted to one Woodrow Star, 
and the ‘second allotted to one — 
Ella Many Ribs, both Indians of 
~. the Fort Berthold Indian Reserva- _ 
tion in North’ Dakota. In. 1953, a. 
-. producing. well -was completed. on - 
the land. -within. the Star. allot- - 
ment. In. 1955, the Department. as- - 
~ royalty | 


sessed . ‘compensatory . 


- against Pan American on behalf 
_ ~ lof: Ella: Many Ribs based on: 100 
ed hoe Percent, of the ‘Production. of the 
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noted, 


Star well. This - seecerieat) was. 


subsequently decreased to 50 per- 
cent of the production from the 
Star well, together with 50: per- 
cent of the production from an- 
other producing well;. which was 
“also on:land adjacent to the Ella 
Many’ Ribs allotment. The com- — 
pensatory. royalty was tendered ee 
-under protest as to the manner of | 

its. computation. : 
~-was completed. on the Ella Many 


In 1957, a well 


Ribs. tract, thereby terminating — 
compensatory — 
- Pan American eventually brought ~ 
the dispute over the rate of assess- 
E ment. to Federal court. | 


royalty — liability. - 


Before’ the district: coueh the 


the terms of the lease and regula- 


tions, the Secretary could have. 
absolutely: required the drilling of © 
the offset well, and, therefore, he 
~ had equal authority to assess. 100 
_ percent compensatory royalty in 
lieu of drilling a well as a form of 
liquidated... damages. 
court admitted that the Secretary _. 
did: have the “absolute” right to. 


‘While. .the © 


require the ‘drilling of an offset 


well,’ it held that once he elected. 
_ to permit the payment of compen- — 
_ satory royalty. he was required to 
assess it so: as. to actually. compen-. — 
sate for the loss.. And, as Assistant 


Secretary, Anderson subsequently 
“compensatory . 


‘compensate’ the lessor for pro- 


duction royalties estimated to be 
lost as a result of a failure to drill 
Alles wells.” : "Pan American, Corp., ee 


“44 “ The word ‘ ‘absolutely” in nv thé auatation should not be fe, hare 


read as contrary to our earlier analysis. In Pan American 


.there:was.no question that substantial drainage was oc- 
curring. Jd. at 628. The court’s.use of the term should be «| 
read as an anlaysis of the “‘absolute” ‘right of the Secre ~. 
tary, under 30 CFR 221.21(c), to require the.drilling ofan. =~ 


offset well rather than accepting. compensatory: royalty, 


where substantial prenese is OCIS Se 


ae [SoD "sa. 4 


royalties — 
are, in essence, payments made to 


: e intent. 


3 . We ¢ CONCUR: 


ety SOUT, ee 
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cs IA-1578 eb. 29, 1968), italics a 
~ supplied). Royalties lost because of © 
a failure to drill an offset well do — 
not. commence on. the completion : 


| of the offending. well but. rather 


es upon ‘the. failure.to offset that 
well. in: a reasonable time: after : 


7 notice. 


-.-- ing well as. an incentive to- the 
drilling . of offsetting wells, © it is. 

: impossible. to read - the present ; 
-. regulation as encompassing this 
Therefore, | we. find that . 


Survey’ s decision assessing ‘royal- 
ty from the date of the completion 


of the offending wells is unjusti-— 
_ fied and we hereby modify the.de-_ 
cision below to authorize the im-— 
position of. compensatory. royalty 


. for the period from Apr. 26, 1977, 
— to. Nov. 14,1977. 


z Therefore, puituant to. the’: au- | 
S: thority’ delegated to the Board of — 
-. Land Appeals by the Secretary of 
“> the Interior, 43 CFR 4.1, the deci- 
sion appealed from is affirmed as. 
to the assessment of compensa: 
oe tory. y royalty, as, modified herein. 


© Fanci L: Burskr ae 
- Administrative je Fudge 


= Beacian Vv. Pabemen: € ae 
ee Administrative di iudge 


| Epwarp W. Sepa. 
= Administrative Judge: 


don, hoe: 
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Dismissed. 


1, ‘Alaska Native. Claims: Settle. : : 


ly—Alaska Native Claims Settle- | 


ment. Act: Easements: Railroads, 
.. Telegraph and Telephone Lines | 


Pursuant to §3(a) of P.L. 95-178, 91 ‘Stat, _ 
1369. (1977), the reservation of ‘easements ~ 

on lands already. conveyed to Cook Inlet = 
Region, Inc.; in satisfaction of its. entitle- 2h ea! 
~ ment under ANCSA, is subject to the dew 
termination of the. Court. in Alaska Public’ Geis 
Easement Defense Fund v. Andrus, 435 F. Cs ae ts 
. Alaska - 1977), ae 
= which: held that floating railroad easee 8 = 
. ments: under 43-U.S.C. §975d may notbe. 
‘i, reserved i in conveyances made PureueRt to Sh te 
7 ANGSA. | - 


oe 3. Alaska Native Claims Settlement : . .. 
Public” Ease- _ 


Supp. 664,. 680-681 (D.C. 


Easements: 
ments: 


ee Criteria for. reserving public easements {i ee 
°. future. roads, including railroads, in 48° 
CFR .2650.4-7(b\(D(v).. require © that. such. 7 
~ easements be both site specific and. actual- 
dl planned for construction within five — 
Lee sete: ‘oF the date of. ath he aa ae mini- Pie | 


"Decided d April 22, 1 982 | 29 “ ss 


per from the. Decisions of the ie a 
Alaska State. Office, Bureau of |. 
* Land Management. 


“While the ents per fin Ma and AA-24201, 


; good. and . sufficient reasons. of 
oa Pete determine to. relate the as- 
sessment of compensatory royalty: 

| back to the completion of a drain- . 


AA-24198, 


ment Act ee General- 7 
‘The c conveyance to Cook Inlet pasion: on . 

.. (CIRD of. lands previously patented. to. the ge Bee 
- State of Alaska pursuant to P.L. 94-204, 89°... 
Stat. 1145, as amended (1976), is in satis- 
‘faction of CIRI’s . ‘ANCSA entitlement; 
-must be treated as.a conveyance pursuant 
to ANCSA; and, unless. expressly excepted, - > 
‘is governed by the provisions of AN CSA as 
interpreted by the courts. 3 


2. Alaska - Native Claims: Settle-. | 
ment Act: Conveyances: General-_ 


220 


mal. eee sa a map, dione with a. 


letter stating that the map depicts pro- 


posed railroad: extensions, cannot be found 


to demonstrate an actual plan for con- 


__ struction. within the meaning of the: Tegu- 
ee lation. . . 


APPEARANCES: William J. 


[ Wong, Esq., for Naska Railroad; 


e Dennis J. Hopewell, Esq., Office 


= of the Regional Solicitor, for the” 


James, for Cook inlet Region, 
Ine. 


OPINION BY ALASKA NATIVE 
CLAIMS APPEAL BOARD 
Summary of Appeal — 


‘The Alaska Railroad appeals. 


three decisions reserving © ease- 
ments on lands already. conveyed 


to Cook Inlet Region, Inc., assert- 


ing that the Bureau of Land Man- 
agement erred by not including 43 
U.S.C... § 975d easement reserva- 
_ tion language and.by not includ- 
ing a specific railroad extension to 
the Beluga coal fields pursuant to 
§17(b) of ANCSA. The. ARR 


argues that the Court’s decision: in. 


Alaska Public Easement Defense 
Fund v. Andrus, 435 F. Supp. 664, 


. . 680-681 (D.C; Alaska 1977), hold- 


ing‘ that §975d reservations are 


- inapplicable to ANCSA. convey- 
ances, does not apply here be- 


cause these conveyances. to CIRI 


oe are fundamentally an exchange of 
$22) of. 


_land = pursuant ~ to 
ANCSA, rather than a convey- 


ance within the SEpUCeuOn. of the 


Court’s decision. 2 


The Board holds that the. con’ 
4 veyances — to Cook Inlet Region, 


-Inc., pursuant to P.L. 94-204, as 


amended by §3 of PLL. 94- 456, 90 


— Stat. 1934, 1935 (1976), are in sat- 


isfaction of CHET e # AN CSA entitle- , 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR. 


43° CFR 


ie LD. 


~ ment and to come within the pro- 7 
_ visions of ANCSA as interpreted 
by the Court in Alaska. Public — 
Easement Defense. Fund, supra; — 
- therefore, 48 U.S.C. ‘§ 975d. ease- 
~ ment reservations | may not be in- . ~ 


cluded in these conveyances. . > 
- As to the Alaska Railroad’ S as 


| sertion that the Bureau. of Land 
- Bureau of Land’ Management; Management erred in failing - to 
—. Russell Winner, Esq., Graham & 


reserve a public easement for a 


railroad extension to the Beluga 


coal fields, the Board holds that | 


the submission of a map is insuffi-: 


cient to meet the requirement of 
2650.4-7(b)(1)(v), that 
future railroads may be reserved 


as public easements only if they 


are both site specific and actually 
planned: ‘for construction within _ 
five years of the ae of convey- 


~ ance. 


. Tieton 
The. Alaska Native Claims 
Appeal Board, pursuant to delega- 
tion of authority to administer - 
the Alaska Native Claims Settle- 
ment Act, 85 Stat. 688, as amend- 
ed, 43 U.S.C. §§ 1601-1628 (1976 
and Supp. I 1977) (ANCSA), and 
the implementing regulations in 
43 CFR Part 2650 and 43 CFR 
Part 4, Subpart J, hereby makes 
the following findings, conclusions 


and decision. 


Procedural Background | 


: On Jan: 12, 1981, the Bureau of 


Land Management (BLM) in Deci-. 
- gions AA-24199, AA-24198, and 


AA-24201, modified three interim — 
conveyance (I.C.) documents. (I.C. 


No’s 146, 147, and 148) to identify _ 


easements pursuant to P.L. 95- 
178, 91. Stat. 1369 (1977). Sec. 3(a). 
of PL. 95-17 8 amended § 12(b) of | 


—. 24199, 


- B1gp 
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; pL 94-204, 89 Stat. 1145 (1976), : 
by adding, inter alia, authority for 
the Secretary of the ‘Interior to — 
* identify and reserve easements — 
within two years. after initial con- — 
 .veyance . of | lands. pursuant to. 
 §§ 14(e) and- 22() of the Alaska | 
Native Claims Settlement Act: of 
Dec. 18, 1971, 85— Stat. 688, 704, 
715; 48. USC. -§§ 1601; 1613(e), 


1621()), and §12(c) of PL. 94-204, 
as: ‘amended by: § 3(a) of PAL. 95- 


«8. 


The lands conveyed. by LC. Ne 0.’s 


146, 147, and 148 are lands that — 


had been previously patented to 


the State of Alaska (State), and 


which the State, pursuant to stat- 
ute, had. conveyed: back to the 
United States. The United States, 


in’ turn, conveyed the lands to. 


Cook Inlet Region, Inc. (CIRI), in 
satisfaction of CIRI’s § 12(c) and 
_ §14(h)\(8) _ entitlement — 
_ANCSA.. | 
The ‘Alaska Railroad (ARR), on 
Feb. 17,1981, filed its: Notice of 
Appeal appealing the three deci- 
sions.of the BLM numbered AA- 
AA~-24198 and AA-24201 
modifying I.C.. No.’s. 146, 147, and 
148, respectively. . 
~The ARR.contends that the con- 


- veyance documents. to CIRI must. 


contain language granting the 
general railroad right-of-way _res- 
ervations: mandated. by 43 U.S.C. 
§ 975d and, further, that-the ARR 


railroad to the Beluga coal fields, 


- pursuant to §:17(b) of ANCSA. - 


_.. The ARR argues that all pat- 
ents issued in Alaska after Mar. 
“oI 1914, must contain 43. USC. 


, § 975d: reservations, 
terms. of the statute. . 


under. 


48 USC. § 975d provides: 


Tn all patents for ‘lands taken? up, ‘en | 


tered, or located in Alaska after March 12, _ / 
1914, there shall be expressed. that there is ~ 


reserved to the United States a right-of- 


way for the construction of railrodds, telee = 
graph and telephone lines to the extent of © ~ 
_ one-hundred feet-on either side of the 
center line of. any such road and twenty- 


five feet on either side of the center line of 


any such telegraph or telephone lines. 


Because the lands conveyed to: 


CIRI,. were, in fact first patented — 


to the State: after Mar. 12, 1914, 
and. transferred .to the. United 
States for conveyance to -CIRI; 


and because the. original State 


patents. did. include 48 U.S.C. . 
§ 975d reservations, the patents to 
CIRI. must contain the same 
§ 975d reservations.  - | 

‘Further, the ARR asserts it. has 
planned the extension to the 
Beluga coal fields as depicted on 
two maps filed with the BLM in 
1978, and that under -§17(b) of 
ANCSA it is entitled to an ease- . 
ment for this extension. _- : 


BLM, in its Answer, argues that 3 


an easement based on 43 U.S.C. | 
§ 975d “could not have lawfully - 


been reserved prior to conveyance 
and > following conveyance the — 


court in Alaska. Public Easement 


Defense Fund v. Andrus, supra, 
determined. that § 975d -reserva- 


tions were inapplicable to ANCSA 


- _ conveyances. 
_ is. entitled to a specifically located. | 


easement connecting the existing © 


As to the. contention of the ARR 


that conveyance to CIRI must con-- 
tain the §975d reservation since 
‘the State’s interest in the lands — 
was subject to § 975d provisions, 
~ BLM. replies. that conveyance to 
Moe is subject only to: the reser- 


under ‘the : 7 - 


“4 vations. oat nel in ‘the: 
-... eonveyance to the Federal Gov- 
- ernment: and. does not. authorize : 

addition of other reservations: 


“> The 


i withstanding, © 
_. accept upon tender the State Deed of Title, 
_. including the State’s. legal descriptions, for — 

“lands. to be. su to the Cook. ae ; 


-the © 


Region, Inc. 


“Within ei day ae ‘Beortery: shall; -, 
without adjudication, issue conveyance to: 


said lands of the interests conveyed by the 


State subject to any lawful reservations of | 
rights or conditions contained in sue state. 


conveyance . .’’ (Italics added). . 


BLM’s Answer, Apr. 10, 1981, at 
4-5, 
In regards to the ARR aeveriion 


that it is entitled to a §.17(b) .of | 
BLM .. 
argues that the ARR has not 


ANCSA easement, the — 
| shown that a railroad exterision 
was 
struction within 5 years” as re- 
quired by 43 CFR 2650.4-7(b)(1)(v). 
The BLM Answer refers to two 
maps (enclosures to'an ARR letter 
dated Oct. 23, 1978). The BLM 
contends that [though the maps 
show a “proposed” 
~ lands on appeal] such filing does 


not meet the regulatory require- 
ments since it does not demon- 


strate that the railroad extension 
was “actually. planned for con- 


_ struction within 5 years” of the - 


date of conveyance. 
The ARR 
“1 sponse ee see Answer as. _fol- 


a a : : lows: 


- The Bureau of oa Manige vent errs 
in not recognizing that the fundamental 


- characteristic of these conveyances is that. 


 -they are part of a land ee (Bee. 


ae 2s of ee 
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“State | 


Rc a BLM’s. obligations - ‘and authority 
under ‘section 3(a) of P.L. 95-178 ae: in 
| "pertinent. part, as follows: 0... pate 


“actually planned for con- | 7; 


route to the | 


summarizes — “its” re-. 


> quien: roe ands: cbtained i Cook ap gee 
‘Tnlet Region, Incorporated are part of its — 

ANCSA entitlement, and although the 

~ land exchanges are themselves‘authorized= 

_ by amendments to ANCSA, these lands _ 

“are obtained through ‘land exchanges = 
rather than through the withdrawal, selec-. — 
tion and conveyance process of sections 4, uf 

* 1214 and 16 of ANCSA. — 


ee “Any provision of law to the contrary not- 7 
‘United States shall. 


Alaska Public Easement Defense Fund De 


Andrus does effect those lands obtained in 
the 11(a)(1). and 11(a)(2) and 16(a).with-. 
drawals. around Native villages and inthe ©.” 
~ 11(ay(3) deficiency withdrawals. but does 
not. effect.-lands obtained by: oo 


purchases, gifts and devises. | 
“Therefore, . the’ Alaska Native. ‘Clana 

Appeal Board should: rule that the: 43 

USC. § 975d railroad reservations be in- 


cluded. among the easements and reserva- 
‘tions reserved 1 In: the patents. 


ARR’s Response to the ne ae 


the BLM, May 1, 1981, at. 4th. 


‘page. ah 
The ARR points out. that Sec. II | ~~ 


of Appendix C of the Terms and 
Conditions for Land Consolidation | 
and Management in the Cook | 
Inlet Area (T&C) required that, — 
“Ca]il Conveyances of lands made, _ 
in accord with this. Appendix C. 


shall pass all of the State’s right, 


title and’ interest in the lands 
were made pursuant to rage 
22(f) of ANCSA.”” - 

‘The ARR contends that the « ex- 
changed parcels are governed by 
ordinary real property law; not by 
ANCSA or decision of the court in. 
Alaska Public Easement Defense. 
Fund, supra. The -ARR. argues. 
that § 22(f) does not give the Sec- 
retary of the Interior the:right. to 


exchange interests, such as rail- 
ee reservations: under 43. USC. re 
 § 975d, because that. reservation is. | 
: still not within the Secretary’ s 3 Ju- al 


_Tisdiction. ae Ste 
: The ARR. Saphnee hae ee ei 


- conveyance to the State included 


a ee 


“(8 LD. oe ee: 


as if ‘those - conveyances |: 


a BI 
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reservations to the United States - 
_of a right-of-way for the construc-. 


- tion of a railroad. The ARR con- 
tends that the: rights-of-way : were 


-. not transferred from the State be- — 
cause the State never owned that — 
interest. The reservation would 

_ not be transferred to CIRI because _ 

~ §22(f) of ANCSA allowed the Sec- _ 


retary only: to exchange. interests 


- in. land under the Secretary’s - ju-— 
- yisdiction. The ARR asserts that. 
the 48 U.S.C.. § 975d right-of-way 
was under the Alaska Railroad/. 
Federal Railroad Administration/. 

— Department of. Transportation ju-- 
_ risdiction and not. under the Sec-. 
-retary’s, therefore, the reservation hy Vee 


--could nok be transferred. | 


CIRI filed Opposition a ‘Coole: 
Inlet. Region, Inc., to this Appeal | 
on June 3, 1981, agreeing with the | 
 . BLM that the ARR i is not entitled — 
toa §17 (b) easement for the same ~ 
reasons given by the BLM, and: as- 
serting that the ARR’s claim to a | 
floating railroad easement pursu-» 
ant to 48 U.S.C. § 975d was reject-. 
ed by Alaska Public Easement De- 


fense Fund, supra. 


CIRI directs the Board’ 5 gibbede 


- which . 


authorized 


-’ -veyance any easement. he could 


— 2650.0-5(h)), 


have lawfully ee prior to. : : 
conveyance,.and to issue immedi- 
ately thereafter a revised convey- ie 


ance reflecting such reservation.” 


[Opposition of Cook Inlet. Region, - . 


Inc. to this Appeal, June 3, 1981, 
at 4,|- 


Native. . corporations — 


ciabe a oo. railroad” ‘ease- : 


. ment. 


“Decision. 


“The accacna. here lacbenled “are : 


‘not decisions. to issue. conveyance, 


but are decisions modifying previ- — 
ously issued interim conveyances 


‘by identifying. and. reserving ease- 
ments. The process is. unusual. be- en 
cause, pursuant to ANCSA. and —— 
implementing regulations (43. CFR Ree 
‘interim conveyance: ow 
grants title. Upon issuance, the - 
Department of the Interior loses | 


tion to the provisions. of the T&C:. jurisdiction over the land con- _ 


states that. conveyances . 
under Paragraphs. Iand-II of the 
T&C constitute CIRI’s entitlement’ — 
+ under - §12(c). and. °§ 14(h\(8) > of . 
. . ANCSA. CIRIT- argues. that BLM’s 
-. powers to reserve easements to | 
- the subject lands are limited by 
- the general. restrictions: of §12(b) 
of P.L. 94-204, as amended by §3, 
PL. 95-178. in oe part: 
cd “The ‘Secretary 
hereby to identify. end reserve 
within two years after initial con-. 


veyed, and accordingly could not. 


reserve easements. following. issu- 


ance of I.C.-Appeal of James Wo 
Lee, 3 -ANCAB- 834 (1979) IVLS 


9-1). 


The - ‘Tedervation: es easements. 


following issuance of Interim Con- ~~ 
-veyance, as well as the convey- 
ance to- CIRI of lands. previously 
patented to the State, was made . 
-. possible and — mandated’ by a 


unique series of agreements rati- 


fied by Congress. Since it is the’ _ 4 : 
7 terms of these ‘agreements - that ee iro 


‘CIRI (Goniclinties An BLM ae ee, 28 
comply with court. decisions con- _ 
-struing BLM’s power to reserve _ 
easements in land - conveyed to. 

| under . 
~ANCSA and Alaska. Public Ease-. 
ment Defense Fund, supra, is ex- 
plicit i in preventing BLM from re- 
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oe in eantentioa here, it: is useful | 


ce to review the key sections. 

- As recited in the decisions ap- 
- -pealed, the basic agreement, enti- 
 tled “Terms. and Conditions for 


Land Consolidation and Manage- | 
_ Easement Defense Fund, supra, 
was the question of. whether | 43: 


ment in the Cook Inlet. Area,” 
which by its terms’ required im- 


plementing legislation, was rati- 


fied by Congress; the entire T&C 
was incorporated into Federal law 
| in-P.L. 94-204, as amended. 


~The T&C: provides for a three- 
way land transaction between.the. 


~ Secretary of the Interior, CIRI, 
and the State. : 


Sec. II of the T&C authorized 
the State to convey patented. 


lands to the United States, for re- 
conveyance to CIRI. These lands 
had previously: been patented to 


the State under the Alaska State- . 
| hood ° Act, P.L. 85- 508, 72 ‘Stat. 


| 339, as amended (1958). 


Sec. Il of the T&C eueeieicalio: 
-— “Trjeconveyance » 


provides. ‘that 


- must be made within 60 days 
=. from acceptance - by the United : 
States of. the State conveyance, a 


and without adjudication.” 


_ The conveyances to CIRL how- | 
ever, are subject to. later: identifi- 


cation and reservation: of any 


- easement that could have lawfully 


been reserved prior to convey- 


ance. Sec. 3(a) of P.L. 95-178 au- 
_. thorized the Secretary to identify. 
and reserve, within two. years: 
after initial. conveyance to CIRI, 
- any easement he could have law- | 
~~ fully reserved prior to convey- 
-.ance, and to issue.a revised con- - 


veyance | reflecting such eee a: 


- tions. . : 
The. purpose of this. procedure 
was: to-allow CIRI to receive land 


conveyance before. judicial deter- 
_ Inination of | easement Issues 


| ‘DECISIONS OF THE DEPARTMENT - OF THE | INTERIOR 


‘[89 LD. 


che were in litigation, while a 


lowing those easements found — 
’ proper by the court. to be reserved 
after conveyance of the land. One 


of the easement issues in litiga- 
tion at the time, Alaska Public 


U.S.C. § 975d reservations could — 


be - included in -ANCSA convey-. oe 
: ances. 


Peavisions: contained’ in ane 
sections of 1 the T&C are. also rele- 


vant. 


Sec. IT pcos that ihe State : 


-. shall convey to the United States 
for reconveyance to CIRI lands de- 


scribed in Appendix C. This’ Ap- 


pendix lists the lands to ‘be con-. 
-Veyed, and states in its own Sec. 
I: ; a . ; 3 : 


All Convayanten of jana ane 3 in econ : 


oe with this Appendix C shall pass all of the 
‘State’s right, title and interest in the 
lands, including the minerals therein, as if 


those conveyances were made pursuant to 


Section 22(f) of ANCSA, except that. dedi- 


cated: or. platted section line easements and 


highway or other rights-of-way may be 1 a ee 


served to the State. na 
‘Sec. Iv of the T&C provides: 


The lands and interests conveyed | ‘to 


| CIRI under. paragraphs I and II of this 
Document shall constitute CIRI’s full enti- - 
‘tlement under Section 12(c) of ANCSA, 


except that the. mineral. estate conveyed 


pursuant to ‘subparagraph I.B(1) of this 


Document shall constitute full entitlement _ 
of CIRI’s surface and subsurface. ig 
ment under Section 14(h)(8) of ANCSA. 


Finally, Sec. IX of the T&C pro. | 
vides: : 


“Lands Saat to. CIRI sais or. ite Vil-. ; 
lage and Group Corporations in accord- 


ance with this Document, notwithstanding . 
their source (whether Federal or State), 
shall be considered and treated as convey- 


ances’ under and pursuant to ANCSA,. 
except as may be expressly provided other- | 
wise in this. document... a 
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ie Be this ot he. ARR con: 
‘tends. that BLM erred in failing to 
include, in the I.C.’s to CIRI, the 
general easement. language au-. 
_. thorized by 48 U.S.C. § 975d. The. 
. . ARR argues 
~-veyances to. CIRI are fundamen- 
tally. an- exchange pursuant. to. 
§ 22(f). of ANCSA: This being. so, 
they are exempt from application - | 
_-. of. the court’s. ruling in Alaska. 
Public Easement Defense Fund, 
-  . supra, which make § 975d reserva- 
 . tions: inapplicable to ANCSA con: - 


that. the- 


veyances. Pe: 


_ Based on: ‘its reading of. the 
TEC, the Board. cannot agree with : Quite the opposite. of being except- 7 
ed, the. effect of the future ruling | 
of the court in the then pending __ 
Alaska Public Easement Defense 
Fund, supra, as to the applicabil-. 
ity of §975d easement reserva- 
tions on these conveyances, was 
made part. of the Bereemeny rati- oe 


~~ the ARR’s contention. ‘The ARR’s 
‘reliance on Sec. II of the T&C for 


__ the proposition that the ‘entire. 
_ three-party agreement is a § 22(f) 
exchange is. misplaced, The pur-— 
pose of Sec. II. of the T&C is to. 

- provide a standard to which the. 

_ State conveyance to the United © 
-. States can be compared; the: con- 

_ veyance to. the United: States: for. 
--reconveyance to CIRI is to have. 
equal validity and pass an inter-: 
est of equal dignity, as: those ex- 

_ changes already authorized by 
~*~ -§ 22(f) of -ANCSA. Moreover, See. os 
~~ ID of the TEC. deals with the 


_- State’s conveyance of land to the 


United States, but not with the 
_reconveyance © of . 


United States’ 
_ the same land to CIRI. 


-. Both Sec. IV and Sec. IX of ike — 
hie T&C, previously quoted, 
state that the lands conveyed to. 
'. CIRI are in satisfaction of CIRI’s 

~ANCSA entitlement, and shall be 

- considered and ‘treated as convey- 
pursuant to. 
notwithstanding their — 


ances. under and’. 
“ANCSA, 
Be source, whether Federal or State. 


- -415-259.0 - 83 - 15. 


-recon-. 


clearly 


“Therefore; the-Board: Mice 
‘that. the conveyance to- ‘CIRI of 


~ lands previously patented to the 
‘State pursuant to the T&C,-incor- 
porated into Federal. law-in PL. ~ 
94-204, as.amended, .is.in satisfac-. a 
tion of. CIRI’s ANCSA entitle 
‘ment; must be treated asa con- — 


veyance pursuant to ANCSA; and 


unless expressly excepted, dis gov- 

-erned by. the. provisions of ANCSA ee 

as interpreted’ by the courts.:: _ 
The question of. oie ae "i 

§. 975d reservation. could be later = 

- reserved in these conveyances was. — 

- not. excepted in the ‘agreements. 


fied by Congress. _ 


Sec. 3(a) of Pils. -95- 178 allowed: | 
BLM to reserve, after conveyance, — 
those easements which the court 
found lawful. Sec. 3(a) makes the — 
reservation of these easements 
subject to.a Jan. 18, 1977, agree- 


ment between CIRI and the Secre- ‘ 


tary of the Interior which leaves _ 

no doubt as to the effect of the de- 
cision in Alaska Public Easement sae 
7 Defense Fund, supra: Td met 


If it is determined as a result: of any is 
final judicial ruling to. which the Secretary 


or the United States isa party that rights- 
of-way for the construction of ditches and. 8 
canals: reserved under 43:U.S.C. 945 or of 


railroads, telegraph and telephone lines 


under 43 U.S.C. 975(d) could not validly be 


reserved. by. the Secretary in respect to. 


- conveyances to Alaska Native corporations — 
under ANCSA, the Secretary shall extin-:. 
cEvleeny such easements or rights-of-way: 


226 
che etaions sueeeg eed in "conveyances to 
-. CIRI Parties. 


Agreement of Jan. 18, 1977, at 4, 


para 7, 
The inapplicability — of such 
floating easements as those re- 


quired by 43 U.S.C. § 975d was de- ~ 3 | 
- easements may not be reserved in ~ 
conveyance made - poe to 
~ ANCSA., fae s 


termined by the court in Alaska 


Public Easement Defense ie : 


_ supra, at 680-681. 


In addition to the ‘erecously dousilened 


_ orders the Secretary has reserved and in- 
dicates an intent to reserve in the future — 
easements for *. * *. railroads, telegraph - 
and. telephone lines pursuant to 43 U.S.C.” 


— §97bd.* 


eS * 2 ae ee 


The AN CSA. Gainey a : preemption s sec: 
tion which states: . | 
“To the extent that there is a conflict | 
between: any provision of this Act and any | 


other Federal laws applicable to Alaska, 


the provisions of this Act shall govern.” ~~ 


Pub. L. 92-208, 85 Stat. 688, Section 26. 
[Footnote omitted.) The easements re- 


- served to the United States under the two 
non-ANCSA sections are floating ease- 


ments. For the reasons previously devel- 


- oped the court concludes that such floating 


- easements. were not. contemplated over 
_ANCSA lands and these provisions must be- 


~ considered as conflicting and inapplicable. 


Asa second related basis for this result - 


the United States may lawfully 


the court notes that the criteria of subsec- 
tion 17(b)(1) would appear to allow an éase- 


ment for these purposes if it were specifical- 


ly located. This specific right to reserve 


such easements must be seen as superced- 
_ ing the prior general legislation and would 
prevail even absent section 26. Cf. State 
- Department of Highways v. Crosby, 410. 
 P.2d 724, 728 (Alaska 1966). This conclu-. 


sion is further bolstered by the fact that 


under ANCSA easements there are certain . 
procedural safeguards not present in these ' 
other Acts. Accordingly, although reserva- 
tions of specific easements for these pur- 


poses pursuant to subsection 17(b)(1) and 


17(b\(3) might be appropriate these ease- 


ments cannot stand. [Italics added.] _ 


[2] Therefore, the Board. holds 


> that, pursuant to § 8(a) of P. L. 95-. 
178, the reservation -of easements ‘ 


DECISION Ss OF THE: DEPARTMENT OF THE INTERIOR | 


by the State in the lands. 


[89 LD. - 


‘on ieniie ainesae conveyed to 


CIRI, in satisfaction ‘of its entitle- 
ment under ANCSA, is subject to 


the determination of the court in: 
Alaska Public Easement Defense 
Fund, 


nd, supra, which ‘held that 
floating 43 U.S.C..§ 975d railroad: 


The ARR’s argument: that the 


. State must convey what it has, 


which includes a 43 U.S.C. § 975d 
reservation, «is similarly mis-— 
placed: A §975d easement: reser- 


- vation is not an interest: held by — 
__the State; it is a limitation on the 


State’s: interest, reserved by the 


- United States at the time of 


patent to the State. The State, 
pursuant to the T&C, must return 


_ to the United States all interests _ 
the State holds, with the excep- 


tion of certain dedicated section 


line road easements which: the 


State may retain, and subject to — 
any valid existing rights created 
The 
United States must then convey. 
all of the State’s interest to CIRI, 
subject only to such easements as, 
Alaska 


reserve. Pursuant to 


Public: Easement Defense Fund, 


supra, such easements no longer 


include railroad. easements under 
43 USS.C. § 975d... | 


The ARR’s aeaieae for a § 17) : 
easement for a future railroad ex- 
tension to the Beluga coal fields 


must also-be denied. Sec. TOD) 


of ANCSA provides: 


The Planning Commission shall identify - 
public easements across lands selected by 


_ Village Corporations and the Regional 


Corporations and at periodic points along 
the courses of major waterways which are ~ 
reasonably necessary to guarantee interna- 
tional treaty obligations, a full right of. - 
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public use and access for recreation, one 
docks, and 


ing, transportation, utilities, 
such other public uses as the Planning 
Commission determines to be important. 


The general regulatory criteria 


| for such easements are based on 

“present existing use. However, the. 
‘for. 
future use is permitted under cer: 


-reservation of easements © 


tain circumstances. 
438 CFR 


ing railroads and roads for future 


4 ‘logging operations, only if they 
are site specific and actually _ 
planned for ‘construction within 5 | 


years of the date of conveyance.’ 


The- only indication of planned © 


construction in. the appeal record 


e ds a letter dated Oct. 23; 1978, 
from the ARR to BLM, “enologin c 


two maps on which ‘lines: are 
drawn delineating, ° apparently, 


_ proposed railroad ‘extensions. The — 
letter states only: “These proposed 
extensions cover the entire state 


of Alaska and are designed. to 


alert you to any possible area in 
_. this state where the easement of 
the Railroad set forth in 43 U.S.C. 
975(d) will be needed.” The ARR» 


. makes no further arguments. or 
| assertions concerning its pole 
claim to this easement. — 


[3]. The criteria for reserving 


- public easements for future roads, 


‘including railroads,» in 48 CFR 
2650.4-7(b)(1)(v) requires that such. 
easements: be both site specific . 
and actually planned for construc- _ 


‘tion within five years of the date 


of conveyance. The Board holds" 


that the minimal submission of a 
map, along with. a letter stating 


that: certain. lines on the: uae 2 


-2650.4-7(0b)(1)(v) ‘pro- : 
vides that public’ ‘easements for - 

ean transportation. purposes may be | 
~ reserved “for future roads, includ- 


Land Management, © 
protest challenging imposition of — | 
annual rental charges for com-— 


i depict proposed | -ailroad Coa | 
sions, cannot. be found to demon- _ 
_ strate an actual plan for construc-._ 
- tion within the magerne: of the - 

regulation. | 


Accordingly, for ihe reasons aie: | 


cussed. herein, the appeal must be 


and hereby is dismissed. . | 
_ This represents a. ‘unanimous | 
decision of the Board. | it 


J UDITH M. Braby . 
Administrative ——. 


‘We CONCUR: 7 
ABIGAIL F. ‘DUNNING 


Administrative Fudge .. 


; Joseed A. BALDWIN | 


' Administrative Judge Rae 


TRI- -STATE ‘GENERATION AND | 


‘TRANSMISSION. 
_ ASSOCIATION, IN C. 


63 IBLA 347 ae | 
Decided April 29 1982 


Appeal from decision of Wyo- 
ming State Office, Bureau of | 


munications site right-of-way. W a 


: 70867. 


"Affirmed. 


1. ‘Federal Land Policy and Man- wa 
agement Act of 1976: Rights-of- 
‘Way—Fees—Rights-of-Way: Fed- 
eral Land. 7 Opey and Manage- = 


ment Act: of 1976... 


“While - sec. 504g) of. the Kederal- Land Se 3 
Policy and Management Act..of 1976, 43 . 
~US.C. §1764(g) (1976); indicates that the 
| Secretary ‘ of the Interior may charge less > 


than fair’ market: value for an annual. 


‘dismissing _ 
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public use and access for recreation, one 
docks, and 


ing, transportation, utilities, 
such other public uses as the Planning 
Commission determines to be important. 


The general regulatory criteria 


| for such easements are based on 

“present existing use. However, the. 
‘for. 
future use is permitted under cer: 


-reservation of easements © 


tain circumstances. 
438 CFR 


ing railroads and roads for future 


4 ‘logging operations, only if they 
are site specific and actually _ 
planned for ‘construction within 5 | 


years of the date of conveyance.’ 


The- only indication of planned © 


construction in. the appeal record 


e ds a letter dated Oct. 23; 1978, 
from the ARR to BLM, “enologin c 


two maps on which ‘lines: are 
drawn delineating, ° apparently, 


_ proposed railroad ‘extensions. The — 
letter states only: “These proposed 
extensions cover the entire state 


of Alaska and are designed. to 


alert you to any possible area in 
_. this state where the easement of 
the Railroad set forth in 43 U.S.C. 
975(d) will be needed.” The ARR» 


. makes no further arguments. or 
| assertions concerning its pole 
claim to this easement. — 


[3]. The criteria for reserving 


- public easements for future roads, 


‘including railroads,» in 48 CFR 
2650.4-7(b)(1)(v) requires that such. 
easements: be both site specific . 
and actually planned for construc- _ 


‘tion within five years of the date 


of conveyance. The Board holds" 


that the minimal submission of a 
map, along with. a letter stating 


that: certain. lines on the: uae 2 


-2650.4-7(0b)(1)(v) ‘pro- : 
vides that public’ ‘easements for - 

ean transportation. purposes may be | 
~ reserved “for future roads, includ- 


Land Management, © 
protest challenging imposition of — | 
annual rental charges for com-— 


i depict proposed | -ailroad Coa | 
sions, cannot. be found to demon- _ 
_ strate an actual plan for construc-._ 
- tion within the magerne: of the - 

regulation. | 


Accordingly, for ihe reasons aie: | 


cussed. herein, the appeal must be 


and hereby is dismissed. . | 
_ This represents a. ‘unanimous | 
decision of the Board. | it 


J UDITH M. Braby . 
Administrative ——. 


‘We CONCUR: 7 
ABIGAIL F. ‘DUNNING 


Administrative Fudge .. 


; Joseed A. BALDWIN | 


' Administrative Judge Rae 


TRI- -STATE ‘GENERATION AND | 


‘TRANSMISSION. 
_ ASSOCIATION, IN C. 


63 IBLA 347 ae | 
Decided April 29 1982 


Appeal from decision of Wyo- 
ming State Office, Bureau of | 


munications site right-of-way. W a 


: 70867. 


"Affirmed. 


1. ‘Federal Land Policy and Man- wa 
agement Act of 1976: Rights-of- 
‘Way—Fees—Rights-of-Way: Fed- 
eral Land. 7 Opey and Manage- = 


ment Act: of 1976... 


“While - sec. 504g) of. the Kederal- Land Se 3 
Policy and Management Act..of 1976, 43 . 
~US.C. §1764(g) (1976); indicates that the 
| Secretary ‘ of the Interior may charge less > 


than fair’ market: value for an annual. 


‘dismissing _ 


= 4 right-of: “way iene jnchiaiie no > charge, 


ae challenging the 
- annual rental charges for its com- oe 

the fair-market value therof as 

determined . by 


5 70867. 
| granting, 


the legislative history of that provision re- 
- veals that Congress intended that free use 


be restricted to agencies of the Federal 
_... Government and to those situations where 
.’ the charge is ‘token and the cost of collec- 


tion unduly large. 


| 2: ‘Federal Land Policy and Man- 
agement Act of 1976: Rights-of- 
_. Way—Fees—Rights-of-Way: Fed- 
. eral Land Policy and. pees: 


. “ment Act of 1976" 
Under. sec. 504g). of. the Federal Land 
- Policy and Management Act of 1976; 43. 
USC. § 1764(g) (1976), the Secretary of the. 


’ Interior may charge less:than fair market 


_~ value for a right-of-way rental. The regula- 


tion, 438 CFR 2803.1-2(c), implementing 


that provision sets forth the circumstances © 


under which no fee or a fee less than fair 


... market rental may be authorized; howev- 

er, it specifically - ‘excludes - cooperatives 
--. whose principal. source. of revenue ‘is. cus- 
~ “tomer charges from such consideration. 


“APPEARANCES: Linda M. Laz- 


_- gerino, Esq., Denver, . olonido, 
_ for appellant. ee 


OPINION BY 
_ ADMINISTRA TIVE JUDGE 
“HARRIS | 


ae ton BOARD OF LAND 


APPEALS: 


TriState Canctation 4 Tae 


~ mission Association, Inc., has ap- 
__-pealed from a decision of the Wyo- 
_. ming State Office, Bureau of Land 

a Management (BLM), dated July — 


22, 1981, dismissing its protest 


munications. site right-of-way, wv 


‘On July 22, 1 1981, appellant was 


a ‘granted ‘a- communications ‘site 
~~ right-of-way for’ the “Bear. Park 
a for a term of 30° 
“-. years, pursuant to sec. 501 of the 
.. Federal Land. Policy. and Manage- 
: ment. “Act. of 1976" (FLPMA), 43 


- Microwave Site,” 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


imposition . of 


a 9 1D, 


USC. $1761 (1976). Thsaite ie? 
situated in‘sec. 6, T. 25 N.,R. 81 © _ 
W., : 
Carbon County, Wyoming... = 
The. annual: rental. charge for. 


‘sixth. principal — meridian, “ie 


appellant’s right-of-way was deter- 


mined to be $250, “subject. to ap- 


praisal.”’ Appellant paid the 


annual rental in advance of issu- ~ 


ance of its right-of-way but, in-a | 


cover letter accompanying .pay- 


ment, dated June 30, 1981, appel- 


lant ‘stated: “By making payment _ 


of this estimated’ rental charged, | 


“Tri-State does not: wish to create. = 


the impression’ of agreeing with 


the amount or the practice of pay- Cu 
-ment of an annual rental.” te 
BLM treated. appellant's cover ces es 


letter as a protest and responded | 


thereto in its July 22, 1981,-deci; 
sion. BLM held that appellant fell = 
within the class. of right-of-way = 


holders required to- pay. annual - | 


rental, based on the fair market auies 


value for the use of their rights-of- 


way. BLM recognized that it had 
‘discretionary authority to charge 
no fees or a fee less than the fair 
market value in the case of cer- 
'.. tain holders, but concluded that — ‘ 
such. authority did not apply in — 
‘the case of “municipal utilities 
and codperatives, ‘ citing. 43 CFR 3, 
2803.1-2(¢)(1). a 

Sec. 504(g) of FLPMA, 43 U. S. C. a 
~ §1764(g) (1976), provides that the 


holder’ of a FLPMA right-o f-way 
“shall pay annually in advance 


the — ‘Secretary 
issuing, | 


such right-of-way.’ See 43. CFR 


2803.1-2(a). . In ee the stat- ee 
cute provides: - segd se, 2° 
Rights-of-way may be granted; enue ‘or. vie 


renewed to a Federal, State, or.local gov- eS 
ernmieny or any agency or: uetroalentalty 5 hanes 


or. renewing — 
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thereof; to spagreae: desociatibng or -non- 
profit corporations: which are. not them- | 

selves controlled or owned by: profitmaking - 
corporations or business enterprises, or to. 


a holder where he. provides. without. or at 


reduced charges a valuable benefit to the | 


public or to the programs of the’ Secretary 
concerned * * * for such lesser charge, in- 


cluding free use as the Secretary concerned » 
' finds. equitable and in. the public interest. : 


[Italics added. |. 


‘Regulations implementing - the. 


right-of-way provisions of FLPMA 
were not promulgated in final 


form until July 1, 1980: See 45 FR 
44526 (July. 1, 1980). Prior to that 
- time, 43 CFR. 2802.1- Tc) G99): 


| provided, in relevant: part: 


- : See 35 FR 9637 (Jané 1 13, 1970). 


‘ments made regarding an ‘outline 


-. of procedures” for. granting rights- . 

of-way submitted to user. groups, 
states, and other involved govern- 
mental ' agencies and interested - 


public and private groups on Nov. 


14; 1977. In response to comments 
regarding entities entitled to free. 


or lesser charges and in explana- 


tion of. the Be ee rules, BLM 


stated: 


j Failure to. es fair ares alte pro- 


- vides a subsidy by all the public. It follows 


that free or lesser charges should be’ used | 
only in those: circumstances where all the . 
7 eee benefits from. ‘the: use. Pa : 


~ 2803.1-2(C), - 
sae that rulemaking, states: 


. @ Where the use and occupancy are ex: % 
» _» clusively for irrigation projects, municipal- 
.. ly-operated projects, or non-profit or Rural .. 
_.. Electrification Administration projects, or... 
- where the use is ee a Federal goyernmen. i 
is tal agency. | | 


: entities thats are | Poesentiallgs eee or. dona: 7 
~ tion supported and which are engaged i ina 
public’ or semi-public: activity designed for 
‘the public ‘health, safety or welfare will: 


qualify. for. lesser charges. As: a. matter of 
equity, we believe. it is inappropriate to. 
charge lesser fees or grant free use when 
the holder is engaged in. similar business 
and follows practices comparable to private 


commercial enterprise. For this ‘reason, 


REA cooperatives. and municipal utilities 
whose principal source of revenue is cus- 
tomer charges will, hereafter, be charged 
fair market value fees. ["| [Italics added.] 


44 FR 58112 (Oct. 9, 1979). The — 

_ proposed - rules in. this’ area were 
subsequently adopted, unchanged, me 
_ as the final rules. | | 


“© No charge will be made for. the ‘ase "ase 
- a occupancy of lands: under the ene, 
ie aad of this part: -_ Ble is 


The relevant regulation, 43. CFR i 


~(c) No fee, or a fee less than fair dinekee ech 


rental, may be authorized under the fol- ; 
lowing circumstances: . fe, 
“(D When the: holder is a Federal, ‘State 2 oe 
or local government: or any agency or-in- os Bg 
- strumentality thereof, excluding’ municipal 7 
On. Oct. 9, 1 97 9. pe Department. utilities and cooperatives whose principal 
| published proposed rules govern-. © 
ing rights-of-way. See 44 FR 58106 . 
(Oct. 9, 1979). These | proposed . : 


. rules included responses to.com- . 


-source of revenue is customer charges. oy Sinaia 
(2) When the holder is. a nonprofit corpo; : 
ration. or’ association which is not con-. 
trolled by or is not a ‘subsidiary of. a profit - 
making corporation or business. enterprise. yee oie: 
(3) ‘When a holder. provides . without ~~ 


charge, or. at reduced rates, a valuable 


1 Also cited i in the response was. a pitation: from the _ 


_ legislative history of FLPMA. That quotation, taken from... 


Senate Report No. 588, reads in full: 
“Subsection (f. This subsection provides that no. right-_ 


* of-way shall be issued for less than ‘fair market value’ as . 


determined ‘by the Secretary. The proviso at the end of 
the subsection qualifies this.standard where the applica- .. 
tion is a state or local government: or a nonprofit associ- 


ation. In this case, the right-of-way may. be granted for... 7 . 


such lesser. charge as the. Secretary: determines to be. 
equitable under the circumstances. However, ’it is not the. 


intent ofthis Committee to allow use -of national re- 


source land without charge except where the holder: is 
the Federal Government itself or where the charge could 


' be considered token and the cost: of collection. would be: 
unduly large i in relation to the return to be:received.” In, 
S. Rep. No. 588, ‘Sdth ee Ist Sess, W218 a1) Gtalies a: 
added). rae : . raat . 


which was phate of = 


230. 
henetit to the public or to the programs of 
_ the Secretary. [?] - a 


In its statement of. eesaky for | 


appeal, appellant contends that. it 
is qualified under 438 CFR 2803.1- 


2(c)(2).and._ (8) to be considered for - 


free or lessor charges for its right- 
of-way.* Appellant states that it 
qualifies under 48 CFR 2803.1- 


2(c)(2). because it is a nonprofit co- 


operative 


twenty-five rural electric distribution coop- 
eratives serving consumers in the three 
states of Wyoming, Colorado and Nebras- 


ka. It is member owned and is not a sub-_ 
sidiary of a profit-making business or en- — 
terprise.. This business is a public utility 


under the laws of Wyoming.* * * Colorado 
= S “and meDraake oe: [4 


2In the saaainbhect: to the nal rules governing “ental 


fees” for rights-of-way, BLM ‘stated: ..- 
“The rulemaking attempts, with certain euambiaied ex- 


ceptions, to treat all those who use the public lands for 


the same purpose in the same way. It would not be ap- 


propriate to charge oné holder a rental based on fair. 
market value for the right-of-way grant and not charge.” 
‘the same fair rental.to another holder in like circum- © 


stances who. is. using the’ panics Janes. iar the identical 
purpose.” ; 
45 FR 44523 July 1, 1980) (italics added). : 

3 Appellant states that the amount: rs the annual 


rental charges is “not at issue in this appeal, ” because 


fair market value has yet to be determined by a BLM ap- 
praisal. Accordingly, we will not consider this issue. 


- {In its application for a right-of-way dated.Jan. 28,. 


1980, at page 2, appellant described the intended purpose 


of its proposed microwave site, as an important Part of ; 


its electrical transmission network, as follows: . .- 


_ “As part of our long-range expansion plans to improve aoa 


E the efficiency and dependability of electrical service to 


our customers, we are constructing a microwave commu- 
nication system in the three-state area in which we oper- — 
ate. This system will allow Tri-State to- constantly moni- 


tor power availability and demand at virtually every sub- 


station and power supply point. Major substations will be - 


connected to the microwave backbone system directly by 
means of dedicated microwave links aimed directly at 
the substations. Small substations will communicate with 
the microwave system by VHF telemetry radio, Both for 


normal switching operations and in times of emergency, 


such as ice or snow storms, tornadoes, etc.; we can -auto- 
matically switch power routes at our substations to keep 
’ electricity flowing over alternate line routés by means of 


a radio signal sent through’ the microwave and: VHF . 


radio system. A VHF radio telemetry system will be in- 
-stalled-at the microwave sites to send and receive data 


from numerous electrical substations located around the - 
microwave sites. The microwave sites will also provide: 


facilities for a UHF mobile radio system which will allow 


_Tri-State’s field crews to have reliable communications ~ 


with the dispatch offices. Tri-State’s service aréa is pri- 
marily in rural or sparsely populated regions ‘where com- 
_ munication facilities are lacking. The UHF mobile relay. 


‘ ‘DECISIONS OF’ THE DEPARTMENT OF THE INTERIOR © 


capital.” / | 
there is no basis in law for distin- _ 


ment 


are tax-— 


[89 LD.» 


| (Statement of Reasons at 1). 


| Appellant. asserts that coopera: 


tives. are only specifically ex-. 


cluded from the enumerated ex- 


ceptions, under 48 CFR. 2803.1- 
2(c)(1), in the case of governmen- 
tal agencies. . 

Appellant argues that it is a 
nonprofit, corporation, within the 


meaning of 48 CFR 2803.1-2(c)(2) 
~ because neither FLPMA nor the 


supplying electric energy at wholesale to | 


regulations contain a definition. of | 
“nonprofit corporation” and that 


that term is defined. in Black’s 


Law Dictionary at page 1207 (4th. 
ed. 1951) as ‘not. designed primar- 
ily to pay dividends on. invested. 
Appellant states that 


guishing nonprofit corporations — 
on the basis of whether they are 


tax.or donation supported, -rather 


than depending on “customer 


charges.: Appellant. makes this ar- 


gument in response to a ‘state- | 
in BLM’s decision that | 
“Jn jon- -profit entities essentially — 
or donation-supported | 
and engage in a public or semi-. 
public activity designed for. the 


_ public health, safety, or welfare.’ 


Appellant also contends that it — 


qualifies under 48 CFR 2803.1-— 


2(c)(3) because it provides a valua- 
ble benefit to the public and the 
programs of the Secretary at re- 
duced rates, and that. its services 
are provided “at cost,” with rates 

“reduced by that amount which 
would otherwise be charged as 
profit.” It states that it provides a 
vital service to its members and 
its members are, in turn, ‘under 
a duty to furnish the ‘service to 


stations located at the proposed | microwave sites will be: 
paramount in promoting the maintenance and and re- 


_ storative system operations: within. the service area.” 
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| mcr sonlcant within ee ort 
cated territory.” ee states 
further that 


supports Federal programs. 


_[1] The ‘question- presented. is. 7 
: whether appellant qualifies for no 
- fee or a lesser fee under the stat-— 
- ute and regulations.> The legisla- 


tive history of «sec. 504(g) of 


FLPMA precludes consideration 


of no fee for appellant in this 


case. That legislative history (see 


note 1, supra) indicates that free 


use 1S restricted to agencies of the 
Federal Government and to those 


situations where the charge 1s 
token and the cost of collection 


unduly large. However; we must 
still determine whether a lesser 


fee is applicable. - 


[2] Were this a to be decided 
_is customer charges will, hereaf- 


merely on: the language of sec. 


504(g) of FLPMA, it might be pos- 

sible to conclude that appellant — 

was entitled to be considered for 
the. 


imposition — of a “lesser. 
charge” for the use of its right-of- 


_ way. However, we must also con- 
. sider. those regulations promulgat- 


‘ed’ to implement sec. 504(g) of 


-. FLPMA. While under 43° CFR 


— 2802.1-7(c)(1)_ (1979) “cooperatives 


| and other popes organizations 


8 As the amount of rental to ps chaneed has not yet 


been determined pending competition of an. appraisal of 


fair market value, the only issue before the Board is the : 


legal issue, on the record, of whether appellant qualifies 
for no fee or a lesser fee. In the absence of an issue of 


- Inaterial fact, no. hearing is appropriate and appellant’s 
request for a hearing i is denied. See John J. Schnabel, a 


: IBLA 201 (1980). 


its “transmission 
lines and pane communica- 
-~ tion components are part ofan in- 
 .terconnected system that supports . 
_. . the reliability of electrical power” 
in other: areas. Finally, as a pur- 
-. chaser of Federal Hydroelectric 
power, appellant asserts that it 


aun in whels or in: part ‘by. 7 
loans made pursuant to the Rural 


Electrification -Act. of 1936 [as — 
amended, 7 U.S.C. §901 (1976)]” 
were exempt. from any annual 
rental charges (Continental Tele- 


_ phone of the West, 35 IBLA 279, 


288 85 LD. 186, 191 (1978), the 


_ present regulations do not dictate 
that an exemption be granted for 
any. | 
provide that the Secretary may 
-authorize no fee-or a fee of less — 


organization. Rather, they 


than fair.market rental under 


certain listed circumstances. 
-* Appellant would not qualify 
under 43 CFR 2803.1-2(c)(1) be- ~ 


cause. “cooperatives whose. princi- 


pal source of revenue is-customer 
- charges” are specifically excluded 
.from that category. At first blush 
-it might appear that the exclusion 
is limited to this category; howev- 
er, the preamble to the proposed 


regulations, which were promul- 
gated unchanged in final, states 
that “REA cooperatives * * * 
whose principal source of revenue 


ter, be charged fair market value ~ 
fees.” 44 FR 58112: (Oct. 9, 1979) 
(italics added). We ‘believe. that 
this statement clearly indicates 


that the exclusionary language of 


43 CFR 2803.1-2(c)(1) eliminates 


cooperatives from consideration 


for reduced charges under any 
category of 43 CFR 2803.1-2(). 
Appellant argues that it quali- 
fies under 43 CFR 2803.1-2(c)(2) 
and (3). We cannot agree for the | 
reason stated above. Admittedly, - 
the regulation. could have been 
drafted more precisely to make — 
clear that the exclusion applied to 


all categories; it makes no sense __ 


7 ‘4 Aogically: to: eccldds ee - 
-- under the first category, yet let 
> them qualify under category 2 or 


‘8. Such a construction would 
render the exclusion. meaningless. 


_. While we realize that this is a de- 


parture from previous policy, the 
Secretary has indicated his intent 
through rulemaking to charge co- 
operatives, whose principal source 
of revenue is customer. charges, 
fair. market value. fees. We are 
without authority to disregard 
this duly promulgated regulation. 
See Colorado-Ute. Electric Assoct- 


7 ation, Inc., 46 IBLA 35, 47 (1980), © 
. aff'd, Colorado-Ute Electric Asso- - 
elation, Inc. v.. Watt, No. 80-C-500 ade 


= OM. Colo. Feb: 8, 1982). 


| Appellant: makes a ae of | 
aes arguments that it should not be 
charged fees because of the type 
of operation. it. is and the type of. 
services: it provides. It points out 
that there is substantial prece- 
‘dent in. other statutes for accord- 
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arguments, 


We c CONCUR:, 


ee Sel ‘electric cate ies : 


preferential. treatment. All these — 


sence directed at the regulation 


itself. Appellant takes exception 
with the policy of charging coop- 
 eratives fair market value rental 
fees. That issue was pee in the 


rulemaking and, indicated 


above, we are bound to follow the 
regulation. 


Therefore, pursuant. to the au- 
thority. delegated:to the Board of 
Land Appeals by the Secretary of | 
the Interior, 48 CFR 4.1, the deci- 
sion n appealed from 4 is affirmed. | 


: BRUCE R. Hague : 
| Administrative ek 


Cc. RANDALL Guan: Jr. _ ae 
Administrative Judge — , 


| Aare Pomimcres Tee 
Administrative Judge 


“91 in, ¢, oe 


‘however, -are:‘in es- — 
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APPEAL | oF LEE ROOFING - 
CoO. 


| Contract No. | 


o Bureau of Indian. Affairs. — 


. mary J udgment granted. 


- Contracts: Construction and: Op- 


eration: . Contract. Clauses—Con- 


tracts: Contract Disputes Act of | 
1978: Interest—Rules of Practice: | 


Appeals: Motions ae 


A Government’s motion for summary judg 


- ment is granted and an appeal is dismissed 


where j in connection with a claim for inter-.. 


est for the Government’s delay. in making 


progress payment the Board finds there is - 


no genuine issue of material fact and that 


neither the payments clause nor the Con- | 


_ tract Disputes Act. of 1978 authorize the 


_ payment of interest on undisputed under- 


lying claims. on which the claim for inter- 
~ est is based. - 


: APPEARANCES: oe H. Ce 
Owner, Lee Roofing Co., Red- 


lands, California, for Appellant; 


William: D. Back, Department. 


*- Counsel, Window Rock, Arizona, 
for the Government. | 


—.- OPINION BY CHIEF 
“ADMINISTRA TIVE J UDGE 
ae “McGRA WwW : 


INTERIOR BOARD OF | 
CONTRA CT APPEALS 


“The instant appeal’ anualvente 


. Contract Disputes Act of 1978 (41 
U.S.C. §§ 601-613). and predicated - 
—- upon 

— progress Payments. Both : 


‘Government delays in 


for “construction contracts, - 
contract 


“parties. ee said that they d do ia = 


| want a — 


* Findings a Fact: 


7 a The instant contract ‘was ce — 
tered into under date of Sept. 26, 
1977, in the estimated amount. of aor 
. $769,357.40. The project covered _ 
| ea the contract involved a total: 

Government Motion: for Sam _ set aside for small business. The 

~ contract: called for the ‘reroofing 
or resurfacing of existing roofs on) 
| buildings at various locations (18): - 


in Arizona (Appeal File’ (herein- 
after AF) A). nd | 
2. Prepared. on‘ latandaed forms: _ 
: the 
_Iincluded ‘the - 3 
Provisions of Standard Form 23-A 


(Apr... 1975. Rev.). -In addition to. 
the standard Disputes clause, the’ . 


contract included the’ following. es- 
pecially pertinent provisions: 


e Payments to Contractor 

(a) The Government will pay the con- 
tract. price as hereinafter provided. 

(b) The Government will make. progress 
payments monthly as the work proceeds, 
or at more frequent. intervals .as deter- 


‘mined. by the Contracting: Officer, on .esti- 
mates approved by the Contracting: Offi- 


cer. If requested by the Contracting Offi- 


‘cer, the Contractor shall furnish'a break- 


down of the total contract. price showing | 


- the amount included therein for each prin- 


cipal category of the work; in such detail 


as. requested, to provide’ a basis for deter: 
' mining progress payments. In the prepara- 


tion of estimates the Contracting Officer, 


_at hisdiscretion, may authorize material 


delivered on the site and preparatony, work 


_ 1 While the sprellant has elected to submit the « case >for 
- decision without a hearing i in accordance ‘with secs. 4.112 _ 


claim for interest in ‘the emaune 
of $7,014.35. asserted under the 


and 4.113 of the Board’s. rules. (reply. to Government 


motion to dismiss at 3), there is nothing to indicate’ ~ - 
. whether the election being exercised. is to have the —- 
appeal considéred as a small claims (expedited) or an-ac- ind 
celerated procedure case; both of which procedures are. 
provided for in rule 4.118. Absent any indication as‘to  __ 
» the procedure which the appellant desires to be followed, 


the oo is being. treated as an accelerated procedure 
case.. ; =o : 8 
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done to. be ‘ken into sane iereton. Mate-. - 
‘rial delivered to the Contractor at loca- 

_ tions other than the site may also be taken. . 
. into consideration. (1) if such consideration 
is specifically authorized by the contract | 


and (2) if the Contractor furnishes satisfac- 
tory evidence that he has acquired title to 


| - such material and that it will be utilized 


on the work covered by this contract. © 
(c) In making such progress payments, 


there shall be retained 10 percent of the. 


estimated amount. until final completion 


. and acceptance of the contract work. How- 


ever, if the Contracting - Officer, at any 


4 time after 50 percent of the work has been 
completed, finds that satisfactory progress | 


is being made, he. may authorize payment 
in full of each. progress payment for work 


performed beyond the 50 percent stage at. 
completion. Also, whenever the ‘work is 
substantially complete, the Contracting Of-.- 


- ficer, if he: considers the amount. retained 


to bei in excess of the amount adequate for. 


the protection of the Government, at. his 


discretion, may release to the Contractor. . 
all or a portion of such excess amount. | 


Furthermore, on completion and accept- ~~" ; es 
te - procedure (AF J). In response to a: 


request. from the contracting offi- 


ance of. each separate building, public 

work, or other division of the contract, on 

which the price is stated separately in the 

contract, payment may be made therefore 
without retention of a percentage. 


* ' ‘ x x x * 


19. Pavmbut of Interest on Contractors’ 
Claims 

(a) If an spnedl’ is filed by the Gontvactor 
from a final decision of the Contracting Of- 


ficer under the Disputes clause of this con- . 


tract, denying a claim arising under the 


- contract, simple interest on the amount of - 


the claim finally determined owed by the 
Government shall be payable to the Con- 
tractor. Such ‘interest shall be at the rate 


determined by. the Secretary of the Treas- 


ury pursuant to Public Law 92-41, 85 Stat. 
97, from the date the Contractor furnishes 
to the Contracting Officer his written 


appeal under the Disputes clause of this - 


contract, to the date of (1) a final judgment 
by a court of competent jurisdiction, or (2) 
mailing to the Contractor of a supplemen- 


tal agreement for execution either con-- 
firming completed negotiations between 


the parties or carrying out a decision of a 
‘board of contract appeals. 


(b) Notwithstanding (a) above, w inter- 
est shall be applied only from the date 
payment was due, if such - date is later | 
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lease of Claims,” 
‘following exception: “Claim for in- 
terest in the amount of $6,600.47 


ie (89 LD. : 


than the filing of appeal; and @) interest . 
_ shall.not be paid for any period of time — 


that the Contracting Officer determines 
the Contractor has unduly delayed in pur- © 


suing his remedies before a board of con- 


tract appeals or a court o competent j juris- 


- diction. 


(AF A). 


3. By letter dated Feb. 5; 1981, | 
the contractor returned a “Re- 
‘containing the 


to February’ 28, 1981 (See Exhibit 
A dated 5: February 1981).” 2. The 
letter states that the claim is for 
interest. between Oct. 12; 1979,_ 
and Feb. 28, 1981, and that a 


“grace period of 45. days had been 


allowed for plant facility manage- 
ment, contracting office and dis-. 
bursement office to exercise their 


cer, the locations and dates in- 
volved in the claim were itemized 
in the contractor’s letter of Apr. 

17, 1981, in which the claim was 
adjusted to Apr. 3, 1981 (the date 


final payment was received), 
thereby increasing the net 
amount claimed to’ $7, 014. 85 (AF: 
FE). 


Exhibit A to the revised: claim 


letter was also included as exhibit 


A to appellant’s complaint. Ac- 
cording to the complaint, exhibit 


_A shows that after giving effect to 


a 45-day grace period, there were 
17 occasions in which payments to 


the contractor: were delayed for 


periods ranging from 3 to 910. 
days. An > analysis of the exhibit 


shows that in eight instances the. 


computations on which the claim 


for interest is based include peri- 


2A copy of the executed veléae accompanied the Gov. . 


- ernment’s motion to dismiss. 
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: Ae if dine prior to the offective- 


_date of the Contract: Disputes. Act 

of 1978 (2. ey” EOE: to aa 1, 
as a a: 

‘The sence officer 

ae jel the claim for interest by 

letter of June 26, 1981 (AFC): The 

decision was timely appealed. by 


the appellant in its letter of July 
“I 


8, 1981, in which it states: 
~ hereby appeal the final decision of 
the contracting officer dated 26 
June 1981, which denies our claim 
for interest due to substantial 
delays i in processing progress pay- 
ments on certain completed work 


; during the course of subject et 


tract” (AF B). 
5. In the soils the appel- 


ante asserts. (i) that the contract- - 


ing officer’s representative (COR) 


was responsible for the initiation 
of monthly. estimates and pay- 
ment requests for progress pay- 
ments; (ii) that. the: Payments to. 


Contractor clause provides. that 
“the Government will make prog- 
ress payments. monthly as the 


work: RNa or at more fre- 


~ 3See "Brookfield Construction Co.; Ine; “and Baylor Con- 


‘struction Corp. (A doint Venture) v: United States; 661 — 
F.2d 159 (Ct. Cl. 1981), in vnice the Court of Claims is 


stated at page 165: 

“Denial of pre-Act jakerest also Ravaconiaes with the 
‘long-established, deeply-imbedded principle that. interest 
is not allowed on monetary claims against the Federal 


Government unless Congress (or a-contract) plainly au- 


- thorizes such an addition * * *.’ * * * Because there can 
be no. award of :interest against the United. States in the 
-- absence of:a ‘contract [a provision net applicable here] or 
Act of Congress expressly providing for payment thereof, 
28: U.S.C. §2516(a). (1976), the only way plaintiff can re- 


‘cover interest is if the Contract Disputes Act provides for . 


_ it. * * * While section 12 does'expressly provide for the 
recovery of-interest prospectively, pre-Act: interest is not 
included within the express (or in our ‘view. implied) 
terms of that section. **-**In the light of the* precept 
that ‘limitations and'conditions:upon which the Govern- 


ment consents to.be'sued must be strictly observed and . 
exceptions thereto. are -not to be implied,’ Soriano -v.. . 


_ United States, 352 U.S. 270, 276, ** * we should not 

expand the boundaries of section 12 to cover Fereitary. 
“not necessarily or clearly*included within ita oe and 
een (Footnote omitted.) — = 


quent citer as. abides i 


the Contracting. Officer, on esti- 


-mates. approved by the Contract- 
‘ing Officer”; (iii). that the Govern- _ 
ment. violated the cited contract _ 
‘provision on 17 occasions by de- 
laying monthly payments due the 
appellant with the delays ranging - 
_from:3 to 910 days after allowing © 
45 days grace as shown in exhibit 
A;* and (iv).that throughout the 


life of the contract, the contractor : 
appealed to the Government to 


‘make timely monthly progress 
~ payments as shown in exhibit B. 


The various letters and one 


‘mailgram. included in exhibit B to 


the complaint - show that from 


June 27, 1978, to Jan. 19, 1981, 
the -contractor made repeated ef- 
‘forts to get the Bureau of Indian 


Affairs (BIA). to promptly pay for 


completed - work and to ‘arrange 
for progress payments to be made 


semimonthly. The exhibit appears 


to involve some prolonged delays. 


in making payments to the con- 


tractor. The record does not re-. 
flect what response, if any, may 
have been made to the repeated 
efforts by the contractor to secure 


prompter payment of the amounts 
considered. to be due. o | 
6. The record does. vndiesta 


however, that: the contractor was | 
responsible for a_ portion of the 
delays. experienced in receiving 


payment. ee In the course oF com- 


‘Adding the ee shown : in exhibit A. ae the 


~- column ‘headed “Amount Compléted” and adjusting them 
to correspond to the treatment. accorded figures appear- . 
ing on the same line under the column headed “interest. | 


12.00%,” it appears that the delayed progress payments 


-on which interest is being: claimed total approximately - He 

_- $140,000, 
’. 5Exhibit A to the complaint shows the total amount of 
‘interest involved to be $11,186.39. This amount less- the. 


- figure. of $4, 172. 04 conenates as “Portion forgiven” 
. a? = Caneiesed 
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- ments 
breach on 17 separate occasions, © 
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se acct upon the aia the COR. 
_.. charges: (i) That the contractor 


delayed confirming the ‘“‘as built” 


quantities for 62 calendar days; 
Gi) that the contractor took exces- 
sive time to provide | prices. on 
some materials or cost for addi- 
| tional work performed that was — 
not covered in the price list; and 
’ Gii) that most of the time the con- 
me tractor’ s foreman did not call for 
final inspection after a. building a er? * 
had been completed, although it — 


~ was the contractor’s. responsibility 


_ to do so (AF D, HH, and L). It also. 
appears that the contractor failed _ 
to. respond for over a year to the 
contracting » officer’ s written re- _ 
quest for a credit: for the deletion. 
of gravel at. Many Farms (AF N, — 
O, and P). See. also. contractor’s - 
letter of Jan. 18, 1979 (Bxh. B to. 


°. result of which it had unilaterally revised the contract 


complaint). ° 


_ 1. The complaint stated that ihe 
Government’ S failure to make 
pay- 
constituted a. material . 


-timely — monthly | ‘progress _ 


citing | Northern: Helex Co. 


United . States, 197. Ch, 


ojet-General Corp., -ASBCA. No. 


leaves the net figure for which site is baie wiiaile of 
$7,014.85. The “Portion forgiven’’ figure ‘may: reflect a 


recognition by.the appellant that it-was partially, respon- 


' sible for some of the delays. experienced in . ‘Teceiving 


it . -: progress payments..: 


& Northern Helex (text, wee). did vs sacha simply a 
delay in making payments of amounts admittedly due, 
- however, but’ rather entailed a breach by the Govern- 

- .ment of. its contractual obligation to pay for helium pur- 

_ chased. Nothing at all was paid to the contractor for over 


a year and the sum of. $8,671,632 was owed to the plain- 


tiff at ie time the suit was ler (197 Ct. cl. 124). 


DECISIONS oF. THE DEPARTMENT OF THE INTERIOR - 


| Cl. 118, 
124-25, (1972). 6 For. recovery on its _ 
_. interest claim the appellant relies. 
principally upon the cases of Aer-_ 


9: ID. - 


paynene) : and” Vaeias. Elec- oo 
tronics Co., Inc., ASBCA No. 18778. - 
(Feb. 24, 1977), 77-1 BCA: par. ~ 
12,393. (equitable ‘adjustment pro- 


vided: contractor for a delay at- 
tributed to delayed. progress | pay- 


ments).®. According to the com- | 
plaint, © the appellant is seeking 
_ relief on the. sega of breach of | 
contract ® or 
change. 1? 7" 


~ constructive : 


Discussion 


“The Goternment has fore: to e 


‘dismiss the instant appeal’ or,’ al- 
ternatively, it has moved for sum- 
mary. judgment. 
ment’s: motion to. dismiss the 


The | ‘Govern- 


In LTV Maometand Inc., ASBCA No. 14832 (May 
29, 1975), 75-1. BCA par.. 11 310 at 53,909, the Armed 


- Services Board’ characterized its decision in Aerojet as in- 


volving a unique factual situation, noting. that the Gov- 
ernment had misinterpreted the contract provisions as a 


price and ceased to make progress payments. 
Commenting with respect to the’ Aerojet decision (text, 


supra), a standard reference work states: “The Aerojet 
~ and Ingalls exceptions to the general. rule disallowing in- 
~ terest on claims for nonpayment are narrowly framed, In 


no subsequent case has a contractor brought ‘himself 


' within their confines: * * *.” (Nash and Cibinic, Federal 
be Procurement Law (Third. Edition) Volume II, p. 1,948):) 


 8Tt: does not: appear that in Virginia Electronics (text, - 
supra) the Armed Services Board considered, or, given 


Me ‘the circumstances present, was required to consider a 
- regulation. prohibiting the. allowance of interest on bor- 


rowings. In- any event, it: is clear that. the initial letter 


- contract was issued prior to the effective date of Defense 


Procurement Circular No. .79 (DPC. No. 79), prohibiting 


the allowance: of. interest on borrowings under. fixed price 
: ‘contracts. 


~The Armed. Service Procutohient Rewiilations current- . 


: . ly provide that interest on borrowings (however repre- . ; 
| it (Sept. * 11, 1974), 4-2 BCA ~ ted) at greta a | 
par. 10,863 (constructive change ~ etal legislaticn -1), A comparable provi- 
found where Government wrong- - 


| fully refused | to ‘make: oe 


sented) are unallowable except when authorized by Fed- 


sion is contained: in. the Federal Procurement Regula- 
tions (see FPR 15.713-7). 


.. § After. quoting” from: ihe. Goin. of Claims: deeicion in 
Ramsey v. United. States, 121 Ct. Cl. 426, 482 (1952), a 
_ coramentator on Government Contracts states: “Thus the  __ 
. rule is: well established that a claim for interest :occa- ~~ 
- -gioned by Government failure or: delay in payment is a- 
_ claim: for. damages and, in the absence of.a statute. or 
contract. provision to the contrary, cannot be recovered. 7 
(McBride &. Touhey, sec, 25.20[2].). 


10 The appellant i is not contending: that this interest for 
which claim is being made involved money borrowed to 
perform changes in the contract. work, as was the case in 


-_ Bell v. United States,-186 Ct. Cl, 189.(1968); nor is it con- - 


tending that the interest claim is attributable to the issu- 


_ance of an unilaterial.change order -modifying the con-- 
_ tract terms as was the case in eer aegis Corp. (note 
7, sei and eecompanying text). . 
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- appeal: is eemied on Miia: geace 
ple that the jurisdiction of the 
Board must arise, if at all, from a 
specific clause in the contract pro-. 
viding relief for the type of wrong 
alleged.!! As this view of our juris- 
diction fails to take into account. 
the great increase in the scope of. 
the jurisdiction of the. agency . 
by. 

- reason of. the enactment of the 
Contract Disputes Act~ of 1978,?? 
and as the interest claim is assert-: 
ed thereunder, the Government’s 


‘boards: of contract appeals” 


motion to— dismiss the 


| instant 
- appeal i is denied. | 


Remaining for eonsideraton is . 
the Government’s motion for sum- 
mary judgment. In support of the 
motion for summary judgment, 
+." the.. Department... counsel asserts. 
that there is no genuine issue of 
material fact in dispute and that 


. the .Government is entitled to 


‘judgment as.a matter of law. In 
the comparatively recent case of: 
-McCutcheon-Peterson (JV),. IBCA- 


1392-9-80 (Mar. 12, 1981), 88 LD. 


361, 81-1 BCA par. 14,997, the’ 
Government's motion — for sum-. 


; -Iary judgment - was.” granted 


material fact was found to exist. . 


This was the sasisieanesl nile ‘governing agency | 
boards of contract appeals for many years (see, for exam- 
+ ple, Placer County,. California, IBCA-77T-5-69 (Apr. a Ree 
- 1971), 78 LD. 118, 71-1 BCA par. 8,801) and it is still the . 

- rule for cases not covered by the Contract Disputes Act » 


of 1978... 
~2The Act provides: . 


” The appellant has stated that it “recognizes that in- 


tractors, Inc., 


he: appellant. is ‘entitled ‘ to. Gniee | 
est under Clause 19 (Payment of. -_ 


Interest on Contractors’ Claims) - 


(Finding 2). or. by reason of the 
provisions of. the Contract Dis-: 


putes Act of 1978. The especially 
pertinent portions of the Act, as~ 


they relate to interest, are as fol- 
_lows:.- 
amounts found. due contractors on. 
claims. shall be paid to the con- 
‘tractor from the date the .con- 
- tracting officer receives the claim: 
S pursuant to section. 6(a) [74] from : 
the. 
‘thereof -* * *” 15: 


“Section 12. Interest on. 


-contractor — until - alge | 


Cited - by the Goremmane in 


support of its motion are the deci- 


sons of the Armed Services Board _ 


in The Diomed Corp, ASBCA No. | 
20399 (Sept. 8, 1975), 75-2 BCA 


par. 11,491, and-in A.L.M. Con- 
ASBCA No. 
(Aug. 31, 1979), 79-2. BCA ‘par. 
14,099.. The appellant seeks to dis- 
tinguish | these | cases . 


A.L.M.- Contractors, the Armed’: 


Services Board had found the pay- 


where no genuine. triable. Sie. of ments made in that case to have. 


been in substantial compliance with - 


= th O f ents cl; u | 
If interest is to be awarded in — ¥ hath ra : ia " oe : 


this case because of the: delay in 
making progress . payments pro- . 
_ vided for in Clause 7 (Payments to.- 

Contractor) ' 13 ‘the Board r must. find 


recoverable * * *” (appellant's reply to motion to dismiss 


-at 1), In view of this statement, it appears that appellant 


may. be relying on cases in which the Armed Services © 


Board allowed recovery of interest (without’ regard. to°. - 
whether debt or equity. capital had been used) on the « 


basis of an increased profit allowance. .-. 
- The Court of Claims has: refused to follow the line of 


--cases represented by Fischbach &. Moore’ International | . 
Corp., -ASBCA No. 18146 (Dec. 18; 1976), 77-1 BCA. par... 
12,300. See Framlau. Corp. vy. United. States, 215 Ct. Cl: 
“185, 199 (1977) and Dravo Corp. v. United States, 219 Ct. 


Cl. 416,-429-31 (1979). ‘This Board has followed the Court: 


of Claims, Cen-Vi-Ro of Texas, Inc., IBCA-718-5-68 and 
“tn exercising this jurisdiction, 2 
hs the agency. board. is authorized to grant any relief that ~ 
+ would be available to a litigant asserting a contract : 
- claim in the Court of Claims” (41 U.S.C. §-607(d)): . 


IBCA-155-12-68 (June 27, 1980), 87 LD. 230, 244-45, 80-2 
BCA par. 14,536-at 71,659-60. | 


acl See 41 USC. ae 


28792 


on. the. . 
‘grounds that Diomed was a pre- 
‘Contract Disputes Act case and in. 


= 34 Sec. 6(a) requires that: all claire by a ‘contractor oe 
‘against-. the. Government be in writing..and- ‘submitted to. ©. 
( the contracting’ officer. for a a decision rae U. 8. C. $:605(a)). oe? 
<7 terest on: 1, borrowed money: to. finance its contract, is not ee “ 


938 


~ included in the contract. As the 
ensuing discussion will disclose, 
these distinctions, although true, 
are not of sufficient significance 


to affect the conclusion reached. 
The dispute in Diomed, supra, 


concerned a negotiated fixed-price 


‘contract under which the appel- 
- lant asserted a claim for interest 


for. an allegedly — unreasonable 


delay in paying appellant’s in- 
voice in the amount of $90,104.16. 


In.the course of denying the claim: 


on the ground that no statutory 
or contractual basis for allowing 


the claim had been found, the . 


Board held that, by its terms, the 


Payment of Interest on Contrac- : 


tors’ Claims clause did not afford 
a basis for recovery. After noting 
that the clause makes a clear dis- 
tinction between a claim arising 


under the contract which is.. 


denied by the contracting. officer 
and interest on the amount of 
that claim which is finally deter- 
mined to be owned by the Govern- 
ment, the Board stated at page 
54,822:. 


[Here the icin itself is. for ne, 


There is no dispute over appellant’s enti- 


tlement ‘to recover the invoiced amount of . 
$90,104.16. Thus there is no “claim,” as - 
that term is used in the clause, to which:: 


interest can. attach. We do not read the 
clause as providing broad authorization for 


payment of interest notwithstanding the. 
absence of an underlying claim, other than. 


for interest, which has arisen under the 
contract and has become the subject of an 
appeal. 


In A.Z. M. Contractors supra, 
one of the questions presented for 


_ decision was whether the appel- 


lant was entitled to recover inter-— 


est under the Payment of Interest 


oF Contractors’ Claims clause or. 
reason of the provisions of the - 
Coetens Disputes. Act of 1978. . 
_ While in the circumstances pres-. 
ent i in that case, the Armed Serv- 


DECISIONS OF THE: DEPARTMENT OF ‘THE INTERIOR | 


‘contractors on claims” 


_ wer 


ices. Board ris find: “that the 


-progress payments made by the 
Government were in substantial 


compliance. with the provisions of 


the payments clause of the con- _ 


tract, it does not appear that that . 
finding was crucial to the decision | 
reached. 

As stated in . the opinion, a: 
grounds for the decision rendered 
were: (i) That a claim for interest, © 
based. solely upon Government 


delays in making progress pay-_ 


ments, runs counter to the estab- 


lished rule that absent a statute 


or contract provision specifically 
authorizing such. interest, it - 
cannot be allowed; Gi) that the 
Payment of Interest on Contrac- 
tors’ Claims clause does not -pro- 
vide broad authorization for pay-. 
ment of interest where there is no 
dispute with respect to the appel- 
lant’s. entitlement to recover the 
invoiced amount; (iii) that the ap- 


plicable provisions of the Contract. 


Disputes Act requiring payment 
of interest “on amounts found due 
are quite 
similar to the provisions of the: 
Payment of Interest. on Contrac- 
tors’ Claims clause requiring the 
payment of interest “on the 
amount of a claim finally deter- 
mined owed by the Government”; 
(iv) that a difference between the 
two provisions concerning the 
time from which interest ‘com- | 


mences to run has no effect upon 


the proscription against the pay- 
ment of interest solely for Govern- 
ment delays in making payments. 


for amounts invoiced or estimated 


under the payments clause; sh and 


- 16 For a ‘recent case in whic this principle was, recog- 


nized, see Brookfield Construction Co. Inc. v. United. 
States (note 3,: cat in which the Court. of Claims . 
stated: ee 


‘Cad a 
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- wy ‘tliat | any ; claims for iiecreat. on 

delayed payments must be oo 
; ed. 

~The necessity of. a dispute con- 


cerning an underlying. claim on 


-which ‘the. claim: for ‘interest. is 


- based has been emphasized not 
only. in. Diomed and A.LiM. Con- 


__ tractors, supra, but in later cases 
as well. See, for example, Monaco 
| Enterprises, Inc, ASBCA No. 

(24110 (Feb. 12, 1980), 80-1 BCA 


Diomed.. and other _ cases, . the 


Armed Services Board stated at 


10,383: 


; The. seit of Seca 12 of the’ Contes 
Disputes Act, on its face, clearly. makes ‘a 


similar distinction between an underlying 4 


claim and a request for interest thereon. 


Under Section 12 a contractor is entitled. 
. to interest: from the date the contracting 


officer receives the claim ‘‘pursuant to Sec- 
tion 6(a)”’ from the contractor. * * * What 
is significant. here is the. statutory distinc- 
tion between a claim, on the one hand, 
and interest on the claim on the other. In. 
the absence of legislative history to the 


. contrary, and there is none, we conclude 7 


_ that absent the existence of some underly- 


_ ing claim, there is no basis for recovery of 
_ interest under Section 12. Appellant’s re- 
- quest for interest, standing by itself, di- 
vorced from any underlying claim, cannot . 


be regarded as a “claim” for the purpose 
or Sechiont 12. el. ee ee ee 


"4 L.M. Contractors, Inc., ASBCA No. 23792; 79-2 BCA 


par. 14,099 (Aug. 31, 1978), is quite different. There was 
no dispute over the amount of the underlying. claim due 


_ that claimant; the claim for interest was based solely on 
~ the - -government’s. delay. in making payment. Id. at- 


69,357-58. The Board held that neither the contract-in- 
terest clause nor the Act affected the prohibition against 
recovery. of interest for delay. Id. But in A. L.M. there 


__ was no ‘claim’. because there was never a. dispute over. 
~ entitlement to the ‘underlying ° payments, while in the _ 


current case the ‘claims’ were: in fact disputed—they 
- were truly ‘claims’—and thus remained “pending claims’ 


until the written decision covering them was issued in © 


October 1979.” (661 F.2d 168). : 


17 Farlier in the Monaco decision the Armed Services 


i Board had stated: 
“(This is not to say that a claim. for ey can never 
- constitute the underlying claim. In- McDonnell: Douglas 


. stated at page 19 204: 
Corporation, supra, the underlying claim i in dispute as the . 


‘Turning to he case at none we XK | 
“find (i) that the Payments to Con- 


~ tractor. clause and the Payment of ~ 
Interest on Contractors’ 
clause involved in the instant 
appeal (Finding 2) are virtually 
identical to | 
clauses or the portions thereof _ 
quoted in Diomed or in A.L.M. 


the comparable 


Contractors, supra; (ii) that the 


‘claim for interest in the amount | 
~of $7,014. 35 i is based on the stated 
par. 14,282; where, after citing failure of the 
make proper payments to the ap- 


pellant within the. time indicated - 7 


Government to _ 


in the. Payments. to Contractor | 


- Clause; (iii) that. the appellant has oe 
ee the appeal as involving _ 
“claim for interest due to sub-— 

- stantial delays in processing prog- 
ress payments on certain complet- 
_ed work during the course of sub- - 
ject contract” (Finding 4); (iv) that 
the claim for interest’ has been 
computed on the approximately — 

~ $140,000 of delayed progress pay- | 

‘ments reflected in exhibit A to 


the complaint; 18 and (v) that 


there is nothing in the. record to | 


indicate that at any time. prior to 


final payment on. Apr. 3, 1981 _ 
(Finding 3), the right of the appel- a 
ant to receive any part of the ap-. - 


proximately, oo 000: vowed a 


: quantuin of iiiterest ne under. the Paymént of Inter- 
. est on Contractor Claims clause. In that appeal interest 
_ was held allowable on the amount of interest which was 
- determined to have been improperly withheld. However, 
the relevant distinction to be made for these cases is the - 


existence of an underlying claim, which is in dispute and 


_.& request-for interest thereon.” (80-1 BCA par.: 14, 282‘at ~~ ee 
- 70,333 (italics in original). 


In Aluminum Specialty 5, ASBCA ‘No. 6228 (uly 


26,.1963), 1963 BCA par. 3,859, the delays involved in 


making payment of. progress payments. withheld were... 


“even. “greater ‘than the maximum. amount of: delay 


claimed ‘in this case. There the Armed Services. Board ' 


- Continued - 


Claims . | 


oe was ever disputed. 


-. is entitled to 
-. amount by reason of the Govern- 
-.-ment’s admitted delay in making _ 
progress payments to which the 
appellant was entitled under the 
‘terms of the contract. and concern- — 


BAO" oe 
a the. ‘delayed? ‘progress. payments 


— Decisi ion. 


_ | | The orcas: noted for 
~. summary. judgment. presents the 


- question of whether the appellant 
interest in any 


‘ing which. no question of the right 


- of the appellant to receive any of © 
such progress payments. was ever 
raised, Exhibit A to the complaint 
- shows. the dates -payments were 
due and the dates payments were 
received. In the absence - of. the 
-. Government undertaking to con- 
test: the dates shown for payments. 
due and for payments received, 
the - Board accepts as. true the ; 
dates for such events as shown in 

. exhibit A. For the same reason, 
~ the Board accepts as true that on 
17 occasions the Government de- 
layed. making payments to the ap- : 
.. pellant for the periods. reflected i in | 
~ exhibit A.’ | - 
In ‘this case, the appellant has 


| : shown that the progress payments 


to which it was entitled under the 
terms of the contract were repeat- 
edly delayed and sometimes for 
prolonged periods. While the Gov- 
ernment asserts andthe record — 
indicates. that the appellant was - 

_. *responsible for some of the delays 
| experienced, the Government has ; 

~ . “PT The contractor miggestad: that it oun to: be reim- a 5 
’ bursed, as a part of its alowance for post-production ad- --.: - 


oa ‘ministrative costs, an interest charge at 6 per cent for | - 
the 3% year period on the amount above’ indicated * * *,. 


In the absence of statute or contract provision specifical- : 
ly so: ‘indicating, interest ‘is. not chargeable against the 


_.. . Government in this .type:of situation, ‘and. the. interest. 
_.. .¢laim in the. amount. of ak 689 is ae ae in. its en- 
co tirety ewan . a F 
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vorced. from 


Ses -_ (ROD. | 


Hgts undeeene. to ‘seriously con- 


test the overall pattern of delay i in. 


_-the processing of the progress pay- _ 
-ments. 
motion for summary judgment on 
the ground that there is no genu- 

. ine issue of material fact and that — 
it is. entitled to Iueerente as a 

- matter of law. | 


Instead it has filed: a 


For the purposes of the notion 


for summary judgment, the Board .— 
‘finds that: on 17 2S 
Government delayed in making | 
progress payments to the appel- — 
lant for the periods of time shown 


occasions . the 


in the complaint. So finding, how- 
ever, we are unable to conclude 


that the appellant is’ entitled to 


prevail on its interest’ claim. This 


“is because there is nothing in‘the —’ 
‘record to indicate that a dispute. 
between | the parties ever arose | 
concerning the right of the appel- 
lant to receive the sums ultimate- __ 


ly paid as progress payments. As — 


is clear from the decisions cited _ 
and. quoted from: herein, a request _ - 
for ‘interest, standing» alone, di- --— 
underlying — 
claim, cannot be regarded as a 
“claim” under either the Payment —_— 
of Interest. on Contractors’ Claims > 
clause or under sec. 12 of the Con- 


any 


tract Disputes Act of 1978... 


For the reasons stated ee in 
reliance _ upon the authorities 
cited, the Government’s. motion eet 
for summary judgment is granted 
and the a is dismissed. - 


are F McGraw. : 
Chi Administrative e Sudge 


I CONCUR: - - ‘en 


 G. HERBERT Packwoop. eae a 
- Administrative Judge bh 


oe se 4 


. the. Equal Access to J ustice Act. 


IN RE ATTORNEY'S FEES S REQUEST OF MADELON BLUM | 


| May 11, (1982 


IN RE ATTORNEY'S. FEES 
_ REQUEST OF oO 
| BLUM 


oh, ie IBIA 281 
Decided May sae d 982 


oe Reet for attorney’ s fees. filed 
3 under the Equal Access to J ustice 
Act. | be 


= Denied. 


7 ale anemnepa Fees: Equal Access 


“to Justice Act 


An administrative appeal - not guia by. 
_. statute to be adjudicated according to the 
_ provisions. of 5 U.S.C. .§ 554 (1976). is not 


covered by the: attorney’ s fees. provisions of 


- APPEARANCES: Madelon Blum, 
Esq., Bradbury, Bliss & Riordan, 


a: Inc, ‘Anchorage, Alaska, pro se. 
= Counsel to the Board: i Kathryn A. = 


Lynn. 


: -OPINI ON BY CHIEF - 
: ADMINIS TRATIVE J UDGE 
x | HOR TON . i 


ce. nvrenion BOARD OF INDIAN : | 
an a ~~~" is an administrative appeal from ._ 


APPEALS” 


_ney’s fees in the: prosecution of an 


_. appeal to the Board of Indian Ap- — 
-. peals. That appeal concerned the — 
denial of grant funds under the. 
'. Indian Child Welfare Act of 1978, 
25 U.S.C. §§ 1901- 1963. (Supp. II 


1978) and. resulted in a ‘decision 


~~ for movant’s client. Aleutian/Pri- 
A ish Islands Association, Ine. v. 


y15-259.05 83-16 


vu. S.C. 


~ Aéting Deis Agisignt oe : ‘ 
- tary—Indian Affairs ( Operations), 
| 9 TIBIA 254, 89 ID. 196 (1982). . 


This. motion is docketed. ander | 


| ee above. case name and number. 
The. Board issues this decision — 
without - establishing - a briefing 

’ schedule because the motion dem- 
onstrates on its face that itis. 6 
without merit... | : ¢ 


The Equal Apceas to istin a | 


- provides for the payment of costs. 

> and attorney’s fees in certain ad-_ . 
~-versary adjudications . conducted — 

by agencies of the Federal Gov- 
ernment. Sec. 504(b)(1\(C) statesin 
‘{Aldversary ad- .. 


pertinent part: 
judication’ means an adjudication _ 


' under section 554 of this title.” 
‘Sec. 554 of Title 5 “applies, ac- 

cording to [its] provisions * * *;in | 
every case of. adjudication Te 
quired by statute to be deter- 

- mined on the record after oppor- 7 

; » tunity for an agency hearing.” _.™ 
_ Grants under the Indian Child we 
Welfare Act are ‘governed. by 25.3: > 
Supp. I 


§§ 1931-1934 | 
1978). Nowhere. in these sections 


- a denial of a grant application re- 
“On May a 1982, tnovant fled as 
an motion and. supporting memoran- 
_.. dum under the Equal Access to 
~- .° Justice. Act, 5 U.S.C. § 504 (Supp. 
IV 1980), ‘seeking $5,009.64 alleg- 
edly incurred in costs and _attor- 


quired to be conducted under. 5 


Uy S.C. § 554 (1976). 
Furthermore, 


the’ ‘pepulations ae 
implementing the grant program 
also demonstrate. that the deci- -_ 
-sionmaking — process - 
grant applications i is not governed 
by the statutory requirements of 
sec.. 554. These regulations state — 
that appeals from adverse deci- . 
- gions are taken under the provi- _ 
sions of 25 CFR Part 2. See 25 
CFR. Part 23, Subpart F. The reg- ~ 
ulations. in 25 CFR Part 2° provide va 
: Procedures. for enn oe rage 


‘regarding. me; 


+ QAO 
peals eae aaininieetne: sak 
sions of the Bureau of Indian Af- 


fairs in the absence of a statutory 


requirement that those decisions 
be reviewed ‘under 5 U.S.C. §.554 
(1976). See generally 25 CFR Part 
2, Subpart A. (Proceedings before 
' the Board of Indian Appeals are 


governed by procedural require- | 


ments found at (48 CFR 4. ate 
840.) 0 

[1] Because neither the agency’ S 
initial determination concerning 
the grant application of the Aleu- 
tian/Pribilof Islands Association 
nor the Association’s administra- 
tive appeal from the agency’s de- 


_. termination are required by stat-_ 
ute to be conducted according to 


the provisions of 5 U.S.C. § 554 


(97 6), the adjudication In ques- 
tion was not covered by the Equal 


Access to Justice Act.1 There 
being no other provision for the 
award of attorney’ s fees to liti- 


; gants” in administrative: appeals _ 
before the Board, - movant’ Ss re- 


aus for fees i is denied. 


We. Pup Horton 


we CONCUR: . 
FRANKLIN D. “ARNESS~ | 
_ Administrative Judge - 


Jerry Muskrat _ ka 
Administrative Judge — 


- 1The Department of the Interior has yet to publish 
regulations implementing the Equal Access to Justice 
_ Act. Such regulations have been published, however, by 
the Department of Justice. See 47 FR 15776 (Apr. 13, 
1982). As mandated by the Act,.the regulations of the De- 
partment of Justice limit the award of attorney's fees to 
adversary adjudications required by statute to be con- 
'. ducted by the Department under 5 U.S.C. § 554 (1976). 
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en : 
ERVIN | K. ‘TERRY 
q ANCAB 63. 


Decided May 19, 1982 ° 
Appeal from the Decision of the 


Alaska State Office, Bureau of 


Land Management AA-6690-A 


through AA-6690~L. 


Partial decision on appellant’ 


standing. 


1. Alaska Native Claims Settle- 
ment Act: Alaska Native Claims 
Appeal Board: Appeals: Stand- 
ing—Rules of Practice: eobpeale: 


Generally — 


Where an appellant fails to meet Salen 


‘in 43 CFR 1.3 for who may practice before ~ 


the Department, he may not appear on - 
behalf of others, and his standing must be 


determined based on his claim of ‘Property 


interest on his own behalf. 


2. Alaska Native Claire: Settle: 


ment Act: Alaska Native ‘Claims | 


| Appeal Board: Appeals: Standing 


A riparian owner cannot claim that.a de- 


_ termination that a water body is nonnavi- _ 
‘gable adversely affects his property inter-. 
est so as to confer standing to appeal - 
_. . within the meaning of regulations in 43 
| Chief Administrative Judge | 


the same water body found navigable and 


CFR 4.902, where the appeal seeks to have 


thereby deprive the appellant of a a of 


viparian ownership rights. 


3. Alaska Native Claims. ‘Séitle- 


ment Act: Alaska Native Claims — 
Appeal Board: Appeals: ‘Standing i 


Decisions made pursuant to ANCSA affect 
property interests differently with the 


effect depending, in part, upon the section 
of the Act on which each decision is based. 
Therefore, application of the standing test 


in 43 CFR. 4.902 must take into. account 


the section of the Act: relied ‘upon in the 


decision under appeal. 


4. Alaska Native Claims Settle- 
ment Act: Alaska Native Claims — 


- Appeal Board: - Appeals: Stand-— 
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; Se Atala Native Claims Settle- 
ment: Act: Easements: Access 


Since the purpose of -a §17b)(1) public ~ 
. easement is to provide  access-. across. 


Native lands to lands not selected, the 


Board has concluded that a § 17(b)(1) ease- 
. ment necessarily affects lands other than 


those to be conveyed. Therefore, a member ment Act: Alaska Native. Claims | 


of the public who claims a private interest 
in land other than the land to be ‘con- 


veyed, in asserting standing to appeal. a 


- §17(b)1) easement decision, may. rely on 


this private holding as his or her ‘ ‘proper- ) 
ty interest” affected within the mearane. of . 


43 CFR 4.902. 


5. Alaska Native Claims Seitlee 


ment Act: Alaska Native Claims 


ing—Alaska Native Claims Settle- 
ment Act: Easements: Access 


Where access by appellant. to appellant’s 


property is dependent upon. use of a water 
body, and upon access to the water body 


property’ interest is affected by failure 1 to 
reserve such a public access easement. 


6. Alaska Native Claims - ‘Settle: - : | 
> "9, Alaska. Native Claims Settle- 
ment Act: Alaska Native Claims 


ment Act: Easements: Access, 


~ Where determination of a lake’s status as . 
a-major waterway is relevant to: reserva-. 


tion of public access easements to the lake, 


and the. appellant has appealed the 
Bureau of Land Management’s. failure or - 
refusal to reserve a trail easement to the | 
lake, and appellant’s assertions indicate 


some possibility that the lake is a. major 


‘waterway, then the appellant may attempt. 


to prove that the lake is a major waterway 
in order to justify reservation. of the: Pueue 
access easement he seeks. 7 


7. Alaska’ Native Claims Settle- | 
ment Act: Alaska Native Claims 
- Appeal Board: Appeals: Stand-: 
ing—Alaska Native Claims Settle-. 


_ment Act: Easements: Access ._ 


In the. absence. of ‘any ‘indication that a 
water body i is a major waterway, where ap- 
' pellant lacks standing to appeal the navi- 


_ gability of the water body, and where ap- 


Sellen has fas failed to adios that the 
absence of an easement in any way affects 
access between his land and public lands 
or a major waterway, an.appellant will be 
found to lack standing to pepe that par 
ticular. easement. , 


8. Alaska Native Claims hae! 


Appeal Board: Appeals: Stand- 


-ing—Alaska Native Claims Settle- 


ment Act: Easements: Access 


‘Where appellant’s land is surrounded by 7 
_ Native-selected lands, and the only means — 


of access by appellant and members of the 


public to appellant’s land and public lands 


beyond the ‘Native selections is by a public . 


Appeal Board: Appeals: © Stand-. road, the failure of the Bureau of Land 


Management to reserve a public access - 


_ easement for such road adversely affects 
- the appellant’s property interest so as to 


confer standing under 48 CFR 4.902 to 
appeal the lack of such an easement. Ap- 


\ pe _ pellant’s property interest is similarly af- - 
by a public easement, then the appellant’s © 


fected: by BLM’s: failure. to reserve. a site 
easement providing access from. appel- 


- lant’s land to submerged I lands underlying 
| navigable waters. | 


Appeal Board: Appeals: Parties - 


The State of Alaska’s motion to intervene 
will not be granted where the granting. of . 
such motion would permit the State. to 
pursue, as an appellant, issues which the 


- State failed to appeal. timely and which 
the appellant’ has been denied a aae | to 


raise. 


| APPEARANCES: Ervin K. Terry, - 
pro se; Thomas S. Gingras, Esq., 


and Elizabeth B. Johnston, Esq., 


for Bristol Bay Native Corp.;. 
Saul 


R. Friedman, Esq., for 
Pedro Bay Native Corp.; G. Kevin | 


Jones, Esq., and M. Francis Ne- 
ville, Esq., Office of the Regional — 


Solicitor, for the Bureau of Land . 


| Management. 
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Summary of Appeal = 


The appellant seeks to -chal- a 


; lenge the Bureau of Land Man- 


-> agement’s (BLM) determination 


that several bodies. of water. are 


nonnavigable,. and. BLM’s failure 


to reserve public. site and access 
easements. 
To have standing to appeal 


under applicable regulations, a 
party must claim a property inter-. 


est in land affected by the deci- 


sion appealed. Since riparian own- 
_.- ership confers property rights to 
the bed of a water body if the 
--water body is nonnavigable, but. 
not if the water body i is navigable, 
the appellant as a riparian owner | 
cannot claim that a determination 
of _nonnavigability © adversely. af-) 
-. fects his property interest so as'to — 
~ confer standing. As to other water 
bodies, not adjacent to appellant’s ' 
property, navigability determina- 
_ tions cannot affect the appellant’s 
title to his property in any way — 


and he lacks standing to appeal: 


_ As to public access. easements, 
the Board finds that the appellant as 
claims a property interest in land 
which is affected by lack of ease- 
ment. access, for- himself and the 

~ public, between his property and © 


public lands and waters. There- 


fore, as to issues involving access: 
appellant: has 


‘easements, the . 
standing to appeal. 


“Surisdietion 


The: ‘Alaska Native . 


tion of authority to administer 
the Alaska Native. Claims Settle- 


ment. Act, 85 Stat. 688, as amend- 


_ 8.a trail easement’ following: the ‘creek 


ed, 43 U.S.C. §§1601-1628 (1976. 


“DECISIONS. OF THE. DEPARTMENT. OF THE INTERIOR ae 


Claims’ 
Appeal Board, pursuant to delega-.. 


. ‘(B91D. 


dua Supp. 1. 1977) (ANCA), ao 


the implementing regulations in _ 


 438°CFR Part 2650. and 438 CFR. — 
~~ Part 4, Subpart: J,. hereby: makes 
the following findings, conclusions 
and decision. | 


Procedural Backéround 


| On Feb. re 1980, Ervin K. ‘Terry — 
appealed the above-designated de- 
cision of the BLM. Such appeal 
was. stated to be on “behalf of — 
himself and other parties similar- 
ly situated.” | 

On Mar. 20, 1980, the Board or- 
dered Mr. “Terry to show cause 
within ‘80 days why this appeal 


should not be dismissed on the - = 
grounds that the- appellant. has — 
“not asserted, and has no‘basis to— 


assert, a claim of property. inter- 


est sufficient’ to. confer ‘standing a 
under 43 CFR 4.902. a re 
In- response,. the appellant as. a 
-serted that the following water 
bodies within the conveyance area 
are navigable: ree, Gem 


1. Tliamna River, _ | 
. Pile River, 


- Long Lake, | 3 
. unnamed lake j in secs 8 and i7, T. 5 S, R a 


2 

_» 8. Chinkelyes Creek; 
4 ar: 
5 


29 W., S.M.. 


6. unnamed: lake i in sec C9, T. 5: 58. R. 21 W., 
SM, | 

: Kautaon Creek; © 

. Chekok Creek, and 

A Canyon Creek. 


Appellant also gescricd fae the 


Oo oO ~] 


following public easements should. . | 


have been . reserved ‘pursuant to 
§ 17(b) of ANCSA: | : 


1. asite. easement adjacent. to each lake the : 


7 navigability: of which is in issue; ~ 


2. a site easement adjacent to Pile Bay (on 
Lake: Iliamna) at. the end of the Wil- ~~ 


liamsport . (Cook. Inlet). to Pile Bay 
Portage Road; 


south from the’ unnamed. lake .i in Sec: 9. 
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om 5 S. R. on W., SM, ‘to the fliamna 


- River; ‘and. 


i a 30’ wide trail Sosemieat for. the eneban i 
~ homestead’ road: running from the Wil-. 
_ liamsport-Pile Bay poteee Road to U. 8. : 


~ Survey: 1750.” 


3 In si ppore of his eas aiande : 
| ‘ing to appeal, appellant: asserted | 


- that he owns interests in Tracts: 2 


— and 8 of US. Survey. 1750, which 
is adjacent to: the Tliamna_ River - 
and traversed - by -Chinkelyes. 


and. which is surrounded — 7 
moved for dismissal of the appeal. | 


BLM asserted that appellant. had 


— Creek, 


-. ‘by lands approved for conveyance 


by the subject.BLM decision. Ap- 


pellant also claimed. to represent. 


“two privious [sic] owners of prop- 
erty lots located on Tract 1 of the 


U.S. Survey 1750 and the two cur- 


rent owners of the two lots that I 
have sold. since: my. appeal. was 


filed.” (Appellant’s letter of May . 
18, 1980, at 1.) Further, appellant. 
claimed. to represent John K._ 
Spencer, who owns the “balance 
of the property ~ encompassed in. 


U.S. Survey 1750.” 


| Appellant asserted that the 
- -BLM’s. determination that the ~ 
| “Iliamna River: is nonnavigable has 

caused a drop in land values 
within U.S. Survey 1750. Such 


drop in values was claimed to 


have affected Terry both as a land 


owner and as a real estate broker 
-working on a commission basis... 


_. Appellant further asserted that 

_. planned or potential use of. real 
property within U.S. Survey 1750 

- are affected by BLM’s easement 
and navigability determinations: st 


> Without free and unencumbered. use gad 


are access: to the rivers, lakes and-resources of 
the area, many | long » range plans ; may 
-- never materialize. 
access to the sand bars and'the bottom of 
a _ the {liampal River itself la planned fish- | 


aoa 


etal. 


Without free 


- ing 1 lodge 0 on athe poe that would he be ese zs 
| very hard if not impossible. ‘ 7 


; Appellant's letter of May 13, 1980, e oe 
. | ab. oo eit 
- Finally, Mr. Terry Gimed: an 
‘ownership interest. in property on — 
Lake Clark used:as a commercial — 
hunting and fishing lodge..He as- 
serted that. without free access to 
‘the disputed _ water bodies, the , 
7 lodge would fail asa business. . 


-On° June 8, 1980, the BLM 


not established his standing. The 
BLM also pointed out that. the ap- 
plicable Departmental regulations 
do not provide for class actions 
and representation of other . par- 
ties does not in itself confer stand- 
ing on the appellant. Regarding 


easements, BLM moved that ap- 
-pellant; 


if he is found to have 
standing, be ordered to file a more. 
definite statement concerning the ; 
easement issues raised. | 


_A. conference was held on dune ae 
20, 1980, to establish the nature of 7 


Mr. Terry's asserted property. in- 


terest and to identify the lands af- ~ 


fected by the appeal... Mr. Terry 
submitted copies of statutory war-. 
ranty deeds conveying to him-and 


others lands ‘comprising Tracts 2 


and 3 of. U.S. Survey 1750..Mr. 
Terry. also submitted a copy of the 
plat. of U.S. Survey 1750-(showing — 
Tracts 1 through 4); and subse- | 


quently submitted copies of justifi- 
cation statements: filed withthe  — 
BLM in the name of J ohn Spencer) 
in.-support of. .requested — 
public. easements. within the: con- a 
_veyance area. - ne Soe 
Briefs. on the cppeilants: Pere ees 
ing. were y eubeoductitly. submitted: ieee 
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| by he State of Alaska (State), 


| _BLM, Bristol Bay Native Corpora- 
tion (BBNC), and the appellant. 
_ BBNC moved that the appeal be 


dismissed. for. lack of standing. 
The State moved to intervene as a 
necessary party for the purpose of 
- determining the issues. which ap- 


pellant has raised relating to the 7 
- navigability of water bodies, .re- 
gardless of: the appellant's stand- 


ing. 
On. ‘Aug. 19, 1980, the: Board 


issued an order clarifying the 


status of pending motions. The 
BLM’s Motion. to Dismiss, and/or 


~ .Motion for a More Definite State- 


-ment was held to have been ren- 
dered moot by the Board’s Confer- 


ence Summary and Order of June 


25, 1980. The Board allowed all 
| parties until Sept. 25, 1980, to file 
additional briefing on the issue of 
standing and. deferred the State’s 


Motion to Intervene for future 


: consierralens: 
“Decision : 


Initially, the Board mata sonkid: 
er the appellant’s purported rep- 
resentation of other individuals 
who own property in. the liamna 


area. 


Regulations ‘ 


the Department. : “Practice” is de- 
fined in 48 CFR 1.2(c)-as “any 
action taken to support or oppose 
. the assertion of a right before the 
- Department.” — 

43 CFR 1.3 provides chee ie 
viduals who have’ been formally 
admitted, or attorneys, may prac- 
tice before. the Department. In 
| § 1.3(b)(8), the regulation provides: 


- An individual who is riot otherwise enti: 


. tled_ to practice before the Department 
may practice in connection with a particu- 


DECISIONS OF eo DEPARTMENT OF ‘THE INTERIOR. 7 ; 


other. | 
cluded from appearing on behalf 
of other property owners. and his — 
standing must be determined 


property 
behalf. 


“in 43° CFR 13 
govern who may ‘practice before 


- [89 LD. 


ee dates on his own behalf or on behalf 


of (i) a member of his family; (ii) a partner- | : 
ship of which he is a member; (iii) a corpo- 


ration, business trust, or an association, if 
such individual is an officer or full-time 
employee; (iv). a receivership, decedent’s 

estate, or a trust or estate of which he is 
the receiver, administrator, or other simi- 
lar fiduciary; (v) the lessee of a mineral 
lease that is subject to an operating agree- 


ment or sublease which has been approved __ 
by the Department and which grants. to 
‘such individual a power of attorney; (vi) a. 
- Federal, State, county, district, territorial, 
-or local government or: agency thereof, or 
a government corporation, or a district or 


advisory board established pursuant to 


statute; or (vii) an association or class of | 


individuals who have. no specific interest. 
that will be directly affected by the eye: 
sition of the particular matter. 

[1] The record does not tndipate 
that Mr. Terry meets any of the - 
above criteria for practice before — 
the Department on behalf’ of an- 
Accordingly, » he is’ pre-— 


based on Mr. Terry’ s claims of © 
mnterest on his - own 


‘The appellant’s standing to 


eipeal has been challenged on the 
grounds that he does not meet the _ 
requirements of regulations in 43. 


CFR 4.902 which govern standing _ 
before this Board, and which pro-_ 


vide: “Any. party who claims a 


property interest in land affected | 


-by a determination from which an 
appeal. to the Alaska Native 
Claims Appeal Board is allowed 
may appeal as provided in’ 
| this subpart.” | | 


a 


In the present sppealy standing 


to appeal the two categories of 
issues raised, i.e., navigability and 
“public access easements, will be 
considered. separable because of 
distinctions between the two types _ 


~ tlement, 
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a of 3 issues as: hes cle to proper: 
ty interests claimed by the apPeT , 


lant. 


Questions. of geviecb ity as ‘it i 
affects title to submerged lands — 


7 must be decided finally by the 


courts, rather than in any. admin- 
‘istrative forum. (Borax Consoli-— 
dated, Litd.. vy. Los Angeles, 296. 

U.S... 10 (1935).) _However, BLM 


makes determinations on. naviga- 


aoe bility for several purposes, includ- 
| ing that: of determining whether _ 
.. lands are public lands. (State of. 
~ < Montana, 80 I.D. 812 (1978).) Pur- 

suant to §13 of ANCSA and im- | 


plementing regulations, - BLM 


ble for conveyance .to Native cor- 
porations. In addition, under 43 
CFR 2650.5-1(b), which deals with. 


the computation of acreage enti-- 
tlement, BLM is required to take 
into account the navigability ‘of 
_ water bodies within areas with-. 
drawn for selection by N ative ¢ cor- 


porations. 


BLM’s eevee on navi- 
gability. do affect. title, because > 
these determinations are the basis - 
for charging the submerged lands’ 
- against the Natives’ acreage enti- 
if the waters— are- ‘found. 


nonnavigable, or for recognizing 


title in the State, if found naviga-. 


ble. Accordingly, while BLM’s 


navigability determinations. 


submerged land, these determina: 


_tions.establish the Department’s | 
position on ae and : SO atfect title | 


status. 


US. 9 (1971); 


- water | 
Iliamna River and ee 


do. 
- not finally adjudicate title to the 


Te the vated bodes were oind. a 
navigable, title to the underlying 
lands would be in the State. (Sub- 
merged Lands Act of 1958, 43. 
U.S.C. §§1301(a), 1811(a),  (b) 
(1976); Utah v. United States, 403 
United States v. 
Utah, 283 U.S. 64 (1981); Orga- 
nized Village of Kake v. Egan, 174 


- F. Supp. 500 (D.C. Alaska” 1959)... 
If BLM’s findings that the waters 
“are not navigable were affirmed, -° & 
title to the submerged lands A 
would arguably be in the riparian 
owner. : | 


The liamna River and Chinke- 


-lyes Creek front on property 
makes navigability findings to de- © 
termine» which lands, ‘including . 
_ submerged lands, are public lands. 
_. within: the definition of § 8(e) of 
~ANCSA and are therefore availa- - 


owned at least in part by Mr. 
Terry. The Tliamna River borders 


Tract 2. of U.S. Survey 1750, and — 


Chinkelyes Creek is adjacent to 
Tract 3 of U.S. Survey 1750. In - 


each instance, Mr. Terry, as an 
- owner of the subject property, pos- 


sesses riparian rights with regard — 
to the water body and. its bed. 


None of the other water bodies 7 


within the scope of. this appeal are 


adjacent. to lands. owned by Mr. 


Terry. Accordingly, Mr. Terry can — 
claim no riparian property right, 
nor does he claim any private 


property interest, in the disputed. 


bodies other than the 
Creek, 

In: Walt ee 6 ANCAB 307 
at 329, 89 LD. 14 at 22-23. ee 


[VLS 0- -13], the. Board held: 


An. appellant’ s property interests cannot- 
be affected by the-outcome of BLM’s navi- _ 
gability determinations where the appel-. 
lant cannot claim a private property inter- 
est in the. disputed water bodies, or in the 


underlying submerged lands, nor does __ 
_ ownership of these water bodies affect title . : 
~ to the Broperty: interests he claims. 7 ees 


. However, . 


: may appeal as provided i in this subpart. - 


Mr. Terry’s claimed property i in- | 
oo terests could be affected, within 
_ the meaning of 43 CFR. 4.902, only - 
-» -by those BLM navigability deter- 
-minations regarding the Tiamna . 
na River and. Chinkelyes Creek, be-. 
~ cause of his. riparian ownership in — 
relation to these water bodies. He 
- does not possess standing to dis- 
pute the navigability of the other © 


water bodies named in this appeal 


. because he owns no property adja- 
cent. to these water bodies. and. 


therefore, as in Hanni, supra, “ap- 
 pellant cannot: claim a private 


property interest in the disputed | 
water bodies, or in the underlying - 

~ gubmerged lands, nor does owner- 
- - ghip- of. these water bodies affect: 
. title to the DrOpersy interests he- 
ee claims.” : 
. “However, although the appel- e 
‘lant is a riparian’ property owner 
-. with respect to the Tliamna River ~ 

* and Chinkelyes Creek, he does not 
claim a property interest which : 
could -be affected by BLM’s navi- 
-gability determination because he. 
is opposing their finding. that 

- these water bodies are nonnaviga- 


ple. If, as BLM determined, these 
waters are nonnavigable, then. the 


_ appellant as a riparian owner can ~ 


~ assert a right to the bed of. the 
- streams. (R.E. Clark, Waters and 


Water Rights, §§37.3, 41.3 (1967).)- 
if as the appellant. 

claims, these. waters are naviga- 
ble, then they are public: water- | 
a3 aay and. title: to the streambed i is 


ae DECISIONS: OF THE. DEPARTMENT OF THE INTERIOR rae 


_ property 


| Therefore, | 


‘Standing before the Board i is ae oo the ‘State iSabmeteed’ ‘Lands 7 ie 


| termined by 48 CFR 4.902, which 
ac "provides i in pertinent part: 


ie. ~ Any party. who claims a Fromecty inter- 
| est! in ‘land affected: by a determination | 
from which an appeal to the Alaska . 
_. Native. Claims. Appeal Board is allowed, or 
an. agency of. the: Federal Government, o 


Act, supra) thus negating any. | 
claim. of a ae interest by the. . 
appellant. | 


[2] A: riparian owner: er 


claim. that a determination that:a — 
water. body is nonnavigable ad-: 

~ versely affects his property inter- 
est so as to confer standing to... 


appeal within the meaning of reg- 


ulations in 48 CFR 4.902, -where 


the appeal seeks to have the same 


water body found navigable and — : 
thereby deprive the appellant ofa. 
ownership es. 


claim* of — eaeeae 

rights. ares a eee 
As to- ‘the’ issues concerning a: 

: public access. .easements;. 

. Board. concludes, ~ as iscueeed : 


below, that at least one of the: -ap- 
-pellant’s property interests, the — - 
~ fishing lodge, is affected by:each 

of the easement. 


[3]. The Board: has: held, and 
fists | reaffirms, | that © decisions - 
made. pursuant to ANCSA affect. 
‘interests 
with the effect depending, in part, 


upon the section of the act on a 


which each decision: is based: 
7 application _ of . the © 
standing. test in 43 CFR 4. 902. 


must take into account the section a 
of the Act relied upon in the deci- | 


sion under appeal. (Joseph C.. 


Manga et al, 5 ANCAB 224, 88 


I.D. 460 (1981) [RLS 80-1])  . 
‘Where, in seeking public. access. 


| easements, an appellant relies on — 
~§17(b)(1) of ANCSA for continuing ~ 
public . access 
across lands: ‘conveyed ‘to Native. 
‘corporations, the effect of a deci- 


to public lands. 


sion implementing, § 17(b)(1). must. . 


‘be on access to public. lands as 
this affects: an | appellant’ S proper- od 


(BLD. OS 


“the. an 


decisions ap- — i 
: pealed; therefore, as’ to. easement: ae 
‘issues, he has standing. : 


differently, Ae 


Ing of 43 CFR 4.902. . | 
Thus, in public access senseriene | 
ae ies the Board finds that the 
property interest affected, within | 


easement. is — 
- winter when the Iliamna River is — 
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id ty, rahes: ttian. on. any nai in 


land ownership caused by the con- | 


_veyance. 

Although the pe ce held 
that the property claimed to be af- 
fected must be located within the 
conveyance area, the’ Board. has 
-reached:':a: different . result: in 
public access easement cases. 

_ [4]: Since. the purpose. of a 
§17(b)(1). public easement is to 


provide access across. Native lands - 


to lands not selected,.the Board 
has..concluded that. a §17(b)Q) — 
easement necessarily affects lands. 


-_. other than those to be conveyed. — 
- . Therefore, a member of the. public 
-. who claims a private interest in 

_~ land other than the land to -be - 

_. conveyed, in asserting standing to. 

-- appeal a. §.17(b)(1) easement. deci- — 
sion, may rely on. this private — 

holding as his or her ‘ ‘property i in- 


: terest” affected within. bi mean-- 


| the meaning of the standing regu- 


| lation, may be outside the convey- 
“ance: area, as is the appellant’s 


Property within. US. Survey 1750. 


-This property interest is affect-. ~ 
ed by BLM’s failure to reserve the 


- public-access easements which:the 


Me appellant seeks. 


_» Appellant asserts a need far. ae 
site easement. on - the unnamed 


- lake in Sec..9, T.. 5 S:., R. 27 W., 


S.M., so he can land and tie up an 


airplane. “Appellant also. states 
“Twle also need an easement: fol- 


lowing the creek south from’.the 
lake to the Iliamna River... This 
for access in the 


-ments 
the courses of major waterways” 


- oper. ahd ‘hies We is: ne Thess 
trail easement would be for walk- 


-ing from the lake to our. property. i 
This lake is the closest and has. 
been used in the past during: cer- 


tain weather conditions.’ * [Appel- 


lant’s response to Board’s order of 
May 5, 1980, May 18, 1980, ‘4th 
page, Easement 2.] 

[5]. The Board holds that where 
“access by appellant to. appellant’ Ss. 
property is dependent upon use of 


a water body, and upon access to. ~ : 


‘the water body by a public ease- 
“ment, then the appellant’s proper- 
‘ty interest is affected by failure to. 


- reserve such a public: access.ease- 
“ment in the Conveyance, here ap- = 


‘pealed. 


..The Board has. fou that a as 6 4 : : 
issues involving the need'for site = 


‘and lineal. easements © ‘associated | 


with a water body, the appellant 
~™may. rely on his’ property interest 

ins land outside the conveyance eee 
‘area, and such property interest is. 
_affected by the decision appealed. 
Therefore, as to issues. involving = 


site and trail easements on and to 
the unnamed lake in Sec. 9,°T. 5 

S$, Re 27-W., 
has. standing. 


Pie Bennd nekes thats 1T\1) | 


of ANCSA and implementing reg- | 
ulations: specifically’.envision the 
-need: for access  easements* to 
“bodies of water which are used for | 
transportation — ACCESS to. _ public 
‘fands. as | 
Sec. 17(b)(1) of ANCSA eovides : 

Wee the reservation of public éase- 
“at. periodic. points along 


in order to. guarantee “interna- 


‘tional treaty. obligations,: a full. 
right of public use and access for _ 


S.M., the appellant i ‘ 


. communities, 


transporta- 
* Ok 


recreation, ancing: 
‘tion, utilities, docks, and | 
other public uses” as determined 


- to be important. The major water- 
“ways, along which easements are 


to be reserved, are defined in 43 


’* =CRR 2650. 0-5(0):. 


| [Alny river, stream, or laice which jas sig- 
nificant use in its liquid ‘state by water- 
craft for access to publicly owned lands or 
between communities. Significant use 
means more than casual, sporadic or inci- 
dental use by watercraft, including float- 


planes, but does not include use of the wa- — 
_lake’s status as a major: waterway 


; terbody i in its frozen state. 


‘Regulations in 43 CFR 2650.4- 


Ta) limit reservation of public 
‘easements to those “reasonably 


necessary to guarantee access to 


publicly owned lands or major wa- 


terways.” 
2650.4-7(b)(1) provide: 


Public easements for transportation ‘pur- 
poses which are reasonably necessary to 
‘guarantee the public’s ability to reach pub- 
licly owned lands or major. waterways may 
_be reserved across lands conveyed to 
Native corporations. Such purposes may 
also include transportation to and from 
airports,, docks, marine 
coastline, groups of private holdings suffi- 
cient in number ‘to constitute a public use, 
and, government reservations: or installa- 
tions. . 


. Status as a major ane is a. 


_ regulatory matter, properly deter- 
- mined by BLM and appealable to 
this. Board. Since the need for 
access. to major waterways justi- 

fies reservation of an easement, 

‘under 43 CFR 2650.4~7(b), a deter- 

mination that:a body of water is a 
major waterway is clearly related 
to an asserted need for a pune 

easement. 


‘Major | waterways are not. re- 


| quired to be navigable, although 


_ the characteristics.of a major wa- 


terway as defined in ANCSA and 


: the regulations are not ancompels 


DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 


Regulations in 43. CFR 


waterway.” 


(BOLD. 


ble with hibeex of. ete, found: | 


navigable under traditional tests. 


The appellant. made assertions — 
concerning traditional use of the 


unnamed lake in Sec. 9, T. 5 S., 


RR. 27 W., S.M. The appellant’ S 
purpose in making such assertions 


was clearly to obtain public access 
easements to the lake, but such 
assertions are equally relevant to. 
the issue of whether or not the 


lake is a major waterway. 


-{6] Where determination of a 


is relevant to reservation: of public 
access easements to the lake, and 
the appellant has appealed BLM’s: 


failure or refusal to reserve a trail 


easement to the. lake, and appel- 
lant’s: assertions indicate some 


“possibility that the lake is:a major — 


waterway, then the appellant may 


-attempt to prove that.the lake is 


a major wateway in order to justi- 


fy reservation of the public access 


easement he seeks. | | 

The .appellant : also asserts a 
need for a site easement adjacent 
to the unnamed lake in Secs. 8 
and 17, T. 5 S., R:.27 W., S.M. 
However, appellant gave no indi- 


cation that such site easement ° 


was for any purpose other than to 


facilitate use of the lake itself. 


Appellant did not assert the need 


for a trail easement leading away 
-from.the lake, and. there is: no in- 


dication that the lake is a “major 
Further, the Board. 
has found that appellant lacks 


standing to appeal the navigabil- 
ity of said lake. 


[7] In the absence of any igaina: : 


tion that a water body is a major 


waterway, and .where appellant 


lacks standing to appeal the navi- 
_gability of the water body, and | 
where appellant has thus failed. to. 


242) 
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indents hai cis beanie of an 
easement in. any way _ affects 
access between his land and 
_ public lands or a major waterway, 
an appellant will be found to lack 
standing to appeal that particular 
- easement. Accordingly, Mr. Terry 
lacks standing to appeal BLM’s 
failure to reserve a site easement 
adjacent to the unnamed lake in. 
Secs. 8 and 17, T. 5 S8., BR 27 W., 
S.M. | 

Appellant ae spperied: BLM’s 
failure to reserve: two other. ease- 
: ments: , 


: @ ~ asite easement vee to Pile Bay 


| at the end of the Portage Road, and 
(2). a 30’ wide trail easement for the ex- 


isting road’ running: from the Portage 


~ Road into U.S. Survey 1750, which 
te oS road borders both Tracts. 2 and 3. 


ment requested by appellant. Ap- 


pellant countered that land pres-_ 
ently at the end of the Portage 
- Road and used for access to. Pile 


Bay and intended as the site of 
EIN 2d D9 was presently ‘in pri- 
_ vate ownership and thus could not 


be reserved as an -easement and. 


was not a guaranteed. means of 
access in the future. . 

U.S. Survey 1750 is surrounded 
by lands selected by Pedro Bay 


- Native Corp. (and approved for 
conveyance?). pursuant to ANCSA.. 
The road running from the Por-— 
tage Road into U.S. Survey 1750 is’ 
the only existing road shown on. 


the BLM status plats which’ pro- 


‘vides access and egress to Tracts 2° 
and 3 within that survey, and the 
_ Board has received no indication 


a ERVIN K. TERRY 


and. public lands: 
ae “BBNC pointed: out that EIN. od 
D9, actually reserved: by BLM in 
| the’ ‘subject decision, appears to” 
- provide the Pile Bay ‘site ease-— 


| of a any nee fa providing ; access. ” 7 
to said lands. The BLM’s failure » 


to reserve an easement for the 
road thus clearly affects access to 
Tracts 2 and 3, and thus affects 
appellant’s property interest in. 
those lands. Further, BLM’s possi- 
ble failure to reserve a site ease- 
ment on public lands adjacent. to. 
Pile Bay at the end of the Portage 
Road affects appellant’s property . 
interest. in Tracts 2 and 3 by af- - 
fecting access from those tracts to 


the public lands underlying the 


navigable waters of Pile Bay. ee 
[8] Where appellant’ s land is — 

surrounded by  Native-selected — 

lands, and ‘the only means of. 


access by appellant and members _ 


of the public to appellant’ s land _ 
beyond. the © 


Native selections is by a. public — 
road, : the failure of BLM to-re- : 
serve a-public access easement for 


such road adversely affects the 


appellant’s property interest so as) 
to confer standing under 48 CFR) | 
4.902 to appeal the lack of such. 
an easement. Appellant’s property _ 


interest is similarly affected by 


-BLM’s failure to reserve a site - 
easement providing access from. 


appellant’s land to submerged 
lands © underlying . navigable 


. waters. 


The State sought to intervene, | 
pursuant to 48 CFR 4.909(b), to 
pursue the issues raised by appel- | 
lant, regardless of the Board’s de- | 
cision on appellant’s standing. 
The granting -of said motion 
would, as conceded by the State, | 
in effect make the State an appel- 


lant regardless of the State’s fail-' 


ure to appeal ‘within the time al- 


lowed by regulation. Further, the~ 


.: granting . of the State’ s motion © 
would allow the State to pursue 
issues as to which the appellant 
has explicitly been found not to. 


have standing. — 


[9] The: State’s ‘motion to ate a te 
_ -vene will not be granted where 

- the granting of such motion would | 

. permit the State to pursue, as an — 
appellant, issues which the State — 
failed to. appeal timely and which er 
the appellant has been denied = 
_ standing to raise. The. Board thus: 
denies the State’ S Motion to Inter- - 


vene. 


standing to seek a ‘site easement 
adjacent to Pile Bay at the end of © 
the Williamsport - Pile Bay Por- 


tage Road; a 30’ wide trail easee it. 
ment, for the existing road run- 
ning from the Williamsport - 
Pile’ Bay Portage Road to U. Ss 
Survey 1750 and a trail easement. 
following the. creek south’ from 
the unnamed lake in Sec. 9, T. 5— 
S., R. 27 W., S.M., to the liamna fe 
River. Insofar as the néed fora 
public access easement to a water 
body is dependent. upon the. status ; 


of such water body as a major wa- 


terway, the appellant may at- 
tempt to prove. that the water | 
_ body has such status. It should be. 

noted that the use of a water body | 


: held not entitled to appeal to. the Secre- 
tary from: Mat determination ay. tribal | 


in a frozen state is specifically ex- 


; Renee from those uses qualifying 
* _ pursuant to 


“significant | use” 


a6 definition — of .‘ ‘major. water- | 


way’ in 43 CFR 2650.0-5(0). 


“Those issues with. Cy ae 


| “which. appellant has been. found 
not to have standing are hereby 


_- dismissed. A conference will be 
- set. by separate order to determine 
.. What. procedure | should. be. fol-. 


c ee to resolve this appeal. 
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This - poprasenta: a “unanimous - 
decision of the Board. 
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" Decided May. 26, 1982 
Appeal one decision by Navajo : 


. Area Director finding the Depart-— 

ment lacked jurisdiction to enter- 
tain appeal from tribal disposi- 

7 tion of tribal election dispute. | 


“Affirmed, 


L ‘Bureau of. Indian Affairs: Ad. 
ministrative Appeals: Generally— ? 


Indian Tribes: Elections — | 
Following repeal. of tribal law pervaittiag | 
appeal to: the Department, ‘appellant: elec: 
tion candidate at. Navajo tribal election 


council. _ 
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hard, Esq., for. appellant; Gary. 
-Verburg, . Esq., for appellee <= 


Navajo. Tribe; . Scott. Keep, Esq., > 
Office of the Solicitor, for rile ia 
lee Bureau of Indian Affairs. oo 

| Counsel to the Board: een, A. 
Lynn. - 
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| INTERIOR BOARD OF INDIAN : 


APPEALS | 


_ Procedural and Factual 
: Background | 


: ‘oil’ S pore apoeileat was syed 
as a candidate from the general 
election ballot. 
appellant. sought. review .of the 
tribal actions by the Navajo Area 
Director, basing his appeal | to the 


On Feb. 9, 1979, 


Department ‘on. the provisions of 


~~ Navajo. Resolution. CJY Oo 66; 


which provides: . 


On ‘Apr. 24, 1981, ‘tlie Acting: : 


- Deputy Commissioner. of. Indian 
Affairs referred this. appeal to the 
Board of Indian Appeals pursuant 


to 25 CFR. 2.19. Appellant Donald . 


| Benally seeks reversal of a deci- 


sion. rendered. on about Dec. 12, - 
1980, ‘by the- ‘Navajo. Area. Direc- ‘i 
| Bureau’ of Indian © Affairs — 
Le eee (Area. Director, Bureau). The Area — 
-_‘Director’s ‘decision found that: the 
: _ Department lacked jurisdiction to | 
-.- review a Navajo tribal election © 
controversy. The record indicates — 
that appellant had ‘been disquali- : 
_. fied as a candidate at ‘a tribal 
election held. on the: Navajo Reser- i 
vation in 1978. | 
On July 10, 197 8, appellant’ was 
; ‘nominated to be a candidate for . 
election’ to the N: avajo. Tribal. . 
_». Council. On Aug. 9,°1978, he: re- 
~~ <eeived the highest” number of. 


votes cast at the primary election. 
On Sept. 5, 1978, the tribal board 


of election entered ‘a finding that. 


-appellant was disqualified to be a 
candidate by reason of his age. He 


_ appealed the election board’s deci- 


‘sion to the Navajo Court of Ap- 
-peals, which reversed the board. 
The election board appealed . to 


-the .. Navajo Supreme. Judicial © 


Council,, -which .. affirmed : the 
board’s initial order. disqualifying 
appellant, reversing the Navajo 


Court.of Appeals. Pursuant to the. 
Navajo | Supreme J udicial Coun- 


“ALL questions of interpretation: ‘of the 


. Navajo. Election. Law..of 1966 and any 


amendments thereto shall be subject to 


the decision of the Navajo Tribal Council, — 


or any committee or board of the Navajo * 


Tribal ‘Government duly designated by — 
‘said Navajo Tribal Council, subject to the 
right to appeal: to - the ecg A of the: In- 
terior. | a 


1 NTC (Navajo Tribal Code) $1 ie 
. note. Since the Navajo Tribe has» ~ 
‘not. organized. under or accepted 
the-.provisions of the Indian:Reor-: 


ganization. Act of J une 18, 1984, 


48 Stat. 984, 25 U.S.C. §§ 461-479 a 
(1976), or adopted a formal writ- — . 
‘ten constitution, there i is:‘no tribal = 
‘constitutional’ provision for the a 


settlement of election disputes. 


_ On Apr. 18, 1979, the Area Di- : - ey 
| rector referred the matter back: to. 
_ the tribe to permit. exhaustion of. 


tribal remedies, and. on Feb. 15, — 


.1980, the N avajo. Tribal Council : 
affirmed the prior decision of the 
eae Supreme J udicial Council 


‘Resolution CF-23-80, which: 


provides | in. pertinent part: 


[The ‘Area Director] has: requested the — 


Navajo Tribal Council to make a final de-” 


termination on the Donald | Benally elec- 
tion dispute; and 


5. Almost fifteen: (15) months » have 
passed since the 1978 Navajo: Nation Gen- 


-- eral Council. Election, and-it is time. to de- - 


clare the Benally matter closed; and . 
6. This right of: self-determination. has 


- been recognized by the U.S. Congress in | 
auch acts as ‘the. Indian Self-Determination 4 


254 


Act, P.L. 98-638 and U.S. Supreme Court . 


in the case of Martinez-Santa Clara Pueblo 
436 U. S. 49 (1978). 


NOW. THEREFORE BE. IT RESOLVED 


‘THAT: 


7 1: The Navajo: Tribal: Council aare af- : 
ee firmns the decision of the Board of Election 
‘Supervisors on the Donald Benally elec-: 


_ tion dispute. © 


2. The Election Law of 1966 as. set forth 
in NVT.C.: Resolution CJY-85-66 is hereby 


amended by deleting paragraph 3: of the 


Resolved’. Section of that Resolution and _ | 
7 (Decision of | Assistant Secretary— | 


Indian Affairs. dated Feb: 28, ec 
| at ne i 


substituting therefor: | 


“All questions of interpretation of the © 


Navajo Election Law of 1966 and any 


amendments thereto shall be’ determined 
by the Navajo Election Commission.” 


On Feb. 21, 1980, ‘appellant on 


— sought review by the Area Direc- 
_ tor; on about Dec. 12, 1980, the 


_ Area Director declined to review 
the election. dispute. His decision. 


-was based upon a finding that 


Resolution CF-23-80 deprived. the 


Department of whatever review 


authority it had earlier possessed. 
The Area Director, in reaching 
- his decision .to defer to provisions | 
of: tribal law on in ‘Pertinent 


part: 


Clearly, prior 46 Hoes 15, 1980, the . 


-solé authority for the Secretary of the In- 
‘terior to review a dispute involving the in- 
: terpretation of. the Navajo. Election Law 
was found in CJY-85-66. 


Because no federal statute ‘authorizes 


Secretarial action in cases such as this, the 
Navajo people, acting through. their. Tribal 


_ Council, are free to withdraw the authori-. 


_ ty they have conferred on the Secretary to 


hear an appeal'on the. interpretation of 
Tribal. law; and when they have done so, . 


-. neither the Secretary nor his representa- 
mk tive, the Area Director, can continue to ex- 
ercise appeal jurisdiction. 


(Area Director’s Decision at 5). 
On Feb. 23, 1982, the Assistant 


z | Secretary—Indian Affairs, follow- 
ing appeal from the Area Direc- 


tor’s decision, ‘issued a directive 
addressed to the Chairman of the 
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[89 ED. 


N — Tribal Council. Referring — 
to Resolution CF-23-80, the direc- 
tive recites: | 


J hereby approve the Febiuary 1 15, 1980, 


action to remove the right of Secretarial _ 
appeal with the understanding that it only — 


- be prospectively applied. In that the sub-. 
stance of Mr. Benally’s appeal relates to - 


an event that took place in the 1978 elec- 
tion, we believe he is entitled to pursue 
the matter with this Department under 
the election law. i in effect at that time. 


- Contentions of hie ‘Patties’ 


ape llant contends that the De- 


partment. should review his dis- 
qualification by the tribal authori- | 


ties on the merits urged, citing 
numerous errors allegedly com-. 


mitted by the tribal . reviewing 
bodies. He argues that. jurisdiction 


to review this matter attached in 


the Department. when he first ap- . 
pealed to the Area. Director under 


the tribal 1 
effect, and that the subsequent | 
repeal by the tribal council ofthe . 


ordinance then in 


provision. of Navajo law permit- a 
ting..such review was an imper- 
- missible retroactive application of __ 

tribal authority. He endorses the 


Feb. 23, 1982, directive by the. As- 
sistant Secretary. | | 
-The Bureau argues that ‘the 


tribe lacked authority, without — 


prior approval, to terminate the 
provision of tribal law permitting 


appeal to the. Secretary. It also 


contends that, until action by the 


: Assistant. ‘Secretary—Indian | Af- 


fairs was taken on: Feb.. 23, 1982, 


there had been no Secretarial ap- | 


proval of Resolution CF-23-80 


and .that. without such approval, 


the resolution was ineffective. .. 


22]. DONALD BENALLY v. NAVAJO AREA DIRECTOR. 


May 26, 1982 


‘The N avajo. ‘Tribe: argues that” 
the extinguishment | of the provi- 
Departmental — 
, review of tribal action on election - 
disputes was not retroactive as a 
matter of law. The tribe further | 
argues that the tribal ordinance 


sion -. allowing: 


_ did not require Bureau approval 


beforé becoming effective and, 
therefore, the conditional approv- 
al of the amended ordinance 


issued by the Bureau on Feb. 23, 
1982, was without effect. Aa Peat 


- Discussion and Decision: 


ed by the Department that Secre- 


-.tarial discretion in Indian affairs 
is not a general power but exists 


only where specifically stated in 


- Federal statutes. Acting Solicitor 
_ Cohen (referring to 25 U.S.C. § 2). 
stated the rule thus in Solicitor’s 


| Opinion, 58 -1-D. 108, 106 (1942): . 


This was the statute which established ; 
the office of the Commissioner-of Indian © 
. Affairs. It was designed not to add to the 


business or the authority of the Federal 


Government in Indian matters, nor to. di-. 
minish the scope of self-government then — 
exercised by the Indian tribes and nations, . 


but merely to locate a particular mass of 
Government business in a statutory office. 
The. reference to 


tribes or nations any more than a refer- 
ence to “foreign affairs” 


eign affairs” are affairs of our Government 


_ relating to foreign matters, so our “Indian 


affairs” are affairs of our Government re- 
lating to Indian matters. | | 


“management — of all 
Indian affairs” did not confer a power to- 
manage the affairs of Indians or of Indian - 


‘in defining the 
duties of the State Department could be 
construed to confer upon that Department | 
a power to manage the affairs of foreign- 
ers or of foreign nations. Just as our “for- . 


Continuing, at 58 ID. +109, | he ob- b . 
served: : | 


lt is wr that statements may. te ana | 


-in. a.number. of court opinions. which refer | 
to general supervisory powers exercised, by | 
the Department of the Interior over Indian 
affairs; but it will be found that in each - 
case where such. language appears there is 


some specific statutory authorization for - 
departmental action and the general stat- 


utes. discussed above are invoked only for 


the purpose of filling in gaps of detail on, | 
which. those ‘statutes are silent. On the 
other hand, actions which this Department. 


purported to justify on. the basis of “gener- 

“? al supervisory powers” :have been repeat-. 

_ edly condemned by the Federal courts as . 

| unauthorized — and unlawful. 

‘The Department has. long recog- . 
nized the Secretary's authority in 
Indian affairs to be limited to the 


-. execution of the laws. It is accept- 


_ Footnote . 
omitted. ]. 


| Unlike. ihe situation solani 
to this Board in Roger St. Pierre v. 


Commissioner of Indian Affairs, 9 


IBIA 208, 89 I.D. 182:(1982), there 

is here no tribal constitution es- _ 
tablishing a “government-to-gov- ue 
ernment relationship,” in 
cause the Navajo Tribe is not or- 
ganized under sec. 16 of the — 


Indian Reorganization Act, supra, — 


there is no statutory. basis for ex- 
ercise of the Secretarial trust re-— 
sponsibility.1_ The question now 

before the Board is whether in 


this case a right to Secretarial 


review conferred by Navajo Reso- 


| lution COSY 85-66. vested PHOr. to 


Assuming, without aaa that there exists broad 


a power in the Secretary to protect tribal governments. 


under a general trust responsibility, whether or not such 
governments are formed under provisions of the Indian 
Reorganization Act (see Roger St. Pierre, above at 234 n. 


22) it is the Board’s opinion that the violation alleged by . 
appellant in this case does not constitute an “imminent 
and substantial tbreat to the tribal government (i.e. the 


trust res) sufficient to justify independent action by the 
United States.” Roger Sé. Pierre, above at 238. The briefs - 
filed in Benally do not address this theory of justifying 
review by the Bureau of Indian Affairs in the Navajo. 


election dispute. Further, to. the extent. appellant’s ‘dis- 


pute with the tribe may be cognizable under the Indian 
Civil Rights Act of Apr. 11, 1968, 82 Stat. 77, 25 U.S.C. 
§§ 1301-1941 (1976), the. Supreme Court’s holding in 


Santa Clara Pueblo: v. Martinez, 436 U.S. 49 (1978), re- 


quires that Appebant seek relief i ina a tribal forum. 


55 


and,. be- - 


= Fidelity is: 


tg eee of that law. ge Recicen 
: CF-23-80, or whether the Secre- 
tary’s review . jurisdiction © under. 
3 Resolution CJY 85-66 was legally 
removed by Resolution CF-23-80. 
the 


For. the following — reasons, 
Board -holds: that: Resolution CF- 


23-80 effectively removed the Sec- 
retary from his review. ‘jurisdic... 
. tion over. Navajo tribal oo 


. disputes. _ 


~ Relying» “principally upon. U. S. 

a) + Fidelity and Guaranty Co. |v. 
‘United States, 209 U.S. 306 (1908), 
appellant contends that the Area 


_ Director erred by making a retro- 


so active application of the 1980. 
- Navajo law which limited review. 
_of tribal elections to tribal forums. 


This reliance is misplaced: - U. S. 
~ distinguished - 
‘Hallowell v. Commons, 


Interior of Indian probate review 
- powers, had p 
been. taken from: him and vested 


_ in the Federal courts, had operat- 
ed to transfer the review of all 
: pending Indian Ecco cases” 


the Secretary: 


It made his jurisdiction ela aiveul in (enns 
_- it made no exception for pending litiga- 
~~ tion, but purported to be universal and so 
to take away the jurisdiction that for a_ 
time had been conferred upon the courts 
of. the United States. The appellee con-— 
tends fora different construction on: the 


strength of Rev. Stats., §13, that the 
repeal of any statute shall not extinguish 


any liability incurred. under jit, Hertz. v.. - 
Woodman, 218 U.S. 205, 216, and refers to 
. the decisions upon the statutes concerning | 
- suits upon certain bonds. given to the 
-United. States. United States Fidelity & 
Guaranty Co. vy. United. States, 209 U.S... 
806. But apart from a question that we. 
have passed, -whether the plaintiff even ate: 
vomived to oy, upon the statutes giving 
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239 U. , 
506, 508 (1916), for reasons which 
are relevant here. In Hallowell 
_ the Court held that restoration by 
~ Congress to the Secretary of the - 


which had- previously 


: jurisdiction. to “he sours. ‘in- ‘allotment: : 
_ eases, the reference of the matter to the — 
_ Secretary, unlike the changes. with regard 

‘to suits upon bonds, takes away no sub-. 


stantive right but simply changes the tri- 


‘bunal that is to here the case. In doing so. 
it evinces a change of policy, and-an opin- 
ion that the rights of the Indians can be — 

- better preserved by the quasi-paternal su- 


pervision of the general head of Indian ‘af- .- 
fairs. The consideration - applies with: the 


“same force to all cases and was. embodied 
in a statute that no doubt was intended to 
‘apply. to all, so. > far as. construction is con- 

| cerned. e ; , 


(239 U. S, at 508). ie, Sa 
{1 The same wale 5: applise: Pac tee 


The limitation by the tribe of the 


review authority over tribal elec- 


tions to tribal agencies eliminated 


review of such matter by the De- | 

_ partment, including pending cases. — 
ae The general rule of law, restated 
by. the court in Bruner v. United 
States, 343 U.S. 112 (1952) (citing. 
‘Insurance Co. v. Ritchie, 5 Wall. 
541 (1867)) (72 U.S. 540), has con- 
_sistently been that: — | 
‘[WJhen. the jurisdiction of. a cause ‘depends 
upon a statute the repeal of the statute 
“takes away the jurisdiction. And it is. 


equally. clear, that where a jurisdiction, 


conferred by. statute, is - prohibited by a- 


subsequent statute, the prohibition is, so — 


far, a repeal of the statute eee the | 


ae | 
oe * : a a Pe hg 8 cage 


In another case arising under the same 


| jurisdictional statutes, the Court, in follow- 
ing Ritchie, stated’ the ree rule as 
follows: 


“Jurisdiction ‘jn: Piglee cases | was. “¢on- 


ferred by an act of Congress, and when _ 
that act of Congress was repealed the 
power to exercise such jurisdiction was. 
withdrawn, . and inasmuch as the repealing 


act contained. no.saving clause, all pending 


actions fell,. as jurisdiction depended en- 


tirely upon the act. of Congress.” The As- 
Sessors V. Osbornes, 9 Wall. 567, 57 iS ol 0). 
(343 US. at 116). | Se 

The Area Director ae ap- e 
plied the tribal law tothe facts of © 


this appeal when he determined a . 


- (9 LD. a 
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a that, ‘ollowiie aoe of the tribal | 
ordinance ‘permitting Secretarial 


-. review the Department lacked ju- 
_ risdiction to review tribal election 
disputes. As a result, the Bureau 
lacked authority to make the at- 
tempted reconsideration of the 


case on Feb. 23, 1982, while the - 


matter - was pending before this 


| _ Board, and the attempted modifi- 


cation. of the Area Director’s 


ruling is therefore. void. Pursuant 


to the authority delegated to the 
Board of Indian Appeals by the 
Secretary of the Interior, 48 CFR 
4.1, the Area Director's decision 
appealed from is affirmed. Appel- 
lant’s complaint is not reviewable 
by the Department. 

This decision is final for the De- 
partment. oo 


FRANKLIN D. ARNESS 
para anve uaee 


WE Concur: 
Wm. Putie Horton: | , 
Chief Administrative ee | 


JERRY F. Muskrat 
Administrative Judge 
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Decided May 26, 1982 


Appeal . groin: decision by | the 
Commissioner of Indian Affairs 


\In a Notice of Docketing issued by the Board on July 


17, 1981, this case was styled Edward Star, et al. v. Com- 
missioner of Indian Affairs. This style has been ees 
in oreer to describe more accurately the appeal. 
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~Donovan, 


deny ine oases of ailomieye s 


fees claimed pursuant to provi- 


sions of the Indian Child Welfare 


Act of 1978. 


‘Affirmed as modified. 


1. Atornes's Fees: Indian. Child 


Welfare Act of 1978 


Under the circumstances of this case, 


there is no authority under the Indian » 


Child Welfare Act .of 1978 to pay attor- 
ney’ s fees to appellant. 


_ APPEARANCES: Ronald eon 


baugh, Esq., pro se; David C. Eth- | 
eridge, Esq., Office of the Solici- 


tor, Department of the Interior, | 
for 
Counsel to the Board: asoenryn A. 


“appellee Commissioner. 


Lynn. | 
. 3 ‘OPINION BY 4; 
| ADMINISTRA TIVE JUDGE 
ARNESS <8 
INTERIOR BOARD OF INDIAN | 
| APPEALS 4a 
Background 


On Mar. 10, 1978, following a. 
hearing in ‘the Oglala Sioux 
Tribal court initiated upon com- 
plaint by the tribal prosecutor 
that Hope, Faith, Edward, J. 
Elliot, Edsel, and 
Kahyle Star were dependent chil- 


, dren, an order was entered refer- 


ring the children to the South 
Dakota Social Services Depart- 


‘ment for temporary custodial 


placement. A subsequent hearing 


was held by the tribal court on 


May 12, 1978, at which time the 
children were placed under the — 
custody of the tribal court, with 

supervision to be exercised by the 
State Social Services Department. 
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The children. remained in tempo-. 


| rary foster care for 2 years. 


On June 17, 1980, the tribal . 


court reviewed the circumstances 
of the children. The children were 


represented by the tribal prosecu- | 
tor at this hearing.: The tribal. 


court continued its prior orders in 


the matter for 3 months, and or-_ 


dered a psychological evaluation 
of the children’s mother and a 


report to it on Von Reckilinghau- 


sens Disease, a degenerative nerve 
disorder that afflicted several of 
the children. The tribal court 
order recited an intention to hold 
another hearing in 3 months, fol- 
lowing receipt of these reports, to 


determine whether the parental — 


rights of the children’s mother 
should be terminated. _ ; 
On Nov. 4, 1980, a South 
Dakota Circuit Court, reciting a 
report made to it by the State 
Welfare Department, entered an 
order finding that Edward, Elliot, 
Edsel, and Kahyle Star were resi- 
dents of the circuit over which it 
exercised jurisdiction and appoint- 
ing Ronald Clabaugh to be their 
attorney “in regard to. certain 
Orders entered by the Oglala 
Sioux Tribal Court placing said 
children under the supervision of 
the State Welfare Department.” ? 
This order was entered more than 
3 months after the tribal court’s 
June 17, 1980, order, but before 
the tribal court had held the fur- 
ther hearing contemplated in that 
order. The State court’s order 
does not evidence any awareness 
- of the tribal court’s most recent 
action in regard to the children. 
Following a hearing held on 
Dec. 12, 1980, the tribal court or- 


2Nov. 4, 1980, order, South Dakota Seventh. Judicial 
Circuit Court. 
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dered the State Social Services 
Department..to find long-term 
placement for the children. _ 
Ronald. Clabaugh | (appellant), | 
following the order from the State - 
court, presented a bill to the De- 
partment of the Interior for serv- 


ices rendered in connection with © 


further proceedings before the 
tribal court. The bill, which indi- 
cates that appellant began work 
on the children’s behalf on Oct. 
17, 1980, includes expenses in- 
curred in connection with appear- 


-ances before the tribal court, in- 
cluding travel, telephone, official 


fees advanced, and licensing by 


the tribal court as well as attor- 


ney's fees earned until Dec. 19. 


On Apr. 15, 1981, the Commis- 
sioner of Indian Affairs (Commis- 


sioner), in a decision based upon 
an interpretation of the Indian 


Child Welfare Act of Nov. 8, 1978 
(Act), 92 Stat. 3069 (codified at 


scattered sections of 25 U.S.C.), 


set forth in a seven page legal 
opinion, refused to allow payment 
of appellant’s fees from funds of 
the United States.? At page 4 of 


-his decision, the Commissioner 


sets out the reason for his hold- 
ing: _ .? _ 

‘Section 1912 [of the Act] applies to “any 
involuntary proceeding in a_ state 
court. .. .” [Italics supplied]. The legisla- 
tive history of the Act removes any doubt 
that the appointed counsel provisions are 
directed at state court rather than tribal 


court eaerstone 


3Federal counsel has directed argument to the authori- 
ty of the Board to review “discretionary” decisions of 
Bureau Officials in apparent anticipation of a ruling 
adopting arguments by appellant that payment of attor- 
ney’s fees may be allowed without statutory or regula- 
tory basis in law. For a discussion of the meaning of the 
limitation upon the Board’s authority to review “discre- 
tionary” actions by the Bureau, see St, Pierre v. Commis- 
sioner, 9 IBIA 203, 89 I.D..182 (1982) and Aleutian/Pribi- 
lof Islands Ass'n v. Acting Deputy Assistant nee 9 
IBIA 254, 89 I.D. 196 (1982). 
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| “Subsection (b) provides that an indigent 
_-parent or Indian custodian shall have a 
right to court appointed counsel in any in- 


voluntary state proceeding for foster care 


placement. or termination or parental 
rights. Where state law makes no provi- 
sion for such appointment, the Secretary is 
authorized, subject to the availability of 
funds, to pay reasonable expenses and fees 
of such counsel.” [Italics supplied] — 


- H.R. Rep. No. 1886, 95th Cong ad Sess, 22 
. (1978). 


Congress had seeoaly decided ee. 
_ ly not to impose on Indian tribes the re- 
quirement that they provide appointed 


counsel in tribal courts when it enacted 
the Indian Civil Rights Act. 25 U.S.C. 


§ 1801 et seg. This exception was made 
even though many other restrictions im- 


posed on state and federal governments by - 


that Act were imposed on tribal govern- 
ments. Zom v. Sutton, 538. F.2d 1101 (th 
Cir. 1976). Nothing in the Indian Child 
_ Welfare Act indicates any decision of Con- 


- gress to alter this policy. Although the 


high rate of removals [of Indian children 
_ from Indian families and tribes]. occurring 
in state courts led Congress to take steps 
to assure that indigent Indians had coun- 
sel to assist them in presenting their argu- 
ments in state court, no such concern with 
respect to tribal courts existed. 


_ Appellant filed an appeal from 


this decision with the Board on 
June 2, 1981. — ; 


Discussion and onclitons 


Appellant contends that the Act 
requires his fees to be paid from 


Federal funds administered by the 
Bureau of Indian Affairs (Bureau). 


In support of this contention he 
argues (1) the appointment of an 
attorney by the State court was 
required by an emergency situa- 


tion; (2) the children had. little 
contact with their Indian heritage 
for a significant period and juris- — 


diction had therefore passed to 
the State court in this instance to 
enable the court to make a bind- 


ing aniee appointing an attorney 


for them; (3) the children have a 


constitutional due process right to 


‘an attorney appointed at public 


expenses to: represent them be- 
cause of their indigency; (4) effec- 
tive implementation of the statu- 
tory mandate of the Indian Child 


Welfare Act is impossible in this 


case without the assistance of ap- 


pointed counsel; (5) but for the in- 
tervention of the State court, the 
children’ would have been. unre- 


presented in this matter; (6) the 
Snyder Act of Nov. 2, 1921, 42. 


Stat. 208, codified as “mended at 


25 U.S.C. $13 (Supp. II 1978), pro- 


vides a vehicle for payment of at- — 


torney's fees in the event the 


Indian Child Welfare Act does not 


provide a basis for payment; and 
(7) the Department is obligated to 


pay these attorney’s fees under | 


binding regulations codified at 25 
CFR 28.18(a) which require pay- 
ment under the circumstances of 
this case. 


The Indian. Child Welfare Ack 


was declared by Congress to be an 
attempt to promote the stability 
of Indian families and tribes.* The 


_ Act’s primary purpose is to avoid 
removal of dependent Indian chil-: 
dren from their Indian culture 
when they are taken from Indian 
parents who are unable to contin- 


ue to care for them.® Tribal juris- 
diction over affected -reservation 
children and children who, like 


those involved in this case, are 
wards. of a tribal court, is made 


exclusive by the Act,® which i 


“825 U.S.C. § 1902 (Supp. IH 1978). . 
5 Id. sec. 1901(4) and (5). The Act is limited in: scope 
to “Indian child” “child custody proceedings.” 25 U.S.C. 

. 1903(1) and (4) (Supp. II 1978). 

6 Id. sec. 1911 (a). 
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poses strict procedural limitations. 


upon state and private welfare 
agencies dealing with pepepaens 
Indian children.’ 

The provisions of the Act for 
court-appointed counsel appear at 
25 U.S.C. §1912(b) (Supp. IT 1978), 
which, referring to state proceed- 
| ings (see sec. 1912(a)), reads: 


In any case in which the court deter-- 


mines indigency, the parent or Indian cus- 
todian shall have the right to court-ap- 
pointed counsel in any removal, place- 
ment, or termination proceeding. . The 
court may, in its discretion, appoint coun- 
sel for the child upon a finding that such 
appointment is in the best interest of the 
child. Where State law makes no provision 
for appointment of counsel in such pro- 
ceedings, the court shall promptly notify 
the Secretary upon appointment of coun- 
sel, and the Secretary, upon certification 
of the presiding judge, shall pay reason- 
able fees and expenses out of funds which 
may be appropriated pursuant to. section 
13 of this title.[4 


Implementing regulations for this 
section appear at 25 CFR 23.18. 
Contrary to appellant’s assertions, 
payment of his fees is not re- 
quired under the above statutory 
authority or its implementing reg- 
ulations. 


77d. sec. 1901(4). 

8“Section 13 of this title” is the Snyder Act of 1921, 
which authorizes the Bureau, under the supervision of 
the Secretary of the Interior, to direct the expenditure of 
congressional appropriations for the benefit, care, and as- 
sistance of Indians. The Snyder Act is a legislative proce- 
' dural act, intended to. facilitate the passage of subse- 
quent Indian appropriation biJis, including annual 
Bureau budget appropriations. See discussion of the pur- 
poses of the Snyder Act, F. Cohen, Handbook of Federal 
Indian Law (1982 ed.) at 141, 142. It appears appellant’s 
argument that the Secretary ought to approve the pay- 
ment of attorney’s fees as a discretionary matter under 
authority of the Snyder Act is made as an alternative to 
the contention that he is entitled to payment of fees 
under the Indian Child Welfare Act. As Federal counsel 
points out, this Board does not have power to review 
purely discretionary decisions by Bureau. officials, but 
‘must decide cases presented to it hased upon legal con- 


siderations. Furthermore, Federal counsel advises that: 
the BIA, in exercise of its discretion, has decide¢ to pay | 


attorney fees for clients in Indian child custody cases in 
tribal court only when an Indian tribe or organization 
has obtained a grant for. that purpose under 25 U.S.C. 
§ eee 
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cites: 
_ proceeding were: Lester White 


[89 LD. 


First and foremost, appellant’s 
contention that the children were 
unrepresented is refuted by the 
record of proceedings in the tribal 
court. The original 1978 hearing 
was initiated by the tribal pros-_ 
ecutor on behalf of the children. 
The 1980 tribal court order re- 
“[Plarties present at this 


Butterfly, Tribal Prosecutor repre- 

senting the children, Ardith Sand, | 
Social Services of Rapid City, Mrs. 
Anna Mae Blume, Social Services 


of Custer County, Sandi Bird and 


William. J. Grubbs of Social Serv- — 
ices Department in Pine Ridge, 
South Dakota.”® In the absence of 
a direct evidentiary attack upon 
this record, it is accepted as cor- 
rect.. There was, therefore, no 
need for a court-appointed attor- 
ney to represent the children. 

[1] Futhermore, even if the facts 
had indicated a need for a court- 
appointed attorney, the State 
court was without jurisdiction to 
appoint such an attorney. in this 
case. In support of his claim that 
the State court had jurisdiction 
over the children and therefore 


had the authority to appoint him 


to represent them, appellant cites 
25 U.S.C. §1922 (Supp. II 1978). 
That provision, which authorizes 
a state court to exercise emergen-- 
cy jurisdiction over children locat- 
ed off the reservation even though 
they are normaily subject to ex-— 
clusive tribal jurisdiction, applies 
only when state court intercession 
is necessary “to prevent imminent 
danger of physical damage or 
harm to the child.” Appellant has ~ 
not alleged and the State court — 
did not find that the children © 


Order of Oglala Sioux Tribal Court dated June 17, 
190; 5° ge Se ee 
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were in imminent danger of phys- 
ical damage or harm.?° Therefore, 
sec. 1922 does not provide a basis 


: _ for State court jurisdiction. 


Appellant’s argument that the 
children had lost significant con- 
tact with their Indian heritage 
during foster care does not confer 
jurisdiction upon the State court. 
- Nowhere does the Act provide 
that children under the active su- 
pervision. of a tribal court can 
come under the jurisdiction of a 
state court merely because their 
foster care is provided in homes 
outside the reservation. 

Since this case waS never prop- 
erly in State court, it was not 
transferred from State court to 
tribal court as appellate attempts 
to argue. Rather it has always 
been pending before the tribal 
court, which here exercises the 
exclusive jurisdiction provided for 
by 25 U.S.C. § 1911(a). Because the 
State court never had jurisdiction, 
there is no statutory basis*™ for 
payment of attorney’ s fees to ap- 
pellant.? 

‘Finally, contrary to appellant's 
contentions, the due process provi- 
sions of the United States Consti- 
tution do not require a court-ap- 
- pointed attorney because the chil- 


dren are indigent. These Federal 


10See note 2, supra. Appellant argues that the chil- 


' dren’s placement was “temporary” rather than ‘“perma- 
_ ment” and that. his condition was harmful. Even assum- 
‘ing that temporary placement may, in some way, be 
“harmful” to a child, such harm is not the actual, physi- 
ca] danger contemplated in the statute. 


"The regulations in 25 CFR 23.13 can go no further | 


than the statute they implement. Because the Act does 
not authorize payment of attorney’s fees in this case, the 
‘regulations cannot provide an independent basis for 
awarding fees. 

2This opinion does not reach the suggested question 
posed by appellant involving a situation. where an attor- 
ney is appointed by a state court having jurisdiction over 


_ an Indian child custody matter which is subsequently. 


transferred to tribal court. 


constitutional provisions do not 


apply to actions in tribal court.¥ 


The possibility that Federal legis- 
lation may have influenced the 
nature and extent of tribal juris- 
diction does not convert tribal 
courts into Federal instrumental- 
ities subject to Federal constitu- 7 
tional restrictions. '* 

Even if Federal constitutional 
law did apply, the Supreme Court 
recently observed in Lassiter v. De- | 
partment of Social Services, 452 — 
U.S. 18, 25 (1981), also a child cus- 
tody case: “The pre- -eminent gen- 
eralization that emerges from this 
Court’s precedents on an _ indi- 
gent’s right to appointed counsel 
is that such a right has been rec- 
ognized to exist. only where the 
litigant may lose his physical lib-— 
erty if he loses the litigation.” 
The Court then held that only 
where compelling circumstances 
exist do concerns for due process 
outweight the general presump- 
tion that there is no right to ap- 
pointed counsel when personal 
liberty is not at stake.5 No such 
circumstances have been shown to 
exist in this case. 

‘Therefore, pursuant to the au- 
thority delegated to the Board of 
Indian Appeals by the Secretary 
of the Interior, 43 CFR 4.1, the 
Apr. 15, 1981, decision of the’ — 
Commissioner denying payment of 

Santa Clara Pueblo: v. Martinez, 436 US. 49, 56 
(1978). - 


14 United States v.. Wheeler, 485 U.S. 313, 328 (1978), 
61t is noted that in 25 U.S.C. § 1302(6) (1976), the 


' Indian Civil Rights Act limits the right to counsel in 


criminal cases to counsel at the defendant’s‘own expense. _ 
Since there is no right to appointed counsel in criminal 
cases where personal liberty is frequently at stake, it 
would be incongruous to maintain that the due process 
clause of the Indian Civil Rights Act requires appointed 
counsel in a dependent child proceeding where no loss of 
personal liberty is threatened. 
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attorney’s fees to appellant is af- 
firmed as modified by this deci- 
~ gion.?® - 

This Accent is final for the De- 
partment. 


FRANKLIN D. ARNESS 
Administrative Judge. 


We Concur: : 
Wo. PHILIP Horton | 


Chief a a Judge 


| JERRY Muskrat 
Administrative Judge 


UNITED STATES V. KAYCEE 
BENTONITE CORP. ET AL. 
64 IBLA 183 
‘Decided May 97, I 989 


Appeal fon decision of Adminis- 
trative Law Judge Robert W. 


Mesch, declaring 5 mining claims 


null and void and 125 mining 
claims valid. W-22183, W-22184, 
W-22227, W-22228, 
24295, W-24299, W-10269, W- 
10270, W-10271, W-10272. | 


Affirmed. | 


1. Mining Claims: Conlon Va: 


rieties of Minerals: Generally—_ 


Mining Claims: Locatability of 
Mineral: Generally—Mining 
Claims: Specie Mineral(s) In- 
volved: Clay 


In determining whistles a deoatt of clay ; is . 


locatable as a valuable mineral deposit 
under the mining laws, there is a distinc- 


tion between a deposit considered to be | 


common or ordinary clay, which is not lo- 
_-catable, and a locatable deposit having ex- 


does not reach the question, addressed in the Commis- 
sioner’s decision, whether award of attorney’s } fees is lim- 
ited to state court iia a 
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W-24294, W-_ 
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ceptional qualities useful and marketable | 


- for purposes for yas common clays 7 


cannot be used. 


2. Mining Claims: Gannon Va- 
rieties of Minerals: Generally— 


Mining Claims: Locatability of | - 


Mineral: Generally—Mining 
Claims: Specific Mineral(s) In- 
volved: Clay. | | 7 
Common clay includes clay usable for 
structural and other heavy clay products, 
for pressed or face brick, as well as ordi- 
nary brick, tile, and pipe, for pottery, 
earthenware, stoneware, and cement. 


3. Administrative Authority: Gen- 
-erally—Regulations: 


Force and 
Effect as Law — 


A Bureau of Land Management instruc- 
tion memorandum is merely a document 


- for internal use by BLM employees. Such 


documents are not regulations and have 
no legal force or effect. 


A. Mining Claims: Common’ Va- 
rieties of Minerals: Generally— 


Mining Claims: Locatability of 


Mineral: Generally—Mining 
Claims: Specific Mineral(s) In- 
volved: Clay | 

A deposit of bentonite whieh can profit- 


ably be removed and marketed for pelletiz- 


ing taconite is an exceptional clay locata- 
ble under the mining laws, even though 


blending and additives are necessary to 


make the deposit suitable for such use. 


5. Mining Claims: Determination 
of Validity—Mining Claims: Dis- 
covery: Generally 


‘Mining claims are properly declared inval- 


id where the mining claimants fail to show 
that the mineral deposits on the claims 
can be mined, removed, and marketed at a 
profit. 3 


6. Mining ‘Claims: Contests— 
Mining Claims: Determination of 
Validity—Mining Claims: Discov- 


ery: Generally 


6 Because of. the Board’s disposition of this case, it — 


A prima facie case against the validity of a 
mining claim is established by the testimo- 
ny of an expert witness who has examined 
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the niineral deposit on ote bidtnie and ae | 


costs of mining that deposit, and who con- 
cludes that the mineral deposit cannot be 


mined, removed, and marketed at a profit. | 


7. Mining Claims: Contests— 


_ Mining Claims: Determination of 


Validity—Mining Claims: Discov- 
ery: Generally , | 
A presumption is raised that mining 


claimants have failed to discover a valua- © 


ble mineral deposit if there has been little 


or no development or operations | on the 


claims over a long term. This presumption 

can be overcome by evidence that the min- 
eral deposits can be mined, removed, and 
marketed ata profit. 


8. Mining Claims: Determination 


of Validity—Mining Claims: ane 


covery: Generally 
A mining claimant has not made a acon 


ery of a valuable mineral deposit where _ 


further exploration is necessary to deter- 


- mine whether there is a reasonable pros- 


pect of success in. Sevel Opie a valuable 
mine. | 


9. Mining Claims: Common Va- 


rieties of Minerals: Generally— 


Mining Claims: Contests—Mining 


Claims: Determination of Valid- 
ity—Mining Claims: Locatability 7 


of Mineral: Generally — 
Even if a mining claimant establishes that 


a deposit of bentonite is the same quality. 


as. other deposits sold for pelletizing taco- 
nite, the claimant must establish that his 
deposit can be marketed for this purpose 

rather than for a purpose for which 
common clay can also be used. The claim- 
ant’ must establish that the material on 


his claim, not some other: claim, may be 
mined, removed, and marketed at a profit. 


APPEARANCES: Lowell oo i 
Madsen, Esq., Office of the So- 
licitor, Department. of the Interi- 
or, Denver, Colorado, for the 
Bureau of Land Management, ap- 
pellant; Randy L. Parcel, 


Denver, Colorado, for appellees, 


(a.k.a. Leon Keith), 


~ and Horseshoe placer 


: Esq... 
and Bonnie Starr Mandell, Esq., 


ee Bentonite Corp., James 
R. Harlan, Joanne H. Harlan, 
Virginia R. Keith, Elden L. Keith 
Emily B. 
Keith, Lee EK. Keith, R. L. Greene, 
and Rose Greene; Richard S&S. 
Dumbrill, Esq,, Newcastle, Wyo- 


' ming, for contestees, Henry L. 
Martens, Thelma VY. Martens, Jay — 


E. Engle, Martha Engle, Chester 
S. . Jones, 
Robert A. Martens, Ann Martens, 
Lucille C. Dumbrill, and Richard 
S. Dumbrill; Don H. Sherwood, 


_ Esgq., and William R. Marsh, Esq. : 


Denver, Colorado,. for. intervenor, 
Wyo-Ben Products, Inc. 


_ OPINION BY | 
ADMINIS TRATIVE J UDGE 
STUEBING — 


INTERIOR BOARD OF LAND. 
7 APPEALS | 


Henry L. Martens, et al, ae 
appealed from a decision | “of Ad-. 


. ministrative Law Judge Robert 
~ W. Mesch declaring the Bowl, 


Rattlesnake, Bedspring, Wolftrap, 
mining 
claims null and void. W-10269, 
W-10270, W-10271, and W-10272.! 


Judge Mesch determined that re- 


gardless of whether the bentonite 
on these claims was an exception- 
al clay, it could not be mined and 
marketed at a sufficient profit to 
justify a person of ordinary pru- 


dence in the expenditure of his 


labor and means in mining the 
bentonite at the present time. 
In the same decision, Judge 


Mesch ae 125° mining claims 


1 Henry L. Martens is Joined i in this acaeal bi Thelma 
V.. Martens, Jay E. Engle, Martha Engle, Chester S. 
Jones, Maurine E. Jones, Robert A. Martens, Ann Mar- 
tens, Lucille C. Dumbrill, and Richard 8. Dumbrill. - 


Maurine E. Jones, — 
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valid because thes contain depos- 
its of exceptional clay. W-221838, 
W~22184, W-22227, W~22228, 
24294, W-24295, and W-24299. 


These claims are held by Kaycee 


Bentonite Corp. (Kaycee) and 
others.” Wyo-Ben Products, Inc. 
(Wyo-Ben), and N L Industries, 
Inc.,? participated as intervenors. 
The Bureau of Land Management 


(BLM) has appealed from that | 


part of Judge Mesch’s ruling de- 
' claring these claims valid; Kaycee 
and Wyeeee have filed extensive 
answers. 


In 1973, BLM filed antes come 
bentonite 


plaints against the 
claims involved in this appeal as 
well as other claims for which a 
patent application had been filed 
by another bentonite producer.‘ 
During the 5-year period between 
the filing of the complaints and 
the hearing, the parties engaged 
in a protracted discovery process 
in connection with the adminis- 
trative contest as well as related 
judicial proceedings. 5 
The hearing — before 
Mesch in Jan. and Feb. 1978, is 
recorded on over 2,000 pages of 
transcript supplemented by volu- 
minous exhibits and briefs. 
of this evidence, however, is not 
concerned with the quality and 


_ 2 Contests W-22183, W-22184, W-22227, and W_22228 
_ were filed against Kaycee Bentonite Corp. and involve 
the KC Nos. 1 through 53, KC Nos. 55 through 65, KC 
~ Nos. 67 through 94, and KC Nos. 101 through 121 placer 
mining claims. 

Contests W-24292 and W~24295 involving the Virginia 

No. 3 and the Jim Harlan Nos. 2 through 4 placer 
mining claims, were filed against James R. Harlan, 
Joanne H. Harlan, Virginia R. Keith, Elden L. Keith, 
Emily B. Keith, and Lee E. Keith. 
- Contest W-24299 involving the R. L. Greene Nos. 80 
through 87 placer mining claims, was filed against Lee E. 
Keith, R. L. Greene, Rose Greene, Leon Keith, and Emily 
B. Keith. 

IN L Industries has not aripesred in this appeal. 

‘The complaint against Dresser. Industries was dis- 


. missed on Dec. 5, 1977. 


5 Dresser Industries, Inc. — United States, Civ. No. C- 
- 74-196 (D. Wyo.) (suit pending). 
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Judge 


Most 
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quantity of bentonite on the 


claims and the marketability of 
those particular deposits. The 
bulk of the contestant’s evidence 
has been introduced to provide a 
basis fora new legal theory to 


govern the locatability of benton-— 


ite. Much of the evidence intro- 
duced by the contestees and inter- 
venors is directed Beene the con- 
testant’s theory. - 

On Apr. 26, 1979, Judge Mesch , 
issued his decision. He summa- 
rized his findings as follows: _ 

T find or include in this decision that (1) 
the test of the locatability of bentonite is 


“exceptional/common clay” test; (2) 
the “exceptional/common clay” test of lo- 


catability is not the same as the “uncom- 
-mon/common variety” test of locatability; 


(3) the Contestant is. precluded. in these 


proceedings from arguing that the benton- 


ite is a “common variety” mineral under 
the Act of July 23, 1955, 30 U.S.C. § 601 et. 
seq.; (4) in any event, bentonite is not sub- 


ject to the “uncommon/common variety” 


test of locatability applied under the 1955 
Act, supra; (5) the fact that bentonite may 


' be of widespread occurrence has no bear- 


ing on the locatability issue; (6) the physi- 
cal-chemical standards adopted by BLM to 
determine the locatability of bentonite 
have no relationship to. the “exceptional/ 
common clay” test of locatability; (7) the 
Contestant presented no. evidence that the 


bentonite is a “common” rather than “ex- 


ceptional” clay; (8) bentonite suitable for 
use in the taconite processing industry is 
an “exceptional” clay; (9) the bentonite 
within 125 of the claims is suitable for use 
in the taconite industry; (10) the suitabil- 
ity of the bentonite for use in the taconite 
industry is not affected by blending and/or 
chemical additives; (11) the 125 claims are 
valid and patents should issue; (12) the 
bentonite within. five of the claims does 
not meet the prudent man- inarietability 
test; (13) the five claims are invalid. — | 


(Decision at. 5- 6). 
Like the. record that Judge | 
Mesch reviewed, the greater part — 


of his decision is directed at deter- 
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mining fievg proper legal standard | 


mppneabic to bentonite claims. 


The contestant challenges the 


validity of the contested claims by 
asserting that the bentonite on 
the claims is a common clay not 
subject to location under the gen- 
eral mining laws. Contestees 
agree that compared with other 
deposits of bentonite, the deposits 
on the contested claims are not 
_ distinctive. (See Contestant’s Exh. 
27 at 18.) The contestees, however, 


- contend that it is not appropriate - 


to compare. their deposits with 
other deposits of bentonite; 


rather, a comparision should be. 


between their deposits and what 
has been traditionally regarded as 


common clay generally. The dif- 
fering perspectives of the parties | 


to this case help to explain their 
disagreement over this issue. © 
From the perspective of a Wyo- 
ming land manager whose. con- 
cerns initially prompted the Gov- 
ernment to take a close look at 
the legal status of bentonite 
under the laws relating to miner- 
al development, there is no doubt 


that bentonite is widespread in 


the State of Wyoming. It is gener- 
ally strip. mined from beds near 


the surface, and its development 


- poses the same problems to a sur- 
face manager in Wyoming as the 


development of other common va-: 
riety minerals. From the surface 


manager’s standpoint, there is no 


reason why bentonite should not 


be treated similarly. In his view, 
it was just such difficulties that 
_ the Surface Resources Act of 1955, 
30 U.S.C. § 601 (1976), was intend- 
ed to resolve. (See Exh. K 42, 


quoted infra.) From the perspec- - 


tive of the producers of bentonite 
and their customers, however, the 
situation is entirely different. Ta- 
conite producers in Minnesota 
and Canada cannot get a binder - 
from a local clay pit which pro- 


‘duces material for bricks, tile, pot-— | 


tery, and other similar products. 


The material they use must be 
shipped from Wyoming or per- 


haps Greece. They feel that the 
market pattern is more character-. 
istic of a mineral which has intris- 
tic value, rather than mineral 
which is a common _ variety. 
Eighty percent of the steel ‘pro-— 
duced in the United States is - 
made from pellets of taconite (Tr. 
1629), Without the bentonite to 
make those pellets, the taconite 
mines would shut down. In a 
sense, their taconite owes its 
value to the availability of ben- 
tonite as a binder. Before explor- 
ing further the complex legal the- 
ories upon which the parties’ com- 


_peting assertions are based, it is 


helpful to offer a description of 
bentonite generally with particu- 


lar attention to how it is used in | 


pelletizing taconite, since that is | 
the major purpose for which con- 


~ testees contend their deposits can 


be marketed. 
The following definition of ben- 
tonite is provided in Bureau of 


Mines, U.S. Department of the In- 
terior, A Dictionary of Mining, 


Mineral and Related. Lerms, 1968, 
at page 98: | 


A montmorillonite- -type diay. formed by the 
alteration of volcanic ash. It varies in com- 


position and is usually highly colloidal and 


plastic. Swelling bentonite, for example, is 
so named because of its capacity to absorb | 
large amounts of water accompanied by an - 
enormous increase in volume. Bureau of 
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Mines Staff. Occurs in thin deposits in the 
Cretaceous and Tertiary rocks of the West- 
ern United States. It is used. for making 
refractory linings, water softening, decolor- 
izing of oils, thickening drilling muds, and 
- the preparation of fine grouting fluids. As 
a mud flush, bentonite is used at a concen- 


tration of about 8 pounds Pee cubic foot of | 


water. Nelson. 
There are two major isp of i in- 


dustrial bentonites. The sodium- 


rich or “Wyoming” bentonites are 
capable of swelling in water and 


exhibit high dry-bond strength.® 


Calcium-rich. “Mississippi” ben- 
tonites have high. green bond 
_ strength and very low swelling ca- 
‘pability. Claudia A. Wolfbauer, 
“Bentonite Resources in the East- 


ern Big Horn Basin, Wyoming”. 


(Exh. K 198). In 1978-79, over 85 
percent of the bentonite sold or 
used by producers in the United 
States was the swelling type. See 
Sarkis G. Ampian “Clays,” U.S. 
Department of the 
Bureau of Mines, Minerals Year- 
book (1978-79), page 223, Table 
17.7 Over 85 percent of the swell- 
ing bentonites sold or used by pro- 
ducers in the United States 
during those years came from the 
State of Wyoming. (See id. at 221, 
Table 16). In 1979, 3,285,002 short 
tons of bentonite were sold or 
used by producers in Wyoming. 
This bentonite had a value of 
$74,405,909. This compares with 
3,046,088 tons of bentonite sold or 
used by producers in the United 
States as a whole, having a value 
of $91,992,995. (See id., Table 16). 


Of the 3,161,983 tons of swelling 
bentonite used domestically in 


1979, 1,261,477. short tons were 


6 This swelling capability i is often measured by mixing : 


bentonite with water until it reaches a specified viscos- 
ity. The resulting number of 42-gallon barrels so Pro- 
duced from 1 ton of bentonite is called the “barrel yield.” 

_ 7™he chapter on clays from the 1975 edition of this 
publication was intreduced as contestant’ s exhibit 40. 
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sold for drilling mud, 595,697 tons 
were used for foundry sand, and 
888,204 tons were used for pellet- 


izing iron ore. Of the 684,600 tons 
exported, 180,067 tons were sold 


for drilling mud, 250,066 tons 
were sold for foundry sand, and 
172,515 tons were sold for pelletiz- 
ing iron ore. (See id. at 223, Table — 
17). Thus, of all the bentonite pro- » 


duced or sold in the United States . 


during 1979, over 85 percent was 
dedicated to these three end uses. 
The © high-swelling Wyoming 
bentonites makes excellent drill- 
ing mud because their high viscos- 
ity enables rock cuttings to be car- 
ried up the drill hole and also 
helps to cool and lubricate the 
drill bit. The drilling mud helps 
prevent fluid loss and caving of 
the drill’ hole by forming a filter 
cake on the drill hole wall. Al- 
though the mud acts as a fluid 
when the drill is active, it gels 
when the drill is inactive, thereby 
preventing the settling of rock 
cuttings yet allowing quick re- 
sumption of the drilling process 
(Exh. K 198). This was perhaps 
the first major use of bentonite. 
Bentonite’s bond strength makes 
it suitable as a binder in foundry 
sands. In the late 1950’s, however, 
a new use was developed for ben- 
tonite, a use which now accounts 


‘for almost one-third of bentonite 


sales; z.e., aS a binder in making 


taconite pellets. Since the claim- 


ants assert that the taconite in- 
dustry is the major market for the 
material from these claims, it is 
important to understand how ben- 
tonite is used in the taconite in- 
dustry to reach a proper determi- . 
nation whether the material on 
these claims is an exceptional clay. 
or a common eye | 
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- Taconite is a low-grade iron ore 


which remained undeveloped by 
the domestic iron and steel indus- 
try until the higher grade ores 
were depleted. At that point, the 


industry was forced to rely on. 


high-grade deposits obtained from 
foreign mines, or develop an eco- 
nomic means of developing the 


- low-grade taconite which could be . 


mined domestically. 
In processing taconite, the first 


problem is to find a way to con- 


-centrate the iron content. Huge 
pieces of the rock are blasted from 
the ground and are crushed to 
particles the size of small pebbles 
or coarse sand usually containing 
over 20 percent iron. This crude 
_ taconite is ground to avery fine 
consistency so the iron-bearing 
particles can be separated, often 
by means of. powerful magnets. 
_ The resulting concentrate con- 
_ tains over 60 percent iron and re- 
sembles a fine black powder. It 
cannot feasibly be sent directly to 
the blast furnace. If sent in open 


cars, it would blow away; if added 


directly to the blast furnace, 
_much would escape up the chim- 
- ney; and what remained would 


hamper the proper functioning of 


the furnace. Thus, it is necessary 
to form this powdery concentrate 
: into pellets. 

. To form the pellets, the taconite 
concentrate is placed in a revolv- 
ing drum with a bentonite binder. 
About 20 pounds of bentonite are 
added for each ton of concentrate. 
_ As the drum revolves, the tacon- 
ite concentrate and the bentonite 
combine to form small pellets, 
about. one-half inch in diameter, 
called “green balls.” These green 


balls are conveyed to furnaces for — 
hardening. The green balls must — 
have sufficient strength to keep 
from breaking up during this han- 
dling and sufficient moisture re- 
tention to avoid fragmenting 
during the heating process. The. 
hardened pellets are then shipped 
to steel plants, placed in a blast 


furnace, and converted to iron — 


and steel (Tr. 1842-44). The har- 
dened pellets must have sufficient © 
strength to avoid fragmenting 
while being shipped to the steel 
plants and being placed — in ones 


) blast furnaces. 


The . evidence illustrating ‘the. 
importance of bentonite in. the 
taconite industry was summarized 
by Judge Mesch as follows: 2. 


The process is now used by plants in Min- 
nesota, the Upper. Michigan Peninsula, © 


and in other relatively small operations 


scattered throughout the United States. 
(Tr. 1628-1631). Taconite pelletizing is also 
being done in foreign countries. Approxi- 
mately 85-to.90 percent of the iron ore pro- - 
duction in the United States is by way. of 
the pelletization process. (Tr. 1164), 


* * * hee ae ak 


The birth of the taconite industry cre- 
ated an entirely new demand and use for 
bentonite by both national and interna- 
tional consumers (Tr. 1628-1631, 1688, 
1689, 1848, 2000, 2001, 2088, 2041). Benton- 
ite has been used exclusively and consist- | 
ently: since the inception of the pelletizing __ 
process as the binding material for the 
powdered taconite. (Tr. 716, 822, 999, 1169, 
1848, 1980). It is the only known material 
of any sort economically suitable for use as 
a binder in the taconite industry. There is 
not and never has been any material of 
any nature that could function as a substi- 
tute for bentonite in the taconite industry. 
(Tr. 998-1000, 1048-1045, 1059, 1184, 1185, 
1848, 1849, 1982, 2002, 2041, 2042). No clay 
of any sort is used, either to the exclusion 
of or in combination with bentonite, in — 
connection with the taconite industry. This 
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is true, even though many other re ’ 


have been tested for suitability to bind 
taconite. (Tr. 714, 715, 857, 996-999, 1166- 
1169, 1188, 1746, 1846, 1849, 1850, 1997, 
2001, 2002, 20387, 2041, 2043, 2044). One 


company that operates: seven taconite 


processing plants has experimented in its 
laboratories with some 60 different sub- 
stances in an attempt to find a suitable 
substitute for bentonite. The company has 
not found anything that can be used in the 
place of bentonite. (Tr. 2042). 

The bentonite used by the domestic 
taconite industry. is almost exclusively 
“Wyoming” or “western” bentonite mined 
in Wyoming, with some supplied from 
Montana and South Dakota. (Tr. 1845, 
1996, 2035, 2036). It is purchased from this 


area despite the facts that there are.ben- | 


tonite deposits in nearly every state and 
the cost of transportation often exceeds 
the price of the bentonite at the plant. (Tr. 
288, 678, 1631, 2089). For example, Cleve- 


land Cliffs Iron Company tried Saskatch- . 


ewan bentonite in its Canadian operations, 
but, as. it did not work out quality wise, 


they continue to ship bentonite from Wyo- 


ming some 1,600 miles to their Canadian 
plants. (Tr. 2088, 2066). A pelletizing plant 
in Tasmania, Australia, uses bentonite 
shipped some 10,000 miles from See 
(Tr. 1168, 1177). | 


| (Decision at 28, 29). 
Physical properties of bentonite 


which make it useful for taconite 
pelletizing, then, are its capability 


of combining with taconite to 
form balls with sufficient strength 
to ensure handling. These physi- 
cal requirements are quite dis- 
tinct. from the requirements | for : 


other uses of bentonite. 

_ [1] In United States v. Peck, 29 
IBLA 357, 362, 84 1D. 187, 139 
(1977), we held: a4 
‘[T]here has been a distinction between 
what has been called “common” or “ordi- 
nary” clay which has not been considered 
a “valuable mineral deposit’? within. the 
meaning of the mining laws, and deposits 
of clays having exceptional qualities useful 
for purposes for which common clays 
cannot be used, which make them locata- 
ble as valuable mineral deposits. [Italics in 
original.) | , ; 
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[2] Judge Mesch based his con- 
clusions that bentonite suitable _ 
for pelletizing taconite is excep-. 
tional on the following analysis of 
the meaning of common clay: | 


The Bureau of Mines recognizes common 
clays as those clays that are virtually un- 


- limited in occurrence and used chiefly for 
building brick, drain tile, vitrified sewer | 


pipe, other heavy - clay products, light 
weight aggregate, and in cement manufac- 
turing (Exh.:K~200 pp. 3, 4, 7). : 

In Holman v. State of Utah, * * * [41 


L.D. 314 (1912)] the Department recognized 
common clays as those found in vast de- 
. posits underlying great portions of the 


arable land of the country which might be 
used on account of a enporary local | 


demand for brick. 


The Materials Act of July 31, 1947, 61 
Stat. 681 [80° U.S.C. § 601 (1976)], author- 
ized the Secretary of the Interior to dis- 
pose of “common clay.” In commenting on 


the bill which became that Act, the de- 
partment recognized 


“common clay” as 
“[c]lay to be used for the manufacture. of 
brick, tile, pottery,.and similar products.” 
[S. Rept. No. 204, 80th Cong., 1st Sess. 8 
(1947), cited in] United States v. Maitey, 67 


| ED. 63, 65, 66 (1960). 


In United States v. Peck, supra, the De- 
partment found that clay used only for 
structural brick, tile, and other heavy clay 


products, pressed or face brick, pottery, 
earthenware and stoneware was a common 


clay. The Department also recognized that 
“certain clays with special characteristics 
making them useful for particular uses 
* * * outside the manufacture of general | 


clay products, have been considered locat- 


able.” [29 IBLA at 381, 84 LD. at 149.] 
Based upon: the above, “common clays” 
might properly be defined as those clays 
that are virtually unlimited in occurrence 
throughout the United States and are 
useful only on a limited geographic basis 


for general clay products such as ordinary 


brick, title, pottery, earthenware, 
stoneware, cement and Omer heavy clay 
products. - 


(Decision at 10-11). , 
He observed several differences 
between such clay and bentonite: 


~ The Bureau of Mines Mineral Facts and 
Problems, 1975 Edition, draws the follow- 
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ing distinctions between bentonite and 
common clay and shale used for structural | 


or “heavy clay” products such as building 


brick, drain tile, and vitrified sewer pipe: 
~ 1. Deposits of common clays, shales, and 


fire clays are wide spread. Ball clay, ben- 
tonite, fuller’s earth, and kaolin deposits 
occur in smaller geographic areas. Re- 
serves of common clay and shale are virtu- 
ally unlimited. Reserves of bentonite, 
owned or controlled by domestic producers, 
are estimated at 100 million short tons. 


_ 2. Common clay. and shales are relative- ; 
ly low in unit value. The actual price in | 


dollars per short ton is approximately 
$1.80. The actual price in dollars per short 
ton for bentonite is approximately $15.49. 


shipment of common clay or shale prod- 


ucts is usually 200 miles or less. The other — 


clays, being less abundant and higher in 
unit value, can be marketed at greater dis- 
tances from prodiiction centers. Consumers 


had little choice but to use bentonite even _ 


| though in. many cases the shipping costs 
exceeded the value of the clay at the mine 
or processing plants. (Exh. K-200, pp. 1, 2, 
A, 7-9). 


(Decision a 8). 


Although contestant dismisses _ 
’ bentonite under the laws relating 


_ Judge Mesch’ S concept of common 
clay as “simplistic” and “inad- 
equate,” it differs little from the 
description that served . Under 
Secretary Chapman’s purpose in 
identifying to Congress the 
common clay which is not locata- 


ble but which would become sal- 


able under the Materials Act of 
1947, supra, cited 


Mesch’s opinion. Moreover, it 


closely follows the ‘concept of 


common clay used in Peck, a deci- 
sion in which a century of prece- 
dent relating to clay was ana- 


lyzed. This Board noted: “Early in 


the administration of the General 


Mining Laws * * * the mineral 


character of land or locatability of 


a clay deposit depended upon the - 


in Judge 


‘states. (Exh. K-18, 


“usability éE ihe sepoait for various 
purposes.” 29 IBLA at 368, 84 LD. 


at 142. In reviewing the applica- — 
ble legal precedents, the Board ca- _ 
talogued those uses which were 


held to make a deposit locatable 


and those which did not. In hold-. 
ing that a common clay is one 
marketable for the purposes recit- © 
ed, or similar ones, Judge Mesch — 
is merely articulating one of the 


most well-established principles in 
the history of the mining law, as 
our Peck decision makes clear. | 
_ 8. Transportation costs’ are critical for | 
common clays. The economic radius for 


Judge Mesch noted that. the 
Bureau of Mines classifies clays in 
six groups: Kaolin, ball clay, fire 
clay, bentonite, fuller’s earth, and 


common clay and shale. 
No decision has ruled on the lo- — 
catability of bentonite that has 
been proven to be marketable for 


pelletizing taconite. However, the 


position of the contestant repre- 


sents the culmination of 20 years 
of thinking about the status of 


to mineral development. A narra- 


tion of this history is necessary 


for a full appreciation of the 
issues in this proceeding. - 
Judge Mesch summarized the 


past policies of the BLM which — 


recognized bentonite as a locata- 
ble mineral: 


“Between 1946 and 1969, BLM issued 
mineral. patents covering 76,287 .acres con- 
taining bentonite. Of this total, almost 
64,500 acres or 85 percent of the lands 


- were in Wyoming. Over 6,400 acres, or 8.5 
percent of the lands, were in Montana. . 
‘The remaining lands were in various other. ~~ 

p. 22). Until the late | 

1960’s the policy and practice of BLM was | 

to issue patents for bentonite claims if 


there was, in fact, a bentonitic clay within ~ 


the claim and the bentonite could be 


mined and marketed at a profit. (Tr. 74- 
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76, 1085-1086; Exh. K-28, p. 1). The sole 
‘test of locatability was whether the clay 


was bentonite, which was often deter-. 
mined on the basis of a “taste test’”’ in the 
field. (Exh. G-41, p. 109-111). 


This policy was recognized in Hd. L. 
Messersmith el al. v. American Colloid 


~ Company, BLM-A 039020 (Wyoming) (No- 


vember 27, 1957), where the Director of 
BLM stated, by way of dicta, that 
‘Tblentonite ... has distinct and special 


_ value, and is locatable on public domain 


- lands of the United States.” (p. 2). This de- 


cision was appealed. In ZB. Griffith el al., 
A-27615 (July 24, 1958), the delegate of the 


Secretary stated, “T have carefully exam- 


ined the statements of law made by the Di-. 


rector and find no error in them. ‘ (Pp. 2), 


ee at 18). 

Because the widespread occur- 
rence of this mineral in Wyoming 
was creating surface management 
problems, BLM managers ‘cegan 
to question bentonite’s classifica- 
tion as a locatable mineral as 


early as 1961. On June 30, 1961, 


the Worland District Manager 


wrote the Wyoming State Direc- 


tor: 


Without proper management this entire 
range land must come to a standstill since 
management can. not continue without 


range improvements and they. can no_ 
longer be constructed in an area where the | 
land may possibly move into private own- 


ership, The present improvements are 


being lost or are losing their effectiveness, — 


for example, one mining claim located on 
a fence line can destroy the fence and 
return the area to open range. Loss of 
management such.as this destroys all that 
has been gained in the past years. Mining 
_ claims of this type interfere tremendously 


with the watershed planning and system- 


_ atic watershed improvement approach. 


* . * a * x 


.In an area such as this where the so- 


_ called mineral is in widespread abundance 
the Bentonite would be comparable to 
sand and gravel, not actually being a 


mineable minéral. If this were the case as 
you have suggested, Bentonite could be 
‘handled under the Material Sales: or the 


Mineral Leasing Act. In either land law, 


leasing or sales, stipulations could be used 
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sodium. 
(1976). 
Office’ of the Solicitor issued a 
‘memorandum to the. 


ae 


to guard against surface aieton and 


at the same time allow range development 
and improvement of the land since it 
would not be leaving Federal ownership. 


(Exh. K-42 at 2). | 
It was never. sseerend: that all 
bentonite should be considered’ 
leasable. But because bentonites 
may be divided into calcium ben- 


-tonites and sodium bentonites, it 


was suggested that the sodium 


bentonites should be subject to 


those provisions of the Mineral 
Leasing Act that provide for issu-_ 
ance of leases for silicates of 

30° USC. §§ 261-262 
In 1972, however, the 


Director, 
BLM, which noted that the Geo- 


logical Survey had made no deter- 
-mination that a particular type of 
\bentonite is.a silicate of sodium 
‘within the meaning of the Act. 


The, memorandum left open the 
possibility that at some future 
date some bentonites may be de- 


; termined to be silicates of sodium. 
Even so, this would not affect the 


validity, of claims. located for that 
mineral when it was legally loca- 
table. ‘Applicability of the Mineral 
Leasing), Act to Deposits of Benton- 
ite, 79 IS \642 (1972). To be sure, 
those phi ical’ properties which 


give this paiticular bentonite its 


value have been associated with 
the presence of sodium as an ex- 
changeable cation. In United 


~ States v. Union Carbide Corp., 31 


IBLA 72, 84 LD. 809 (1977), we 


held that the presence of the 


sodium cation in deposit of zeolite — 
did not make that material leas- 


able since the sodium ion was an 
exchangeable cation and was not 


essential to the nature of the min- 
eral. The Director, Geological 
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Survey; suggests that this is. con- — 


-clusive of the issue for bentonite 
as well (Exh. W-6). 


exchangeable cation and its con- 
centration in the clay can _ be 
modified by additives. He specu- 
lated that the special properties of 


bentonite often associated with its 


sodium concentration are more 
properly attributable to the way 
the clay was crystallized, the 
unique size and shape of the par- 
_ ticle, and its charge (Tr. 1802-03). 
Furthermore, the extent to 
which the common variety test 
could be applied to deposits of 


bentonite was not clear. The sylla- 


bus of BLM’s Messersmith deci- 
sion, cited by Judge Mesch, supra, 
states that bentonite is not a 
common variety mineral under 
the Surface Resources Act, 30 
“US.C. §601 (1976). On. Sept. 26, 
_ 1968, the. Associate Solicitor, Divi- 


- gion of Public Lands, advised the 


~ Denver Regional Solicitor as fol- 
lows: , : 


In the absence of a detenniation iat a 


particular deposit of bentonite had no 
values other than as ordinary clay (dispos- 
able only as a mineral material under 30 


U.S.C. §602), it is questionable that the 


“common: varieties” test of section 3 of the 
1955 Act (80 U.S.C. §611) is pertinent since 
bentonite is not among the materials spe- 
cifically mentioned in that section and 
may well not fall within any of those cate- 


gories. See United States v.. Harold Ladd 


Pierce, A-30564 (Aug. 30, 1968). 


(Exh. K-51). In. United Gites: Vv. 
Gunn, 7 IBLA 287, 79 LD. 588 
(1972), we considered an assertion 
by a mining claimant that a de- 
posit of bentonite found on. his 


claim was exceptional because it. 


could be used for pelletizing iron 


ore. Nevertheless, we found the 


One expert 
- witness testified that sodium is an 


claim. invalid. ‘The contestant — 
argues that this constitutes a de- 
termination by this Board that 


bentonite suitable for pelletizing | 
taconite is not an exceptional 
clay. Nothing — 
however, supports this interpreta- 


in our decision, 


tion. After reviewing the evidence 


submitted by the mining claim- _ 
ant, we held as follows: - 


Most of his testimony, however, is ree | 
ally more in. the nature of advice for 


future work to be done on the claims and - 


for investigating market possibilities. 
There is insufficient evidence. that there is © 


‘clay of a quality. that can be marketed 


profitably for commercial purposes’ for 
which common clays cannot be sold. There | 


is little concerning the quantity of clay 


within the claim that may be based on’ 


‘more than inference. Other than the dis- 


cussion concerning freight costs, there is 
no evidence concerning the economic reali- 


ties of a mining operation within the 


claims, such as evidence concerning possi- 


ble prices for which the clay could be sold 


and possible costs of a mining operation. — 
Without an: adequate showing that the 
clay is of a quality and quantity which can 
be marketed profitably. for commercial 
purposes for which common clay cannot be 
sold, the claim is not a valid claim based © 
on the clay alone. . United States v. aes | 
A. Mattey, supra. 


4 IBLA at 250-51, 79 Tp: at 594 


(1972). The decision established _ 


that bentonite would be consid- 


ered as a form of clay, so that 
mining claimants would be re- 


quired to establish that the ben- | 
tonite from their claims was mar- _ 
ketable for purposes for which or- _ 


dinary clays could not be used. 
~ Meanwhile, BLM commissioned 
a survey to determine the extent 


of bentonite resources in Wyo- 
Iming, and issued a series of in- 


struction memoranda (IM) setting 
forth criteria to be used in deter- 
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mining the validity of mining 


claims located for bentonite. 
Judge Mesch summarized the de- 
velopment — of these IM’s as fol- 
lows: 


IM No. 70-429 eeu on July | ys 


1970. This IM required a determination as 
to whether the bentonite within a claim 


was an “uncommon variety” with “distinct. 


and special value” and therefore subject to 
location under the mining laws. The IM 
stated that “[t]he requirement of distinct 
and special value is met when the = physi- 


cal-chemical properties of the bentonite de- - 


spoit are such that a marketable bentonite 
can be produced from the deposit tested.”’ 
No specific minimum physical or chemical 
standards were specified. The IM recog- 


nized that bentonite could. be blended and 
physical and/or chemical means used to 


produce a marketable product. The IM 
cautioned that industry “standards for 


some uses (e.g. taconite processing) vary | 


according to the consumer and that cer- 
tain benefication practices (e.g. blending) 
make comparison with existing standards 
difficult.” (Exh. K-65). . 


* * 3 x * * 


IM No. 74-343 was issued on September 
3, 1974. This IM required a determination 
as to whether the bentonite within a claim 
was of an “exceptional. nature.” The IM 
noted that the test for determining wheth- 


er a deposit of bentonite is of an “excep-_ 


tional nature” is similar to that for deter- 
listed minimum standards for (1) viscosity 
or. yield, (2) green bond strength, (3) dry 
bond strength, (4) grit content, (5) water 
loss, and (6) pH value. It.also provided that 
blending or the use of chemical additives 
“are prohibited in meeting the above-listed 
standards.” The IM stated that a bentonite 
deposit would not be considered locatable 
unless ail standards were met. (Exh. K-4). 

IM No. 77-226 was issued on April 22, 
1977. This IM again stated that “tlhe test 
for determining whether a deposit of ben- 
tonite is of an ‘exceptional nature’ [and 
therefore locatable] is similar to that for 
determining what an ‘uncommon variety’ 


is.’ This IM modified the 1974 IM. by 
eliminating all of the previously required 
_ standards 


minimum  physical-chemical 
_ except those relating to (1) viscosity or 
yield and (2) water loss. It also reduced the 
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required minimum yield from 91 barrels to 
80 barrels and raised the water loss stand- 
ard from 13.5 milliliters to 17.0- milliliters. 


The IM provided that blending between — 


claims or the use of chemical additives are 
prohibited in eins: the standards. (Exh. 
ne: , a 


* e ook ; * an 


Although the ‘contest CGinpisints were 
filed in 1973 and the standards set forth in 
IM No. 77-226 were adopted by BLM in 
1977, the Contestant nevertheless insists 
that the bentonite found within the claims 
is not locatable unless it meets or exceeds 
the “80-barrel yield” and “17 milliliter 


water loss” ‘specificiations contained i in | the 


1977 IM. 

According to the Contestant: the 1977 
IM. “was designed to define locatable ben- 
tonite.” (Contestant’s Answer Brief, p. 22). 
The yield and water loss standards ‘“‘define 
exceptional or uncommon deposits of ben- 
tonite.” (Contestant’s Opening Brief, p. 
152). They are “the criteria by which a de- 
posit of bentonite can be measured to de- 
termine whether or not it is locatable.” 


(Contestant’s Opening Brief, p. 152). If 


deposits of bentonite do not “meet or 
exceed those criteria, they must be held to | 
be common varieties of bentonite and not 
locatable under the mining laws.” 
(Contestant’s Opening Bris; Pp. 160). [Ital- 

ics in original.| 


- (Decision at 19-20). 


mining an “uncommon variety.” The IM . 


This history demonstrates that 


-BLM’s position on the legal stand- 
ard for the locatability of benton- 


ite has undergone a considerable 
evolution during the past 25 


years, a period when bentonite’s 


use for pelletizing taconite had 
emerged from its experimental be- 
ginnings to one of .the major uses 
of that clay. Once, a bentonite de- 
posit was locatable merely on the 
basis of being identified as such. 


Now, BLM contends, bentonite is 


subject to location only if a depos- 


it meets certain numerical crite- | 
ria, regardless whether a deposit — 
falling below those criteria can 


(262) 


_ UNITED STATES V. KAYCEE BENTONITE CORP. £T AL. 


278 


May 27, 1982 


still be marketed for one of the 
major industrial uses for benton- 


~ ite. We will now consider the con- 


testant’s legal theory in Esuppor 
of this contention. | 
The contestant scorns 
Judge’ s decision as making ben- 
tonite locatable by definition. Judge 
- Mesch did no such thing. He 


merely held that if a claimant can > 


establish that a deposit of benton- 


' ite is marketable for purposes for. 


which common clay cannot be 
used, the deposit is locatable. As 
we have seen, Judge Mesch ap- 
plied a concept of common clay 


that is consistent with over a cen- 


tury of precedent concerning that 
mineral, which includes Depart- 
~ mental decisions and i 
material. 


The spatesianes attack on 
Judge. Mesch’s_ decision only 
masks its own. redefinition of 


common clay to include material 


which is not so widespread in re- | 


lation to its market as any miner- 
al that Congress or the Depart- 
ment has 


marketed for a purpose utterly 


’ unlike any used to characterize, if 


not define, common variety min- 


—_erals.* Although contestant articu- © 


lates a plausible theory to support 


7 this redefinition, that theory is. 


not supported by the authorities 
upon which it relies. 

The contestant’s theory. is basi- 
cally this: (1) Bentonite is suffi- 
ciently widespread to. be consid- 
ered a common variety of clay; (2) 
the test - for 
common clay from exceptional 
clay 1 is the same test apoyeS to 


_ 


+See note 10, infra. 


415-259 0 - 83 = 18 


the 


characterized as 
common, a mineral which can be 


-voked: this general . test. 


distinguishing — 


distinguish uncommon _ variety 


from common variety minerals; 


(3) that test requires us to com- 
pare bentonite deposits with other > 
bentonite deposits, rather than 


with deposits of ordinary clay; (4) 
in order to make this comparison, 
criteria must, be developed to dis- 
tinguish common bentonite from 
uncommon © bentonite; | 
under those criteria, the bentonite 


and (5) 


deposits on these claims are not © 


—locatable. We will pass over the — | 


first contention for the moment, 


_and address the second. 


The contestees, intervenors, and 
Judge Mesch vehemently disagree 


with contestant’s argument that 


the test to distinguish common 


clay from. exceptional clay is the 


same. as the test for distinguishing | | 


common varieties of sand, stone, — 


gravel, pumice, pumicite, and cin- 
ders from uncommon ones. Under 
30 U.S.C. §611 (1976), the term — 
“common varieties’ does not in- 
clude “deposits of such materials 
which are valuable because the 


deposit has some property giving 


it a distinct: and special value — 
* * *” The contestant feels that 


‘refinements of this test expressed 
In cases concerning stones apply 
equally in cases involving clay, 


and cites a number of clay cases 
in which the Department has in- 
ig, 
United States v. Schneider Miner- 

als, Inc., 836 IBLA 194 (1978). We 

note that common clay is not | 
listed among the common variety 
minerals withdrawn from location 


under 30 U.S.C. § 611 (1976). aie 
ever, the term “common clay’ 


employed i in 80 U.S.C. § 601 (197 6), 
which was originally enacted in 


Pa 
1947 and authorizes the disposi- 


tion of certain minerals including 
common clay that are not subject 


to disposition under the mining 


laws. Because common clay, 
unlike sand. or gravel, was not 
_ subject to location before 1955, its 


status. was not changed by the 
United States v. O'Cal-. 


1955 Act. 3 
laghan, 8 IBLA 324, 79 LD. 689 
(1972). Thus, the uses of clay cited 
by Under Secretary Chapman in 
his comments:.on the 1947 legisla- 
tion remain operative in distin- 
- guishing common from exception- 
al clay, as Peck. recognized. 7 


Accordingly, in Peck the Board 


recognized a distinction between 
the test used to determine 
common clay and the test used to 
determine common varieties of 
sand and gravel. This distinction 


arises from the fact that a cen- 


tury of precedent holds that 
common clay is not subject to lo- 
cation and constitutes a body of 


law historically distinct from law 


relating to other common miner- 
_als, the status of which has varied 
from time to = time. 


that “although. many of the crite- 


ria in determining what consti- 
tutes a common variety of materi- 
al under section 3 of the Surface | 


Resources Act may be applicable 
in determining whether a deposit 


_ of clay is locatable generally, the 
‘basis for determination should not 


be confused.” 29 IBLA at 875, 84 
LD. at 146. It is quite plain that 
the author of Peck consciously 
confined her authority to the body 


of law regarding clay and disre- 
garded the body of law involving. 


other common minerals, although 
it is not clear how this distinction 
affected the outcome of the case. 
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prompted ‘the Board to observe 
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Hotaver. fi distinction is not so 
great as the parties and the Judge 
would have us believe, and as we 
shall eon it has no effect 
here. | t = 
The test Congress chose to dis- 
tinguish between common and un- 
common varieties of minerals in 
1955 was not a new creation. It 
echoes the test established in Zim- . 
merman v. Brunson, 39 L.D. 310 
(1910), overruled, Layman v. Ellis, 
52 L.D. 714 (1929).9 In Zimmer- 
man, the Department held that 
deposits of gravel and sand, suit- 


able for mixing with cement for 


concrete construction, but having 


no peculiar property or character- 
istic giving them special value, 


and deriving their chief value 
from proximity to a town, do not 
render the land in which they are 
found mineral in character within 
the meaning of the mining laws 
or bar entry under the homestead 
laws notwithstanding the land 
may be more valuable on account 
of such deposits than for agricul- 
tural purposes. The authorities 


cited for this holding included two 


cases involving deposits — of 
common clay, Dunluce Placer 
Mine, 6 L.D. 761 (1888), and King 


°When Zimmerman was overruled in 1929, common: 
varieties of gravel became subject to location while 
common clay remained unlocatable. See United States v. 
Matiey, 67 I.D. 68, 67 (1960). It is interesting to note, 


however, that the arguments advanced. by the Depart- 


ment for overruling Zimmerman are difficult to distin- 


_ guish from rationales that would support making 


common clay locatable. Zimmerman noted that ‘a search 


of the standard American authorities has failed to dis- 
close a single one which classifies.a deposit such as 


[gravel] as mineral.” In Layman, the Department noted 


that this was no longer true, and cited a number. of au- 
_ thorities suggesting that. economically valuable sub- 


stances should be classified as mineral. Among the au- 


 thorities cited in Layman was Lindley, whose treatise on 


mines criticized Departmental decisions such as Dunluce 
Placer Mine, 6 L.D. 761 (1888) (holding common brick 
clay to be nonlocatable), for essentially the same reasons ~ 
that Layman cited for making gravel subject to location. 
1 C. H. Lindley, A Treatise on the American Law Relat- 
ing to Mines and Mineral Lands § 424 (1897). 
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_v. Bradford, 31 L.D. 108 (1901). In 


"o. those cases, Zimmerman noted, a 
common clay valuable solely for 
and 


general building _ purposes, 
whose chief value arose from its 
_ proximity to a town or city, was 
held not to be a mineral. ‘Thus, 
while Peck recognized a distinc- 
tion between the common clay 
test and the common variety test, 


the Zimmerman case establishes 
some common origin. The contes- | 


tant has cited a number of clay 
cases in which the Department 


has applied the tests interchange- 


ably. 


If we accept, for the purpose of 


argument, the contestant’s asser- 
tion that the criteria for deter- 


mining common varieties of stone 


are the same as the criteria for 


determining whether a clay is 


common clay, we must then con- 


sider the contestant’s third prem-— 
_ise, that those criteria require us. 


to compare Kaycee’s deposits of 


bentonite with other deposits of 
bentonite, rather than with depos- 


its of common clay in general. 
This results from the contestant’s 
view that we are required to 
make “a comparison of the miner- 
al deposit in question with other 
deposits of such minerals general- 
ly.” United States v. U.S. Minerals 
_ Development Corp., 75 I.D. 127, 
182 (1968). In that case, the De- 


partment held a deposit of colored 


quartzite (“Rosado stone”) to be a 


common variety, after comparing 


it with other deposits of colored 
quartzite rather than deposits of 


_ quartzite generally. Similarly, in 


Brubaker v. Morton, 500 F.2d 200 


— (9th Cir. 1974), the court sustained © 


the Department's comparison of 


the 


the deposits of Sepicted stone: with 


other deposits of colored stone 
rather than with deposits of gray 


stone. In Boyle v. Morton, 519 F.2d 
501 (9th Cir.), cert. denied, 423 — 
U.S. 1083 (1975), it was held that ~ 
Department properly com-— 
pared the deposit at issue with 
“similar” decorative decomposed 
granite rather than with decom- 
posed granite generally. 

The application of this principle 
sometimes requires us to enlarge 
rather than contract the range of 
minerals with which a particular 
deposit. must be compared. For ex- 
ample, in United States v. Dunbar . 
Stone Co., 56 IBLA 61 (1981), the 
claimant asserted that a deposit 
of Yavapai schist, a stone which 
was used for facing on buildings 


and other building purposes, was 


an uncommon variety because it 


“was an uncommonly. good deposit 


of schist. We ruled, however, that 


‘simply because it might be an. un- 
commonly good schist did not. néc- 
-essarily make 


it uncommonly 
good stone. Other types. of 
common stone were suitable for - 
wall facing. We held further: 

We are nut obliged to consider how a par- 
ticular deposit of a common stone type 
ranks when compared only: with other de- 
posits of the same generic type (z.e., lime- 


stone, sandstone, shale, granite, basalt, 


slate, etc.), and hold that a superior or un- 


usual occurrence of that particular type is 
an uncommon variety, when its special 


characteristics only make it suitable to be 
used in the same manner as common va- 


3 vieties of other types. [Italics 1 in original.) 


Id. at 65-66. 
Thus, contestant. maintains, we. 


are required to compare deposits 
of bentonite with other deposits of _, 


bentonite, since that. admittedly is 
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the. sal clay which can be used 
for-certain purposes. One example 
demonstrates the obvious fallacy 
of extending this argument too 
far: _ gemstones would. become 
common varieties of stone if com- 
parison were limited only to other 


- gemstones. Even jewelers distin-— 


-guish between investment grade 
diamonds and those which are of 
lower quality but still suitable for 
jewelry, and these can be distin- 
guished from industrial diamonds. 

-A mineral does not have to be 
so scarce as diamonds before we 
stop comparing one deposit with a 
similar deposit in order to deter- 
mine its common or uncommon 
character. This issue was squarely 
presented in United States v. Bo- 
linder, 28 IBLA 187, 83 LD. 609 


(1976), which involved a deposit of 


geodes. The Government had con- 
tended that the contested deposit 
_of geodes was a common variety 


because it did not differ from — 


other deposits. of geodes. We 
agreed that the contested deposit 
did not differ from other geodes; 
we disagreed that it was a 


common variety. We held that the 


proper basis of comparison was 
with deposits of stone generally, 
not other deposits of geodes. The 
decision states no general rule 
when a deposit of stone will be 
compared with common stone 
generally rather than with stone 


just like itself. The decision, how- 


ever, affords ample basis for such 


generalization. The Board noted 
that geodes possessed an economic 
value in trade and the ornamen- 


tal arts, apart from. whatever 
commercial value may be attrib- 
uted to their uniqueness as a so- 
called “natural curiosity,” a use 
which would not have made them 
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valuable within - fie: meaning of 
the mining laws. The uses making 
them locatable can be distin- 


guished from use as a building 


material which has typified 
common variety minerals in the 


cases relied on’ by contestant.!° 


The Board also noted that geodes 
are not widespread. The Bolinder 
case then governs. the comparison 
of deposits when (1) the contested 
deposit is marketable for purposes © 
which are not typical of common 
variety minerals; and (2) the ma- 
terial is not widespread. Only ben- 


tonite can be used to pelletize ta- 


conite, which is not a_ typical 
common variety use. How wide- 
spread must a deposit be before 
the rule in the Bolinder case will 
no longer apply? This brings us 


10The legislative history of ‘the 1955 Act makes clear 


that Congress and this Department identified common: 


variety minerals as those used primarily for building 
purposes and deriving their value from proximity to 
market. 

A House Report on an early version of the bill includ- 
ed the following characterization by this Department of 
the minerals which would no longer be me to loca- 
tion: 

“Many of these commonplace tiaterials are found in 
deposits of varying thickness over the earth’s surface. 
They can be removed usually by stripping the surface in 
a very short period of time. Those genuinely interested 
in the use or sale of these materials ordinarily have no 
real interest in title to the land itself. The value of such 
materials is difficult to ascertain, moreover, since it de- 
pends so much on incidental factors like the proximity of 
the deposits to prospective consumers, local needs, and the 
like, rather than on any generally recognized value of the 
materials such as may be ascribed to valuable deposits of 
gold, coal, or similar minerals.” H.R. Rep. No. 306, 84th 


~ Cong., Ist Sess. 3 (1955) Gtalics added). 


Congressman Engle, Chairman of the House Thtetion 


- Committee and a sponsor of the bill which was enacted, 


explained why that bill would prohibit future location of 


Claims for common variety minerals: 


“The reason we have done that is because sand, ‘stone, 
gravel, pumice, and pumicite are really building matert- 
als, and are not the type of material contemplated to be 
handled under the mining laws, and that is precisely 


- where we have had so much abuse of the mining laws, 


because people can go. out and file mining claims on 
sand, stone, gravel, pumice, and pumicite taking in recre- 
ational sites and even taking in valuable stands of com- 
mercial timber in the national forests and on the public 
domain.” 101 Cong. Rec. H 7454 (daily ed. June 20, 1955) 
(italics added). Of course, there can be uncommon va- 
rieties of building stone. E.g., United States v. McClarty, 
17 IBLA 20, 81 LD. 472 (1974). See generally United 
States v. Coleman, 390 U.S. 599 (1968), ; 
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pas. to considering ths ones 


tant’s first premise: that bentonite 
is widespread. The point of contes- 
tant’s contention is that because 
bentonite is widespread and abun- 
dant, it is, perforce, a “common 
clay.” Therefore, only deposits of 
bentonite with distinct and special 
values not found in ordinary 
“common” bentonite are subject 


to location, which requires that 


bentonite deposits be compared 
only with the other bentonite de- 
posits. 

Judge Mesch held fick the oe 


that. bentonite may be of wide- 
spread occurrence has no bearing 


on the issue of its locatability. 
_. To support its contention. that 
bentonite is widespread, BLM con- 


ducted a resource study which . 


concluded that in Wyoming there 
are 963 million tons of betonite 
- resources (Contestant’s Exh. 17, p. 
- 28).1" Another exhibit asserts that 


there are 1.82. billion. metric 
tonnes (1 tonne equals 2,204 
pounds) of identified bentonite re- | 
- sources in the United States, al-. 


though it does not distinguish be- 


tween swelling and nonswelling. 


bentonites (Contestant’s Exh. 23, 
Table - 2). 12 The . contestant has 


To be included, a deposit must have a yield of 75 bar- 
rels per ton or more and a grit content of less than 8 per- 
cent, or a green. compressive strength of at least 5 
pounds per square inch and a dry compressive strength 
of no less than 50 pounds per square inch. The stripping 
. ratio for the deposit could not be greater than 25 to 1 
(Contestant’s Exh. 17 at 1-2). We note that much of this 
material is subeconomic, since a stripping ratio of 8 to 1 
is considered only marginally profitable. See Contestant’s 
Exhs. 21 and 22. - 

12“Tdentified resources” are defines as “specific bodies 
of mineral-bearing material whose location, quality, and 
quantity are known from geologic evidence supported by 
engineering measurements with respect to the demon- 


strated category.” “Reserves” are defined as “that por- — 


tion of the identified resources from which a usable min- 
eral can be economically and legally extracted at the 
time of determination” (Contestant’s Exh. 23, Table 2). 


fied as - 


al Facts | 
_(1975).4* United States sand and 
gravel resources are described as 
“inexhaustible.” Jd. at 9386. The 


* pumicite, | 


“made an offer “of eae: hae ie 220 | 


bentonite mining claims covering 
775,200 acres have been located in 
Wyoming, 4,667 claims covering 
200,410 acres in Montana, and 493 
claims covering. 19,250 acres in 
South Dakota.1% | 

One can easily be impressed by 
these figures. Even Thorsen’s tes- 
timony that the minable reserves 
in Wyoming total up to 125. mil- 
lion tons does not diminish their 
awesomeness (Tr. 1140). Their 
legal significance diminishes, how- 
ever, when one considers the 
other minerals Congress has clas- 
sified as common. Common clay 
deposits usable for the manufac- | 
ture of common brick are identi- 
“virtually unlimited.” 
United States Department of the 
Interior, Bureau of Mines, Miner- 
and Problems, | 256 


United States reserves of pumice, 
pozzolan, scoria, 
volcanic cinders are estimated at 
1,250,000,000 
873, Table 1. The bulk of the 
United States demand, however, 
is for uses. which do not require 
material of an exceptional nature 
and for which other common vari- 


183Contestee and intervenors have moved to strike this 
offer of proof from the record.-In light of our disposition 
of the merits of this case, it is not necessary to rule on 


this motion. Even if the record were opended to allow its — . 


admission, this evidence would not prompt us to change 
the result. 

We do note that the offer was properly made. Under 
43 CFR 4.452-6(b), a party may make an offer of proof to 
this Board of evidence excluded by an Administrative 
Law Judge at a contest proceeding. However, we do not 
rule upon the merits of Judge Mesch’s exclusion of this 
evidence. 

“In Peck, supra, we:took official notice of this publica- 
tion. 29 IBLA at 367, 84 ID. at 141-42. In this proceed- 
ing, a preprint of this publication’s chapter on con was 
admitted into evidence as’ s exhibit K-200. ” 


and 


short tons. Jd. at | 


2718 


ety minerals may be substituted. 


See id. at 875, Table 2.1% When. 


one looks at the figures for re- 
serves and resources for kaolin 


a and fire clay, and compares them 


with consumption listed in the 
Minerals Yearbooks, one finds 
that the reserves of these clays 


bear an equal or greater relation-— 


ship to consumption than is true 
_ for bentonite. Almost a century of 
precedent. precludes classification 


of deposits of these clays as. 
common unless they are market-_ 


able only for common brick or 
other common clay uses. — 
Some locatable minerals may be 


more abundant than bentonite. In. 


United States v. Oneida Perlite 
. Corp., 57 IBLA. 167, 88 LD. 772 


(1981), 15 claims covering almost 


2,000 acres had been located for 
the mineral perlite which is not a 
common variety mineral. The esti- 
mated total reserves on the claims 


were at 200-300 million tons. The 


Board estimated that the reserves 
on those claims alone could have 


satisfied United States production — 
for some 3382 to 498 years, includ-— 


ing total domestic consumption 
and total exports. Nevertheless, 
the total reserves of perlite in one 
contest proceeding involving a 
single patent applicant bear a 


greater relationship to the nation- 
al demand for that mineral than 
the estimated resources of benton-. 


ite in the State of Wyoming. 
Other minerals which are univer- 


sally recognized as locatable are 


also widespread and abundant, 
such as silica sand and gypsum. 


15Qne should not draw too close a comparison between 
the estimated reserves of pumice minerals with the esti- 
mated reserves of bentonite referred to above. The same 
- publication estimates the reserves of bentonite at only 
100 million tons in contrast to the 1 billion tons reserve 
_ estimated in the Government study in this case. 
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See United States v. - Duval. 1 
IBLA 103 (1970), aff'd, 347 F. 


Supp. 501 (D. Oregon 1972), aff'd, 


Civ. No. 72-2889 (9th Cir. 1973); 

United States v. Bartlett, 2 IBLA 

274,78 1.D.173 (1971). 
Having demonstrated the error 


in contestant’s theory that depos- 


its of bentonite must be compared 
with deposits of common clay gen- 
erally, we must determine the ef- 


fects of this ruling on the remain- 


ing issues in this contest. In ~ 
United States v. Hooker, 48 IBLA 


22 (1980), we held that where a 
mineral examiner applies an in- 
correct legal standard, his opinion 
cannot serve, by itself, to establish 


a prima facie case of invalidity. In | 


United States v. Bolinder, supra, 


we were called upon to review an- 


other decision by Judge Mesch 


holding that the Government had 
not made a prima facie case that 
geodes were a common variety 
where that case rested only upon 


a comparison of that deposit with 


geodes from other areas, instead 


of comparing the deposit with 


stone generally. We saw. no reason 


to change that holding. However, 


in United States v. Gunn, supra, 


we held that a prima facie case is | 
established by the Government 


through _ the testimony of an 
expert witness who had examined 
the claims and performed tests on 
the deposits which showed that. 
the bentonite clay did not meet 


commercial standards for certain 


uses for which some bentonite 
clays are suitable. 

Thus, we cannot reject BLM’s 
standards of locatability simply 
because they are based on an er- 


-roneous legal theory. We must 


consider contestant’s argument 
that the standards still indicate | 
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whether a bentonite deposit is 
marketable for uses for which 
common clays cannot be used. 

[8] We note that much of the 
evidence introduced by the Gov- 
ernment in this proceeding ap- 
pears to be directed at establish- 
ing the criteria set forth in these 
IM’s.as the conclusive determi- 
nants of the locatability of depos- 
its of bentonite. However, an IM 
is merely a document for internal 
use by BLM employees. As the Su- 
preme Court recently noted in 


Schweiker v. Hansen, 450 U.S. 


785, 789 (1981), such documents 
are not regulations and have no 
legal force. Such memoranda may 


be useful to those BLM employees | 


who are given the. responsibility 


of evaluating mining claims, and, 
indeed, they are obliged by the 
conditions of their employment to 


abide by the policies and to follow 


the instructions handed down by 


their Director. See Margaret A. 
Ruggiero, 34 IBLA 171 (1978). If 
such criteria are consistent with 
commercial standards. for uses 
other than those for which 
common clays can be used, failure 
of a deposit to meet those specifi- 
cations would constitute a prima 
facie case that the deposit was not 
locatable. See. United States v. 
Gunn, supra. Of course, such a 
case could be overcome if the 
claimants establish that they 
could be marketed for such a pur- 
pose, notwithstanding the failure 
of the material in the deposits to 
meet the BLM specifications. 

Judge Mesch summarized the 
testimony relating to how these 
_ standards were derived: 


industry, 


grade, locatable bentonite . 


‘The “80-barrel: yield” and “17 milliliter 


‘water loss” standards set forth in. IM. No. 


77-226 were derived from a report pre- 
pared by an Industrial Minerals Specialist 
with BLM. (Tr. 680, 681, 801). This witness 
testified that he arrived at the standards 
“wholly independent of industry specifica- 
tions” (Tr. 861) and “really didn’t consider 


industrial uses. that much.” (Tr. 712, 718). 
~He stated that all three major bentonite 
. consuming . industries 


“could not” have 
common specifications for barrel yield. (Tr. 
956). He said that a bentonite could meet 
the specifications for gray iron foundry 
and not meet. the specifications for oil © 
drilling mud, and a bentonite. could meet 
the specifications for taconite and not 
meet the specifications for a drilling mud. 
(Tr. 710).'He would not.consider a benton- 
ite that could meet only.the specifications 
of one industry as an exceptional or locat-. 
able bentonite. (TR. 711). He stated that the 


barrel yield and water loss figures in the 


IM were not specifications for the taconite 
but were “simply . guidelines 
which define what we consider to be high- 
[z]t’s some 
kind of a handle to evaluate bentonite de- 


posits with.” (Tr. 811). He admitted there 


are many bentonite deposits that are being 
actually mined that do not satisfy the 
standards adopted in IM 77-226. sree 864, 


865). [Italics added.] 


(Decision at 22). 
-BLM defends those standards 


- by noting there is a close correla- 
tion between the industrial speci- — 


fications found in contestant’s ex- 
hibit 14 with the suggested speci- 
fications for locatable bentonite. 
However, as we have established, 
a deposit of bentonite need not be 
marketable for all major industri- 
al uses before it will be considered 
locatable; it only needs to be mar- 
ketable for one use which 
common clay cannot serve, such 
as pelletizing taconite. Contestant 
admits that it was not the pur- 
pose of the criteria to establish a 
standard for determining whether 


a deposit of bentonite could be 
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marketed for this use (Statement 

of Reasons at 50; Tr. 810-11). It 
necessarily follows that a prima 
facie case is not made merely by 
showing that a bentonite deposit 
falls below those criteria. Cf. 
United States v. Gunn, supra. 

Judge Mesch concluded: — 

The Contestant’s definition of .“excep- 
tional” bentonite, i.e., bentonite with an 


“80-barrel yield” and “17 milliliter water 
loss” or bentonite that is suitable for use 


in every one of the three major bentonite 


consuming industries, appears to be based 
on nothing more than an arbitrary set of 
standards that bear no relationship what- 
ever to the test of locatability of clays ap- 
plied by the Department. The definition 
has absolutely nothing to do with an un- 
usual property or characteristic of benton- 


ite making it suitable for any specified 
commercial purpose or use for which 


common clays cannot be used. 


(Decision at 25). | 
Despite the fact that a. number 


of witnesses have testified that 


barrel yield is not an important 


criterion in measuring bentonite’s - 


performance as a binder, the mere 
fact that many customers still 
adhere to a barrel yield specifica- 
tion establishes that criterion as 
relevant to the issue of market- 
ability. See Contestant’s Exh. 27 


at 6. Although failure of a deposit — 


to meet the criteria of the IM 
would not establish a prima facie 
case of invalidity, such a case 
would be made under Gunn if the 
contestant’s evidence showed that 
the clay did not meet criteria 
such as barrel yield that are still 
prevalent in the taconite industry. 

[4] Nevertheless, one difficulty 


posed by BLM’s criteria is the pro- 


hibition on blending and _ addi- 
tives. These are common practices 
in the bentonite industry. Judge 
Mesch offers the following de- 
scription of Kaycee’s procedures: _ 
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Kaycee Bentonite Corporation blends its 
bentonite in order (1) to provide its cus- — 
tomers with a consistent product that will 
not vary over a long period of time, and (2) 
to provide as long a mining life as possible 
for the property. (Tr. 1094, 1095). All ben- | 
tonite producers follow a blending prac- 
tice. (Tr. 1095; Exh. G-42, p. 56). * * * 

Kaycee Bentonite chemically treats 


~ some of its bentonite for some of its tacon- 


ite. customers in order. to increase the 


barrel yield. (Tr. 1096). This is done where 


the particular consumer still maintains a 
barrel yield specification. (Tr. 1096). At the 


present time the only additive the compa- 


ny uses is a polymer, an organic com- 
pound. (Tr. 1096). They use from one-quar- 
ter to one-third of a pound of a polymer to . 
a ton of bentonite. (Tr. 1097). The polymer 
costs on the order of 70 cents a pound and 
increases the overall cost of a ton of ben- 
tonite by about one to one and one-half 
percent. (Tr. 1097). In the opinion of the 
President of Kaycee Bentonite, the benton- 
ite within: the contested Kaycee Claims 


' could be marketed to their taconite cus- 
tomers who have eliminated the barrel 


yield specification without the use of a 
polymer. (Tr. 1098). 


(Decision at 35). 

If common clay could be used as 
a blender or respond to treatment, 
then similar bentonite would not 
be subject to location. The follow- 
ing findings by Judge Mesch, how- 
ever, indicate otherwise: 

AS previously noted, “Wyoming”, or 


“western” bentonites have a unique set of 
chemical and physical properties.- (Tr. 


~ 1791-1794). No earth or non-bentonitic 


clay, however treated or blended, can du- 

plicate those chemical and physical prop-— 
erties. (Tr. 1014, 1097, 1098, 1184). It is the 
chemical and physical properties of ben- 
tonite, itself, which make it useful for pur- 
poses for which common clay cannot be 
used. Blending or the use of chemical addi- 
tives does not add to or alter its chemical 
or physical properties, it merely enhances 
the properties inherent in bentonite as it 
occurs in nature. A witness, with excellent 
qualifications, testified: 

“This is the reason they do add monova- 
lent cation to enhance the property of the 
clay that’s already there, but they could 
put a monovalent cation in some mont- 
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| aodillontess a ton of it ‘to a ton of aie 


- elay, and it wouldn’t do anything at all be- 


cause that particular montmorillonite does 
not have the characteristic charge, shape, .__ 
and size that is necessary to do the partic-: 
ular job that: you are trying. to get done. It. 


‘just doesn’ t.do anything.” (Tr. 1804). 


(Decision at 36). 

_. The evidence eetablichias geet 
the ‘amenability of bentonite to 
blending or treatment with addi- 
tives distinguishes it from com- 
mon clay. ; 


The Martens Claims 


Judge Mesch did not rely on 
BLM’s criteria for the locatability 
of bentonite in holding that. the 


five Martens claims were invalid: 
Instead, he found that the claim-. 


ants had failed to show that the 
bentonite deposits on the claims 
could be mined, removed, and 
marketed at a profit. On appeal, 
the claimants allege that Judge 
Mesch erred in. failing to grant 
their motion to dismiss the con- 
test; that his decision is not. sup- 
ported by substantial evidence or 
relevant authority; that his. deci- 
sion is arbitrary, capricious, and 
characterized by an abuse of his 
discretionary power; and that the 
Judge’s actions deprived them of 
their property rights without due 
process of law in violation of the 
Fourteenth Amendment of the 
Constitution of the United States. 
In. addition, these claimants con- 
tend: 

That the Administrative Law Judge incor- 
rectly applied the ‘prudent man market- 


ability test to the facts in this case. The — 


rule as applied would require that the ben- 


- tonite from the claims had been sold 


‘rather than proof that is was saleable. 
Bentonite producers could, if this. rule. 
_ were applied, prevent any individuals from 


satan any pian mining Sains by - re- 
fusing to buy the bentonite from individu- 
al claims. When the individuals lose those 
claims because of an inability to market. 


the bentonite then the bentonite producers 


could acquire the lands and the bentonite. 
Thus the rule as applied tends to thwart 


the intent of the. law and promote a mo- 
nopolistic control of the mineral by the 
‘producing companies. . 


** * That the Administrative Law 


Judge failed to. consider. the evidence of _ 


the other contestees, and its effect on the. 
case of these appealing contestees, in 
making his decision upon the question of 
marketability for the reasons that it was 
shown that bentonite of similar quality 
and quantity was being mined and mar- 
keted at a profit by Kaycee Bentonite from 
a distance of 80 miles from a bentonite 
plant when the bentonite on the claims of 
the contestees is only 45 miles from a ben- 
tonite plant in Worland, Wyoming. 


(Statement of Reasons at 2)... 
BLM responds that these claim- 
ants’ assertions are largely unsup- 
ported and erroneous conclusions 
of law. BLM further notes that a 
mining claimant must show that 


the mineral deposit. on his claim~ 


is marketable. Proof of a market 
for similar material is inadequate. 
Melluzzo.v. Morton, 534 F.2d 860, 
863-64 (9th Cir. 1976). 

[9] The Bowl, Rattlesnake, Bed- 
spring, Wolftrap, and Horseshoe 
claims were located on various 
dates in Aug. of 1959, Sept. of 
1962, and Oct. of 1964. These 
claims are included in four patent 
applications filed in Dec. of 1967. 
The five claims cover about 364 
acres in Washakie County, Wyo- 
ming. Judge Mesch held these © 


claims invalid because he found 


that the claimants had failed to 


show that the material can: be 


mined, removed, and. marketed at 
a profit. See United States v. Cole- 
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eo 390 US. 599 (1968). To Bs 
found valid a mining claim for 
any mineral must meet this test. 
See Converse v. Udall, 899 F.2d 
616 (9th Cir. 1968), cert. denied, 


~ 898 U.S. 1025 (1969). | 
[6] The Judge held that a prima 
facie case against the validity of 


| the claims was established by the 
testimony of a geologist who ex- 
amined the claims of 1970 and 


1974 (Tr. 210, 216). Judge Mesch — 


summarizes his testimony as fol- 
lows: 


[This witness] concluded that thie Béatonite 
within the claims could not be mined and 


marketed at a profit because of the low | 
quality of the bentonite, the excessive . 


overburden. that would have to be re- 
moved, the costs of road construction for 
access to the claims, the hauling distances 


from the claims.to processing plants, and . 
the absence of any evidence of develop- . 


ment that would indicate the bentonite 
had a present value for mining purposes 

as opposed to a speculative value based on 
the possibility that it might be valuable 
for mining at some unknown time in the 
future. (Exh. G-22, Tr. 216). 


(Decision at 37). 


The report prepared by this wit- 


ness, contestant’s exhibit 22, indi- 


cates that these claims hold re- 


serves of over 400,000 tons of low 


_ grade bentonite. Thirteen out of | 
25 samples had a barrel yield | 
lower than 40; the two best sam- 


ples showed a yield of 80 and 82 


barrels per ton. The report also 


concluded that the overburden 
was so great that no prudent op- 
erator would mine the claims. 
[7] We do not find that Judge 
-Mesch incorrectly applied the pru- 
dent man/marketability test in 
this. case. He did not, as appel- 
_lants contend, require them to 
show that the bentonite from the 
claims had been sold rather than 
prove that it was saleable. In his 
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decision, Judge Mesch merely 


noted the holding of the court in : 


United States v. Zweifel, 508 F.2d 


1150 (10th Cir. 1975), that a pre-— 


sumption is raised that the claim- 
ants have failed to discover a val- 
uable mineral deposit if there has 


‘been little or no development or 
operations on the claims over a . 


long term. Where there has been | 
no development of a claim, this | 
presumption can be overcome by ~ 


evidence that the mineral deposits — 


on the claims can be mined, re- 


moved, and marketed at a_profit. 


United States v. Williamson, 45 
IBLA 264, 87 I.D. 34 (1980). Judge 
Mesch properly held, however, 


- that appellants failed to meet this | 


burden. 
The Judge mare that these 


: daiaante also own six patented . 


bentonite mining claims lying ad- 
jacent to one of the contested 


claims. The claimants’ witnesses 


testified that the bentonite on the 
patented claims is the same bed of | 


strata found on the. contested 
claims. However, no bentonite has 
been produced or sold from the 


patented claims (Tr. 1272). The 


- Judge noted that Federal Benton- 


ite Co. had obtained an option to 
purchase approximately 60 ben- 


tonite claims held by this group of 


appellants, including the five 
claims involved in this contest. 
These claimants contended that 
the evidence derived from Federal 
Bentonite’s work on these claims 
establishes a discovery of a valua- © 
ble mineral deposit..Although the 
contestees’ witnesses testified that — 
the bentonite can be mined, re- 
moved, and marketed at a profit, 
we agree with the following anal- 
ysis by Judge Mesch of the contes- 
tees’ strongest evidence: 
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The mining claimants base their case 
that the bentonite within the contested 


claims can presently be mined and mar- | 


keted at a profit on the “pencil studies” 


and staff discussions of employees of Fed- 


eral Bentonite where they arrived at the 
conclusions that it would be economically 
feasible to mine the optioned properties 
and therefore the company should look at 


the property for another three years. It is: 
_ obvious that the conclusions. reached from 


the “pencil studies” and staff discussions 


were based on many assumptions that — 


may or may not be correct and will remain 
unknown until proved or disproved during 
another three years of exploration and 
evaluation. The conclusions reached con- 
cerning economic feasibility simply estab- 
lished to the satisfaction of employees of 


three years should be taken on the proper- 


ty. They fall far short of establishing that 


the property or the five contested claims 
~ can, at the present time, be mined at a 
sufficient profit to warrant the commence- 
ment of a mining operation. — 

The conclusions reached in the ‘ ‘pencil 
studies” and staff discussions can be 


placed in even better perspective by con-. 
- sidering the testimony of the Mining Su-. 
perintendent for. Federal Bentonite. When ~ 
asked whether he determined the cost of © 
mining from the five contested claims . 


from the standpoint of the removal of 
overburden, he replied, “{nJo sir, I had no 
information as to mining costs on those 
claims.” (Tr. 1435). When asked whether 
he knew how much road work would have 


to be done before you could haul from the © 


contested claims he answered, “I have no 
estimation of the miles of road, no, sir.” 
_ (Tr. 1440). He then testified further: 
— “@. There would need to be some road 
work done? | | 
A Yes, sir. : 
“Q Do you have any idee How.< expensive 
it is to build roads suitable for use for pro- 
ducing bentonite? 


“A Again, I don’t have a per mile cost 


figure that I could give you. for that, no, 
sir.” (Tr. 1449). 


- When asked about hauls the bentonite 


from the Martens properties to Worland, 


Wyoming, and then on to some other place 
by rail, he testified: 


aa Yes, we have talked about. that. 


plore and evaluate” 
property in an attempt to ascer-._ 
tain whether the bentonite might 
be mined and marketed at a suffi- 


«Q Have you ‘made any cost analysis of | 
this? 

“A No, sir.” (Tr. 1460). 

‘The Mining Saneentadect ei anile 


stated, “I think before we would go to the 


board of directors with a proposal for. 
opening Tensleep area and a plant site 
that there would be more studies made, 
start-up costs considered, capital cost, and 
things like that that I didn’t take into con- 
sideration in making the a er ’ (Tr. 
1457, 1458). , 


(Decision at 39-40). = 
[8]-Judge Mesch correctly con- 

cluded that the past actions and 

future plans of Federal Bentonite 


did not indicate that a valuable 


Federal Bentonite that another option for — 


mineral deposit: had been found 


within the option claims or any of 


the five contested claims. He con- 


cluded that the evidence simply 


shows that Federal Bentonite 
wanted another 3 years to “ex- 
the option 


cient profit to justify exercising 
its option to purchase. Judge 
Mesch properly concluded that 
this evidence of Federal Benton- 


ite’s exploratory activity failed to 


overcome the Government’s prima 
facie case. No discovery is made 
where further exploration is nec- 
essary to determine whether 
there is a reasonable prospect of 
success in developing a valuable 
mine. United States v. Edeline, 39° 


_IBLA 286 (1979). 


[9] As for appellants’ seniea 
that Judge Mesch failed to take 


into account the fact that benton- 


ite. of similar quality and quantity _ 
was being mined and marketed at | 

a profit by Kaycee Bentonite at a — 
distance of 80 miles from the ben- 


tonite plant when the bentonite 
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on the oe of these errata 


is only 45 miles away, there is no 


reason that the Judge should 


have done so. Appellants did not 
establish that their bentonite was 
of similar quality as that being 
mined by Kaycee 
Moreover, the validity of their 
claims must be established by a 
showing that the material _ on 
those claims, not some other 


claim, can be mined, removed, 
and marketed at a profit. Deposits. 


which no prudent man would de- 
velop because they cannot be 
- mined, removed, or marketed at a 
profit are not subject to location 
under the mining laws. Even if 


they could establish that the ben- 


tonite was of the same quality as 
other deposits sold for pelletizing 
taconite, they would have to show 
_ that their deposit could be mar- 
keted for this purpose rather than 
_ for a purpose for which common 
- clay could also be used. In. United 

States v. Peck, supra, we held that 


a deposit of clay marketable only 
for brickmaking was not subject. 


to location. The Board cited, inter 
alia, Holman v. State of Utah, 41 
L.D. 314 (1912), which held that 
deposits of kaolin or fire clay were 
not subject to location if marketa- 
ble only for brickmaking, notwith- 


standing prior decisions holding — 


such deposits subject to location if 
marketable for other purposes. 
E.g., Dobbs. Placer pee 1 L. D. 565 
(1883). : 


The Kaycee Claine 


The 118 Kaycee claims were is 


cated in July of 1969, and four. 


mineral patent applications were 
filed in December of that year. 
The Virginia No..8 and the Jim 

_ Harlan Nos. 2 through 4 were lo- 
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‘cabal in Nov. of 1966: patent ap- . 


plications for them were filed in 
June 1970. The R. L. Greene Nos. 
80 through 87 were located on 
various dates in July 1958, Jan. 


1959, and Apr. 1959; a patent ap- 


plication was filed in June 1970. 
These claims cover about 4,098 
acres in Johnson and Natrona 
Counties, Wyoming. The mineral 
report: on these claims (Contest- 
ant’s Exh. 21) shows that a large. 
number of the 10-acre subdivi- . 
sions on those claims contain no | 
bentonite and are nonmineral in 
character. Although Judge Mesch ~ 
found these claims valid, he ex- 

cluded any 10-acre tracts that are — 


-nonmineral in character (Decision 


at 40). The contestees do not a | 


| lenge this exclusion. 


The mineral report seHiaateal 
the total mineable reserves of 
bentonite. on these claims at 
3,048,035 tons, 


tions for bentonite for 16 compa-. 


nies which pelletize taconite. Id. 


at 102. The report concluded: 
“The specifications indicate that 
the bentonite on only nine 10-acre | 
portions are acceptable to the in- 
dustries. This. limited quantity 
would not support a_ profitable 
mine. Adulteration of the-benton- 
ite on the claims with soda ash, 
cypan, or possibly other additives 
may in some cases upgrade the © 
clays to acceptable standards. ”” Id. 
at 106. 

The report contained the follow: 


| ing recommendation: 


_ The results of the field and laboratory — 


‘examinations and review of the applicants’ 


patent data indicate that a sufficient quan- 


. tity of clay is present for a mining and 


milling operation; however, the quality of 
bentonite clay is sub-specification when 


| and contains a 
table setting forth the specifica- 
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compared to the industries’ 
standards. _ 

The clay from the properties examined 
and tested may be used as a diluent, that 


is, to blend with clay of superior quality to 


produce an acceptable product. The clay — 


may respond to upgrading by. artificial 
means, that is, by the addition of chemi- 


cals such as soda ash, aerosols, and organic . 
electrolytes or polymers... None of these — 
possibilities was elaborated upon by. a 


| patent. applicant. 


Id. at 1-2. : 
The contestant oie no 


evidence to show that bentonite — 
from the deposits on Kaycee’s - 


claims was not marketable. As 
the contestant. was closing ‘its 


case, Judge Mesch asked what evi- | 
dence had been presented on the 
marketability issue. With respect 


to the Kaycee claims, counsel for 


submitted no evidence, 


the claims; 118,000 tons from 
Kaycee 76 through 78 (Tr. 1135) 
and 44,250 tons from ‘Kaycee 107 
and 109 (Tr. 1072-73). This is not 


an impressive degree of develop- — 


ment in view of the fact that 
Kaycee markets 400,000 tons per 
year. Nevertheless, it does not 


appear that the marketability of 


the deposit was seriously ques- 
tioned by Dale Gobel and Walter 


Ackerman, the BLM examiners — 
who examined the claims and pre- 


pared the Government’s mineral 


_ report on Kaycee’s patent. applica- 
' tion. Gobel testified as follows in 
response to questions from Kay- 


cee’s counsel: 


Q* * * So within these claims, the re- 


serves within these claims could have been 


accepted © 


mined economically 3, 548, 035 t tons; is s that 
correct? | 


. A This is our opinion. 


‘Q Would it be correct to state that ton- 
nage could have been mind, marketed at a 


- profit considering the markets, demands, 
prices, and costs at the time of this miner- 


al application? — 
A This was our opinion. 


* he UR pa eee Ok 


2 Q And all of this bentonite, this approxi- 
- mately three and a half million tons could 


have been sold to some market; is a not 

correct? . 
A This-was what. the data cae: we ac- 

quired indicated. | 
Q And it would have been to one. of Ray: 


-cee’s markets to which it was presently 
_marketing; is that correct? 


A This was our supposition. | 
Q And what markets were those? — 
_ A At the time I believe they were selling 


to taconite industries and maybe some | 


foundry industries. They also in their. ap- 


the contestant replied: “We have — plication mentioned bond sealant. I don’t 


‘Your 
Honor, other than lack of develop- . 
ment” (Tr. 988). Indeed, material | 
has been sold from only five of | 


know if they had a market for this or 
what. . 
(Tr. 170, 17 . | | 
On the basis of this ec oa | 
Judge Mesch: concluded that the 


contestant had made no prima 


facie case that the bentonite was 


not suitable for use in the tacon- 
ite industry. 6 He summarized the 
evidence establishing the locatabi- 
lity of the deposits: 


‘Kaycee Bentonite Corporation ee 
in excess of 400,000 tons of bentonite a 
year. Its principal market is the taconite. 


processing industry. Approximately 80 per- 
cent of its sales. are to- that industry. - 


Slightly more than 15 percent of its sales. 
are to the oil well drilling industry and — 
the remaining 5 percent or less are to the 
foundry.and related miscellaneous indus- 
tries. The company has-been marketing 
bentonite em taconite Sees since the 


16We note that the entinament toa Rctenk cannot be 
earned merely by the contestant’s failure to make a 
prima facia case. See United States v. Taylor, 19 IBLA 9, — 
82 I.D. 68 (1975). The patent applicant must establish 
that all the requisites of validity are met. Jd. 
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inception of the industry in 1955. It ships 
bentonite to nearly every pelletizing oper- 
ation which includes plants in Michigan, 
a Minnesota, Canada, Pennsylvania, and 

_ Missouri. The gross sales value of the ben- 
tonite marketed by the company in 1977 
was in excess of six million dollars. (Tr. 

- 1066-1068). 

The test results the company obtained 
from drilling on the Kaycee claims indicat- 
ed that. the quality of the bentonite within 
the claims was as high or higher than the 
- quality of the bentonite within other 
- claims that it has mined and marketed. 
_ (Tr. 1071). Bentonite from uncontested 
claims across the road from the contested 
‘claims is being mined and marketed to the 
taconite and oil well drilling industries. 


(Tr. 1073, 1074). The beds of bentonite that . 
_ are being mined from those claims are the 


same beds as those within the contested 
claims. (Tr. 196, 197, 1074). 

A witness with extensive experience in 
the bentonite industry, and in particular 


7 as it relates to the taconite industry, testi-_ 


_ fied that he had examined the BLM min- 
eral report covering the 125 Kaycee 
Claims and, in his opinion, the bentonite 
_ that BLM found within the claims could 
_‘be sold to the taconite market. He stated 
that the quality of the bentonite as shown 
- in BLM’s report was adequate to meet the 
requirements of the taconite customers 
_ that he was familiar with. He asserted sev- 
eral times that in. his opinion the benton- 
ite within the Kaycee Claims could be sold 
in the taconite market at a profit. (Tr. 
1639, 1640, 1667, 1686). 
_ Kaycee Bentonite Corporation has in the 
past and is at the present time mining 
bentonite from. some of the. contested 
claims. The bentonite was and is being 
sold principally to the taconite market. 


(Pr. 1072, 1078, 1185-37). 


| (Decision at 32). 
| The contestant challenges these 
holdings. It contends that there is 


~ no evidence other than unsupport- 


ed and contradictory supposition 
that the bentonite deposits. in the 
_ Claims involved will serve as a 

binder in the taconite processing 


industry (Statement of Reasons at 


65). Contestant directs our atten- 
tion to Mr. Thorson’s testimony 
that Kaycee sells only bentonite 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


-any mining claim 


/ * TSO LD. 


which in its natural and untreat- 
ed state has a yield of at least 75 
barrels (Tr. 1122, 1155). Contes- 
tant notes that very few of the . 
samples gathered from Kaycee’s 


_-claims have a barrel yield of more 
than 75, and that the vast major- 


ity of samples show yields of less 
than 52 barrels. | | 
Nevertheless, Judge “Mesch 
found that Gobel’s testimony, 
quoted earlier, supported the con- 
clusion that the material on these 
claims could be marketed for pel- 
letizing taconite. This testimony 
suggests that the data acquired by. 
the examiners indicated that the 
material could have been sold to 
some market; that is was. the ex- 
aminer’s supposition that it could 


be marketed to one of Kaycee’s 


markets which he identified as | 
the taconite industry and: maybe 

some foundry industries (Tr. 170, — 

171). The contestant emphasizes 

that this was supposition. We do 
not view this as vitiating the pro- 
bative nature of this testimony. 
One of the most basic questions in © 
contest is 
whether the material. on the 
claims is of sufficient quality: and 
quantity that it can be mined, re- 
moved, and marketed at a profit. 
If an examiner has not examined 
a claim sufficiently to form an _ 
opinion on this most basic ques-. 
tion, the competence of the entire 
examination would be open to. 
question. However, the mineral 
report admitted into evidence in 
this proceeding, prepared in part 
by Mr. Gobel, manifests a meticu- 
lous preparation seldom seen in 
Government mining claim con- 
tests. The only inference that can 
be drawn.is that the examiners 
found nothing in their examina- 
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| tion of the sti to Sbandot ee | 
| -mineral. 
- could be marketed to one of Kay- 


supposition that the 


— cee’s markets. . 
~The contestant. notes that the 
examiner concluded that only the 


bentonite in nine 10-acre portions 


- of the contested claims contained 
_ bentonite acceptable to the ben- 
_ tonite consuming industries listed 


in the report. This conclusion was. 


_ based on the application of a 90- 
barrel yield criterion in addition 
to a prohibition on blending or 
treatment. 

The contestant then cites the 
lack of evidence that bentonite 
found on the contested claims will 
in fact satisfactorily serve as a 
binder in the taconite processing 
industry. Contestant cites the tes- 
timony of some of the witnesses of 
the contestees and intervenors 
that the critical test to be used for 
determining the ability of a depos- 
it of bentonite to serve as a binder 
is the “balling test” (Tr. 997), the 
“dry ball test” (Tr. 1171, 1174), 
and the “batch ball” test (Tr. 
1661). Appellants note that Mr. 
Auer, the vice president of Wyo- 
Ben Products, Inc., testified that 
he would require some “batch ball 
tests” before he would purchase 
the contested Kaycee claims. (Tr. 
— 1669), 

Clearly the abectics of these 
tests raises some doubt about 
whether the material on these 
claims can be marketed as the tes- 
timony of Kaycee’s witnesses 


would have us believe. We note _ 
that a mining claimant need only 


- establish the validity of his claim 
by a preponderance of the evi- 


_ dence; he does not have to estab- 


. treatment. : 


lish their validity beyond a rea- : 
sonable doubt. See Foster v.. 


“Seaton, 271 F.2d 886 (D.C. Cir. 
1959); see also United States v. 
Taylor, re IBLA 9, 82 LD, 68 — 
(1975). 


‘reversal of Judge 
Mesch’s ee would be war- 


ranted only if the inference to be — 


drawn from the absence of these 

tests negates the positive testimo- _ 
ny concerning the marketability 
of the material. on these claims 
for pelletizing taconite, or if it 
renders that testimony so insub- 
stantial that it cannot be given 
any weight in determining which 


evidence preponderates. 


Judge Mesch found that the 
material from the claims is suit- 
able for use in the taconite indus- 
try without blending or additives 
(Decision at 86). This is based in 
part on Thorsen’s testimony that 
the material could be marketed at 
a profit without blending (Tr: 
1095). Thorsen. noted that Hanna 


-Mining and others have dropped 


the barrel yield specification (Tr. 
1098, 1156). However, he testified 
that he has never attempted to 
sell bentonite having a 52-barrel 
yield to the taconite industry and 
that the bentonite he presently 
sells is in the range of 75 barrels 
untreated but blended (Tr. 1152). 
Fifty-barrel yield bentonite may. 
be used for this blending (Tr. 
1123). We find no positive evi- 
dence in the record to support the ~ 


opinion of any witness or of Judge 


Mesch that more than. a small 
amount of the bentonite on those — 


claims can be sold as a binder for 


taconite without blending or — 
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Contestant’s exhibit 27 is an in- 


terrogatory answered by Thomas 


Thorsen, president: of Kaycee Ben- 


tonite. At page 6 it sets forth the 
bentonite specifications of several 
taconite producing customers. The 
barrel yield specifications range 
from 79 to 104 barrels. 
testee further states: “It has been 
Contestees’ experience that if the 


~ parrel yield is acceptable to the 


customer, no problems are en- 
countered with the binding prop- 
erties of the bentonite.”’ The ex- 
hibit also contains the rene 
interrogatory: 


Have Contestees develop criteria S be ap- 
plied to determine whether a deposit of 


bentonite is a valuable mineral deposit? If 
~ the answer to this question is other than 
an unqualified negative, state in detail the 
criteria Contestees have developed. 


iste * Yes. The criteria involved in eval- 
uating prospective bentonite properties in- 
clude quality, transportation to processing 


plant, overburden, and proximity of prop- 
- erty to other active company mining areas. 


The quality should be 60-barrel yield or 
higher or react favorably with cypan and 
soda ash. The transportation should be 
comparable — to present transportation 


costs. The overburden should be 6:1 or less, | 


and it is important that any new property 
be within 20 miles of existing mining oper- 
ations. In the final analysis the property 
must be able to be mined at a profit. ur 
ics added.] — | . 


Id. at 17. 
This prompted tlie’ following tes- 
timony from Andrew Regis, 


ist: 
One of the things that sehen _con- 


vinced me more than ever was _ that- 


Kaycee Bentonite themselves admitted on 
Page 17 in their interrogatories that the 
quality should be 60-barrel yield or higher 
or react favorably with cypon and soda 
ash. The fact that only 64 of 282 samples, 
or about 28 percent, had a barrel yield of 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


The con- | 


BLM’s industrial minerals special- 


— [89 LD. 


‘60 or better is epiienee that ébe scieades 


of the bentonite is of low quality. 


ee ee ok a eo: * 


™ * * But Kaycee themselves admit that 
they consider bentonite less than 60 bar- 
rels to be valueless, have no value as far 
as they are concerned, and yet that’s the 


majority of the bentonite that's on their 


claims. 


(Tr. 296-97). Revie aid testify that 
the bentonite was salable without 


treatment for canal lining or seal- — 
ants, pet absorbents, grey iron 
foundry, and other uses that do 
not require a high-swelling ben- 
tonite (Tr. 694-95). He also sug- 


- gested use as an animal feed 


binder (Tr. 803).1” 

He doubted that additives 
would give the deposits the per- 
formance characteristics of a high 


swelling bentonite: ‘Most of that 


bentonite that is that low, which 
is about, if I recall, minus 52 bar- 

rels or less, I would imagine, in 
my professional - opinion, that. 
probably only about one-fourth of 


that would ever react to chemical 


additives or would be upgraded 
probably 25 percent—” (Tr. 695). 

When asked whether the deposits 
would provide an acceptable prod- 
uct for the taconite industry he 
replied: “I don’t think the product 
would be acceptable to the tacon-. 
ite industry. That would aver- 
age—well, 75 percent of the 
claims average 52 barrels or less. 


~~T don’t think that would be ac- 


ceptable to the taconite industry” 
(Tr. 810). 

Regis’ testimony, However: does 
not take into account that this 


"In United States v. O'Callaghan, supra, the fact that 
clay was sold as an additive in cattle feed was held to 
make it not exceptional. This ruling was affirmed in 
O'Callaghan vy. Morton, Civ. No. 73-1298 (S.D. Cal..May 
13, 1974), but the court remanded the case in part to de- . 
termine the validity of one claim based on sand and 
Brevel sea 
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material can ‘be blended Ath | 
- higher grade bentonite, something. 
- for which common clay cannot be 
-.used. Kaycee’s answers to contes-— 
tant’s interrogatories explain how 


this blending is done (Contestant Ss 

Exh. 27 at 11-14). | 
Furthermore, Kaycee answered 

specific questions concerning the 


suitability of the deposits for as 


- taconite industry: 


35- Specifications i in the Taconite indus- 
try are not uniform. All the bentonite 


would have to be treated to meet all of the. 
specifications. Some of the bentonite would 
-. not have to be treated to meet some of the 


specifications... 


* * * x * 


| “** * The remainder of the bentonite can 
be made suitable for Taconite with chemi- 
cal additives. Approximately 4# to 4# of | 


cypan per ton and possibly soda ash could 


be added to obtain a: Fann Viscometer. 


reading of 90. bbls. If this reading is ob- 
tained, other specifications such as bond- 
ing strength, grit, etc. will also be met. 


Id. at 22. 


The ToCommMondArion' in the 


mineral report on those claims — 


makes clear that these claims 
were contested only because the 


evidence showed that the deposits 
contained on these claims would 
have to be blended before they 


~ could be marketed to the taconite 
industry. 


415-259 0 - 83 - 19 


While the contestant | 


has aiawactened this as eaulter- 
ating or extending the. higher- — 


grade bentonite, the preponder- _ 
ance of the evidence introduced in. 


this case suggests that only ben- 
tonitic clays can be used in this 


way. As we noted above, this isa _ 
unique property which imparts a. 
‘special value ‘in comparison with 


common clay generally. _ 
~ Accordingly, we hold that a pre- — 


-ponderance of the evidence in the 


record establishes that bentonite 
on these 125 claims is an excep- 
tional clay and subject to location 
under the mining laws. : 

Therefore, pursuant to the au- 


| thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci- — 


sion appealed from is affirmed. 


_ Epwarp W. StTugBinc 
| Sa Judge 
WE CONCUR: 


Doueas E. Henmiotes 
Administrative Judge — 


: ANNE Pence ec 


gL meee | 
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ESTATE OF WILMA | 
"FLORENCE FIRST 
YOUNGMAN 


10 IBIA 3 


Decided June L 1989 | 


pet from a Mar. 17, 1981, 
order. by Administrative | Law 


Judge Alexander H. Wilson re- 


- opening estate and modifying in- 
heritance — ee ~ (Probate 
17 11-57. ): 2 *. | 


- Affirmed in part, Piecreed: ea 
remanded i in part. 


L Indian Probate: Appeal: 
missal 
Under 43 CFR. 4.320 (1981), service or a 


copy of a notice of appeal on all interested 
parties is not a jurisdictional requirement, © 


_. failure of. service when interested. parties 
have. received actual notice of the _pend- 
ency of the appeal. 

2. Indian Probate: 
Generally 

When reopening is denied by the Adminis- 


Reopening: 


trative Law Judge, a person seeking re-— 
opening should offer the evidence that. 
would be presented at an evidentiary hear- 
ing to the Board of Indian Appeals which _ 


shall then decide, based .upon that evi- 
dence, whether’ a sufficient showing was 
made to mandate reopening. 


3. ‘Indian Probate: | 
Generally | 
Reopening is granted for the purpose of 


preventing a miscarriage of justice based — 


upon a showing that the evidence present- 
ed at the original hearing was incorrect, 
incomplete, or otherwise inadequate. — 


APPEARANCES: . Steven — R. 
- Marks, Esq., Glasgow, Montana, 
for appellant Patricia’ First 
-McBride; Warren C. Youngman, 


ESTATE OF WILMA FLORENCE FIRST YOUNGMAN | 


pro se. 


Dis- 


‘Towes. 2 


Reopening: : 
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June 4, 1989. ia 


Counsel to the Board: 
Kathryn A. Lynn. 


OPINION B¥ 
_ ADMINISTRATIVE JUDGE — 
- ARNESS” — 


INTERIOR BOARD OF INDIAN - 


APPEALS 


Oa Maes 17. 198i Gn. Grde? to 
reopen and to modify a Jan. 31, 
1957, order was issued in the 


estate of Wilma Florence First 


Youngman, Fort Peck Allottee 


No. 3879 (decedent). The Mar. 17, — 


1981, order found that’ Patricia 
First McBride (appellant) was the 
daughter of decedent and was en- 


titled to share in her estate. The | 
-order specifically denied reopen- 
“ing the question whether Warren 
‘Ce Youngman (appellee) was dece- 


and an appeal will not be dismissed for. _dent’s surviving spouse. 


On Apr. 27, 1981, appellant 


filed a letter notice of appeal with 


Administrative Law Judge Keith 
L. Burrowes.1 On May 18,: 1981, 
counsel for appellant filed a. 
formal appeal, entitled “petition — 
for reopening” with Judge Bur-_ 
This petition | sought | 


- This ¢ case, with others at the Fort Peck Agency, was 


temporarily transferred ‘to Judge: Burrowes ‘following ~ 
Judge Wilson’s retirement. The case was eventually. as- 
signed permanently to Administrative Law Judge Daniel 


S. Boos. Appellee alleges that these reassignments. were 
to his detriment. This contention is without merit. .- _. 

‘The notice of appeal was filed. ‘with the: Administrative es 
Law Judge based on an attachment to the Mar. 17, 1981, 
order which incorrectly. informed interested. parties. that 
notices of appeal were to be filed in accordance with 43 - 
CFR 4.291: This regulation had been deleted. See 46 FR 
7335 (Jan. 23, 1981). The regulation in effect when the 


appeal was filed, 43 CFR 4.320, provides that. notices of 


appeal are to be filed with the Board of Indian Appeals. 
In view of the fact that appellee did receive actual notice ~ 


_ of the appeal, this mistake constitutes harmless error. 


_? Appellee contends that these various documents were - 
mischaracterized by appellant, the several Administra- 
tive Law Judges, and the Board to his detriment. Al- 


though appellee may have experienced some initial.con- - 
fusion about what appellant was seeking, that confusion © 


has been removed and appellee has been ‘afforded an op- 
portunity to respond to pEpenane s contentions. 
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review of the denial of reopening 


on the question whether decedent 
and appellee were married.? On 
appeal, appellant offers affidavits 
and other documentary evidence, 


+ which she intends to present at 


any evidentiary hearing, indicat- 
ing that decedent and appellee 
may not have been married. _ 
Appellee opposes . this ‘appeal 
principally on the grounds that 
the Board lacks jurisdiction be- 
cause appellant failed to serve 
him with a copy of the notice of 
appeal. In support of his conten- 
tion that service-upon all interest- 
ed parties is a jurisdictional pre- 
requisite, appellee cites Estate of 
- Grace First Eagle Tolbert (Tal- 
bert), 1 IBIA 209, 79 LD. 18 (1972). 
In that case the Board construed 
sec. 4.291(b) of its former regula- 


tions, 86 FR 7185, 7199 (Apr. 15, 


1971). That regulation. stated in 
pertinent part: 


It is a jurisdictional requirement that, at 
the time of filing the original notice [of 
appeal], [the appellant] shall forward 
copies of the notice of appeal by regular 
mail or otherwise to all Superintendents 
named on the Examiner’s notice of deci- 
sion, to all parties who share in the estate 
under the decision being appealed, and to 


all other pa who have appeared of 


record. 


[1] Although appellee notes that | 


“the: former regulations were 
more stringent regarding service” 
(Appellate Memorandum at 3-4), 
he fails to note that sec. 4.291(b) 
had: been amended to delete the 
_ phrase “ijt is a jurisdictional re- 
quirement that’+ and that 43 
CFR 4.320 (1981) was the regula- 
tion in effect at the time the Mar. 


17, 1981, order in this case was - 


No appeal has been taken from the finding that ap- 


-- pellant is decedent’s daughter. and entitled to share in 


her estate. This finding is affirmed. 
*36 FR 24813, 24814 Der: 23, 1971). 
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[89 LD. 


issued. Under the current regula- 


tions, the Board is not deprived of 


jurisdiction by the failure of the’ 


appellant to serve interested par- — 
ties with a copy of the notice of 
appeal.5 

[2] Appellee also series that 


appellant has attempted to pre- | 
‘sent evidence on: appeal that is 


not part of the record. Appellant 
is seeking reopening of the estate. 
Since reopening was denied by the 
Administrative Law. Judge, she 
presented to the Board on appeal 
the evidence that she would at- 
tempt to prove in an evidentiary 
hearing. This evidence was sup- 
ported by affidavits and other doc- 

uments. This is precisely the pro-_ 


cedure envisioned in the regula- 


tions in 43.CFR 4.242, which deal © 
with reopening of estates. See 


Estate of Mary Martin Mataes — 
| Andrew Caye, 9 IBIA 196 (1982). 


[8] Appellee argues that because 


the evidence taken at the original 


probate hearing supports the 1957 
decision, no contradictory — evi- 
dence can be heard.’ Reopening, 
however, is granted for the pur- 
pose of preventing a miscarriage 
of justice based on a showing that — 
the. evidence presented | at..the 


original hearing was incorrect, in- _ 


complete,. or. otherwise — inad- 
equate. Appellant has made a suf- 


ficient showing that the evidence 


upon which the 1957 decision was 
based may not: have been correct. 
Under the regulations of the De- 
partment of the Interior she is en- 


* Failure of service would, of course, be considered in 
establishing a briefing schedule in a particular case. 
6 Appellee’s citation of Estate of Asmakt Yumpquitat 
(Millie Sampson), 8 IBIA 1 (1980), is inappropriate. In - 
that case the Board held merely that a decision of an Ad- | 
ministrative Law Judge nares on demeanor evidence 


would not be Bistyrped: 
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titled to an. aecareinity to ‘prove 
her position. 

_ Appellee ‘suggests _ | 
estate has been closed too long to 
reopen. The Department’s regula- 
tions permit reopening any estate, 
regardless. how long it has been 
closed. Prudential considerations 


- must enter into the determination 


of whether finality should be ac- 


corded to old decisions. In this | 
‘case the record before the Board. 
_ indicates that decedent’s estate re- 


mains intact and within the juris- 
diction and control of the Depart- 
ment. At the time of the original 
order of Jan. 31, 1957, appellant 
was 2 years old. Furthermore, ap- 
pellant was adopted by non-Indi- 


ans on Mar. 4, 1957, and learned ‘ 


of the existence of her mother’s 
_ trust estate on the Fort Peck Res- 
ervation only shortly before insti- 
tuting this action. The regulations 
at 48 CFR 4.242 require that. in 
order to reopen estates closed for 
more than 3 years, “manifest in- 


justice” be shown. The Board has 


held: that “manifest. injustice” 


means plain error. See Estate of - 
Snipe, 9 IBIA 20 (1981). It appears — 


to the Board that appellant has 


made a sufficient showing to re- | 


quire a complete réview.of the de- 


termination of inheritance made 
in decedent’s estate on Jan. 31; 
1957, aeopite the age of that deci- 


sion. | 
Therefore, pursuant to the au- 
thority delegated to the Board of 


Indian Appeals by the Secretary » 


of the Interior, 48 CFR 4.1, that 
- portion of the Mar. 17, 1981, order 
which found that Patricia First 


McBride is the daughter of Wilma — 


Florence First. Youngman is. af- 


that this : 


firmed That portion of fie bidder 
which denied rehearing on the 


question of whether. Warren C. — 
Youngman was. the surviving 
spouse of Wilma Florence First 
Youngman is reversed and the 
case is remanded to the Hearings 
Division for an evidentiary hear- 
ing and decision on this i issue. . | 


_ Reancan D. ARNESS 
nea TEE are Judge 


We CONCUR: 


Wm. Putie Horton _ 
Chief Administrative Judge 


d ERRY MuskRAT | 


Administrative ae 


UNITED STATES STEEL 
CORP. . 


7 ANCAB 106 
8 "Decided June 17, 1982 


‘Appeal from the Decision of the 
Alaska. State Office, Bureau of | 


Land. Management AA-6984-A 
and AA-6984-B.. | 


Decision affirmed. 


1. ‘Alaska Native Claims: ‘Settle- : 
ment Act: Native Land Selec- | 
tions: Generally—Alaska Native 


Claims Settlement Act: Convey- 
ances: 
Third-Party Interests. 


Valid Existing alae ' 


The interest of an appellant-owner in a 


millsite located under 30 U.S.C. § 42(b) and. ~ 


situated within lands selected by a Native 
corporation under ANCSA, constitutes” a 
location under the general. mining ‘laws 
and is therefore included within meaning 
of interests. protected under the provisions 
of ue 22(c) of AN CSA. | 7 
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2. ‘Alaska ‘Native: Claims Settle- 
ment Act: Native Land Selec- 


tions: Generally—Alaska Native | 
Convey- 


_ Claims Settlement Act: 
ances: Valid Existing se 
Third-Party Interests 

Pursuant to § 22(c) of ANCSA the interest 
of the owner of an unpatented millsite lo- 
cation under 30 U.S.C. § 42(b) does not con- 
stitute any impediment to the Bureau of 
Land Management conveying the legal 


title of the same lands to a selecting 


Native corporation. | 


3. Alaska Native Claims Settle- 


ment Act: Native Land Selec-: 
tions: Generally—Alaska Native . 


Claims Settlement Act: Convey- 
ances: Valid Existing Rights: 
- Third-Party Interests 

Pursuant to § 22(c) of ANCSA and regula- 
tions in 43 CFR 2650.3-2(c), the Bureau of 


Land Management may convey title to 
' lands selected by a Native corporation 


without excluding thoes lands situated . 


within an unpatented millsite location 
under provisions of 80 U.S.C. § 42(b). 


4, Alaska Native Claims Settle- 


ment Act: Conveyances: General- 
ly—Alaska Native Claims Settle- 
ment Act: Native Land ‘Selec- 
tions: Generally 

The interest of an unpatented millsite lo- 
cation under 30 U.S.C... § 42(b) situated 
within lands properly selected by a Native 
corporation.under ANCSA does not cause 
a segregation of such lands which requires 
the lands to be excluded from a convey: 
ance..: 


5. Alaska Native Claims ‘Settle- 
ment Act: Conveyances: 
Existing Rights: Third-Party In- 
terests—Millsites: 
of Validity 


} The owner of an unpatented millsite loca-. 
tion situated within lands selected by a 


‘Native corporation under ANCSA. is not 


denied any interests acquired under. 30. 
| US.C. § 42(b) notwithstanding. that the 


provisions of § 22(c). of ANCSA and regula- 
_ tions in 43 CFR 2650.3-2(c) establish a 
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ment Act: Conveyances: 
_ Existing Rights: Third-Party In-. 


Valid 


Determination | 


[89 I.D. 


time limit within” whieh steps must tbe: 
taken to proceed to patent. 


6. Alaska Native Claims Settle- 
Valid 


terests—Millsites: Determination 

of Validity—Millsites: Patents | 
The terms of § 22(c) of ANCSA and regula- 
tions in 43 CFR 2650.3-2(c) requiring that 
the owner of an unpatented millsite loca-. 


tion must proceed to patent within a time © 


limit: is not in derogation of the general 


-mining laws which contain no time limit 


within which a mining claimant needs to 
proceed to obtain patent. 


7. Alaska Native Claims Settle- 
ment Act: Alaska Native Claims 
Appeal Board: Appeals: General- 
ly—Regulations: Generally 

The Board is bound by duly-promulgated 
Departmental regulations as well as by 
Departmental policy expressed in Secre- 
tarial Orders published in the Federal Reg- 
ister. or set forth in Departmental man- 
uals. 


8. Alaska Native Claims Settle-. 
ment Act: Administrative Proce- 
dure: Generally—Alaska Native 
Claims Settlement Act: Convey- 


ances: Valid Existing Rights: 
Third-Party Interests—Mining 
Claims: Determination of Valid- 
ity | 


Thus, pursuant to 601 DM 2, requirements 
in Secretary’s Order No. 3029, as to adjudi- 
cation of Federally-created interests, do 
not apply to unpatented mining claims 
and the Bureau of Land Management is: 
not required to adjudicate mining claims 
before conveyance. Pursuant to’ ANCSA 


‘and Secretary's Order No. 3029, as amend- 


ed, lands selected by a Native corporation 
must be conveyed by BLM notwithstand- 
ing the existence of an unpatented mining - 


claim within such lands which has not — 


been adjudicated for validity under the 
general mining laws. 


9, Alaska Native Claims Settle- 
: ment Act: Conveyances: 
Existing Rights: Third-Party In- 


Valid 
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terests—Millsite: 


. of Validity. 


When an unpatented millsite ibcation is 


situated within lands selected and ap- 
proved for conveyance under ANCSA, the 


Ppossessory interest of the mining claimant 


is protected under provisions of § 22(c) and 
48 CFR 2650.3-2 as a valid existing right 
notwithstanding that the Bureau of Land 
Management has not adjudicated the va- 
lidity of such millsite prior to conveyance. 


APPEARANCES: John 
Coogan, Esq., for United States 


Steel Corp.; Dan A. Hensley, Esq., 


_ Duncan, Weinberg & Miller, P.C., 


_ for Sealaska Corp.; Robert G. 
_ Mullendore, Esq., Roberts, She-— 


felman, Lawrence, Gay & Moch, 
for Klawock Heenya Corp.; 
Robert C. Babson, Esq., Office of 
the Regional Solicitor, for the 
Bureau of Land Management. _ 


- OPINION BY ALASKA NA TIVE 


CLAIMS APPEAL BOARD 


Summary 


‘The Appellant, 
Steel Corp. alleges that the 
Bureau of Land Management 


erred in failing to exclude its un- 


patented millsite locations situ- 
ated .within lands approved for 
-conveyance to the 
Heenya Corp., because of having 
acquired a defeasible equitable 
title under 30 U.S.C. § 42(b), and 


alternatively, that the BLM failed 


- to recognize its millsites as valid 
existing rights under ANCSA .and 


_to-.explicitly include assurance in 


the conveyance that it may pro- 
ceed to obtain patent under the 
- general mining laws any time 
within five (5) yee after convey- 
ance. - 4 


Determination : 


Regis 


United | States ; 


_Klawock | 


The Board finds that United — 
States Steel Corp.’s interests in its 
unpatented millsite locations are 
protected under § 22(c) of ANCSA, 


in a manner similar to unpatent- . 


ed mining claims, and therefore 
have no right to proceed to patent 


contrary to this section and regu- ~ 
lations in 43 CFR. 2650.3-2(c); that | 
although the Bureau of Land 

Management is not required to 
- adjudicate unpatented millsite lo- 
cations as a prerequisite to con- 


veyance under ANCSA of lands 


on which they are situated, that 


such interests constitute. a valid — 


existing right with the possessory 
interest. protected under § 22(c) of | 
-ANCSA; and that the BLM’s re- 
quired conveyance of the legal 


title to Native-selected lands on 
which unpatented millsite loca- 


tions are situated does not affect 


the appellant’s protoced interest 


under ANCSA.. 
- Jurisdiction | | 
The - Alaska — Native — Claims 


_ Appeal Board, pursuant to delega- 
tion of authority to administer _ 
the Alaska. Native Claims Settle- . 


ment Act, 85 Stat. 688, as amend- 
ed, 48 U.S.C. §§ 1601-1628 (1976 
and Supp. I 1977) (ANCSA), and 
the implementing regulations in. 


-43 CFR Part 2650 and 43 CFR 


Part 4, Subpart J, hereby makes _ 
the following findings, conclusions 


and decision. 


“Procedural and Factual ee 
Background — 
Corp: 


Gaave -Heenya | 


(Klawock), for the Native Village ; 


of Klawock, on May 6, 1974, filed 


. 7 : : 
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selection agolcatious AA-6984-A - 
and B, as amended, under the pro- 


visions of §16(b) of the Alaska 
Native Claims Settlement’ Act of 


Dec. 18, 1971 (85 Stat. 688, 706; 43. 


US.C. §§ 1601, 1615(b), for. the 
- surface estate of certain lands in 
_ the vicinity of Klawock. © | 
On Apr. 7, 1980, the Bureau of 


Land Management (BLM). pub- 


lished in 45 FR 24249 (1980), a De- 
cision to Issue Conveyance (DIC) 
to Klawock pursuant to § 14(b) of 


 ANCSA including certain lands in - 
question located in T. 73 '8., R. 81. 


E., C.R.M., Alaska, described as 
follows: 


LANDS WITHIN THE TONGASS NA- 
TIONAL FOREST (Proclamation! No.. 846, 
February 16, 1909) : 


- * * “a : * 


Mineral Survey No. 2201, Alaska, [includ- 
ing:] * * * 7/54/1. Wadleigh, 7/54/2 
Wadleigh * * * Wadleigh 7/56/27— 
placer mining claims, situate on unsur- 
veyed public land, Ketchikan Mining 
District, at latitude 55°34’N, longitude 
133°08’W at corner No. 3 of the .7/64/1 
Wadleigh placer. 


* * * * * 


Minéeal Survey No. 2204, Alaska, known 
as the Wadleigh 40, 41. and 43. Placers, 
situate on unsurveyed public land, Ket- 
chikan Mining District, Wadleigh Island, 
cat latitude 55°34'N, longitude 183°08'W 
at corner’ No. 1 of the eee 40 

_ placer. 

Mineral Survey No. 2224, Alaska,. known 
as the Wadleigh 42 Placer, situate on 
unsurveyed public land, Ketchikan 
Mining District, Wadleigh Island, at lati- 
tude 55°34'N, longitude 183°08'W at 
corner No. 1 of the Wadleigh 42 placer. 


On May 6, 1980, United States 
Steel Corp. (USS) filed a Notice of 


Appeal. On June 5, 1980, USS_ 


filed its Statement of Reasons as- 
-serting that the BLM erred in 


_ failing to exclude its unpatented, 


millsites from lands approved for 


DECISIONS ‘OF THE DEES RT MENT OF THE INTERIOR 


(89 LD. 


conveyance in the DIC or, in the — 


alternative, that the BLM must 


make an explicit inclusion of the 
millsites in the conveyance as 


valid existing rights and further 


that assurance be made of the 


-right to proceed to patent. 


- On June 27, 1980, the BLM’s 
Answer contends that. the appel- 
lant’s appeal is without merit as. 
there is no basis to exclude its 
millsites from conveyance to the 
selecting Native corporation. Fur- 
ther, that although the millsites _ 


‘are not specifically included as a 


valid existing right in the DIC, 
the conveyance as approved by 


the.BLM affords full recognition 


of USS’s rights under the mining 
laws. 
On Aug. 1, 1980, the USS’s 
reply reiterated its earlier stated 
position that the unpatented mill- 
sites should be excluded from the | 
DIC and denied that the authori- 
ties cited by the BLM require the 
Board to find to the contrary. 
_ The Native regional corporation 
for Southeastern Alaska, Sealaska 
Corp.; and the Native village cor- 
poration, Klawock Heenya Corp., 
both made appearances but have 
not filed briefs on the merits. of 
any issue raised in this appeal. 
During July 1965, Appellant, 
USS, filed twenty-four (24) mill- 
site locations (designated as Thor 
1 through 24) situated on Wad- 
leigh Island and being on portions 
of Sec: » and’ 8 in T. 73 8., eo | 
E., C.R.M. . | | 
While ioe eecoigods in any issue 


decided in this appeal the Board 


notes that in compliance with 43 


US.C. §1744(b) (1976) and with 
CFR Subpart 3833, USS submitted. 


for recordation photocopies of the 
aforementioned Certificates of Lo- 
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cation, with a location map, to the 


BLM. 


“Further, in compliance with 43 
U.S.C, .§1744(b) and with CFR 


Subpart 3833, USS filed its Notice 
of Intention to Hold Mill Sites, 
dated: July 24, 1979. The Notice of 
Intention to Hold was. recorded by 


the Ketchikan ee District | 


July 27, 1979. 


Decision _ 


The ‘Appellant, USS, asserts. 
that the BLM. erred in failing to 


exclude from the DIC its unpat- 


ented millsite: location situated © 


within lands approved for convey- 


ance. to the N ative ‘Village | 


- Klawock.. 
USS’s 


ous with each other and lie adja- 


cent to USS’s. patented mining 


claims which BLM excluded from 
the DIC as being a portion of min- 
eral survey 2201. (Patent No. 56— 
66-6031, dated Sept. 7, 1965.) | 

_. USS’s claim of interest in the 
lands approved for conveyance to 
Klawock: is based solely upon its 
unpatented. millsite 
under the terms of. 380 U.S.C. 


_ § 42(b) and regulations in 43 CFR 


_ 3864, which state in pertinent ale 
30.U.8.C. § 42(b): 


Where nonmineral land is: needed by the 
proprietor ofa placer claim for mining, 


milling, processing,. beneficiation, or other. 
- Operations in connection. with such claim, . 


and. is used or occupied by the proprietor 
for such purposes, such land may be in- 
cluded in an application for a patent for 


_ .such claim,’and maybe patented there- 


with subject to the same. requirements as 
to survey and notice as are applicable to 
placers. No location made of such nonmin- 


eral land ‘shall exceed five acres and pay-- 
ment for the same shall be made at the 


‘Ungutented sniliaite. in- 


volved in this appeal are contigu- Board would reach a different de- 


~ locations | 


rate applicable to placer claims which do 
not include a vein or lode. 


43 CFR 3864.1-1: 


(a) Land entered as a mill site must be. 


' shown to be’ nonmineral. Mill sites are 


simply auxiliary to the working of mineral 
claims. R.S. 2337 (30 U.S.C. 42) provides for 
the patenting. of mill sites. 


 * a: ra * * 


(c) The Act of March 18, 1960 (74 Stat. 7; 


43° U.S.C. 42(b)), amends R.S. 2337 to allow 


the holders of possessory right in.a placer 
claim to hold nonmineral land for mining, — 


~ milling, processing beneficiation, or other | 
_ operations in connection with the placer — 


claim. Applications for patent for such — 


mill sites are subject to the same require- _ 7 
ments as to survey and notice as one appli- 


cable to placer mining claims. No. one mill | 
site may exceed five acres and payment. 
will be $2. 50 per acre or fraction thereof. © 


No contention is made that the 


cision on the issues raised in this | 
appeal because USS’s claim of in- 


- terest in the lands it seeks to have 
_ the BLM exclude from the DIC 


arises from unpatented millsite lo- 
cations under 30 U.S.C. § 42(b) 
rather than from. unpatented 


mining claims under the general. 


mining laws in 30 U.S.C. § 22 et 
ned: | 


not include a specific reference to © 
“mill sites” within its provisions,. 
implementing regulations in 43 
CFR 2650,3-2 state in part: — 

Pursuant to section 22(c) of the act, on. any 


lands to. be conveyed to village or regional 
corporations, any person who prior to 


August 31, 1971, initiated a valid mining 


claim or location, including millsites, 
under the general mining laws. and récord- 
ed notice thereof with’ the appropriate 
State or local office, shall not be chal- - 
lenged by the United States as to his 
possessory rights, if all requirements of 


the general mining. laws are met. 


’ While § 22%(c) of ANCSA bes oe 


fore, 
_ BLM’s. conveyance of lands to a 
- Native . corporation, 
cludes the millsite claims, should 
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Inasmuch as 30 U.S.C. § 42) 
provides that millsite locations 


may be included in the same 
. patent application as an unpat- 


ented mining claim and because a 


millsite location made under the 
general mining laws is specifically 


included as being protected under 
the regulations in § 2650. 3-2, the 
Board finds there is no basis to 


ac distinguish between a millsite and 
a mining claim within the mean-~ 


ing of those interests and rights 
protected under § 22(c).of ANCSA. 


[1] The Board holds that the in- | 


terest of an appellant-owner in a 
millsite located under 30 U.S.C. 
~-§ 42(b) and situated within lands 
selected by a Native corporation 
under ANCSA, constitutes a loca- 
tion under the general mining 


laws and is therefore included 


within meaning of interests pro- 
tected under the provisions of 
§ 22(c) of ANCSA. 

The primary issue raised in n this 
appeal is whether the BLM erred 


in failing to exclude the. lands 


within USS’s unpatented millsite 
claims from the DIC because the 
interest acquired in its claims 
under 30 U.S.C. § 42(b) constitutes 
“an equitable _ defeasible fee 
simple.” 

As an alternative issue appel- 
lant asserts that the claim of in- 


terest acquired in its millsite loca-. 
tions is effective even against the 


Federal Government and thereby 
causes the lands to be segregated 
from the public domain. There- 
it is contended that the 


which §in- 


explicitly be made subject to the 


possessory interest of the site lo-. 


cations and also subject to the 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR _ 


[29 LD. 


right to ree to patent. within 


five (5) years after issuance of the _ 


Interim Conveyance. 
No assertion is made in: this — 


appeal by. USS that any steps 


were timely taken under the gen- 
eral mining laws toward obtaining 


a patent for its unpatented mill-— 


site locations at the time of the 


enactment of AN CSA or that. any 
‘action was subsequently taken for 


the same purpose pursuant to 43 
CFR 2650.8-2(c). Therefore, the 
Board’s consideration .of issues 
raised as to USS’s claim of inter- 
est in the Native-selected lands is 
limited in this: appeal to that in- 
terest which is acquired by the 
owner of an unpatented millsite 
location under 30 U.S.C. § 42(b). 
Both USS and the BLM. pre- 
sented authorities and made argu- 
ments in support of their respec- 
tive position as the appropriate 
basis for the Board’s decision on 
the question of what. interest: is 
acquired in a millsite location. 


‘under 30 U.S.C. § 42(b) and also in 


what manner that interest in the 
millsite is affected by or impacts 
the provisions of ANCSA. 

It is, however, unnecessary that 
independent findings and conclu- 
sions be made in detail in this — 
appeal as the Board shall rely 
upon the holdings of the U.S. 
Court of Appeals in the case of 
Alaska Miners v. Andrus, 662 F. 
2d 577 (9th Cir. 1981), which con- 
sidered the precise issues here 
raised by USS, as well as upon 


the Board’s previous decision in 


the case of Oregon Portland _ 
Cement Co.; 6 ANCAB 65, 88: 1.D. 
760 (1981) [RLS 79-3), - s 
~The basis for USS’s: assertion ; 
that the BLM erred in failing to 


3 exciude., its Mapaicnicd millsite Jo- 
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= cations from the DIC. is that the 


interest acquired under 30: U.S.C. 
§ 42(b) had the effect of segregat- 
ing the lands within the millsites 
_ from the public domain, that a de- 

feasible equitable title was cre- 


ated which precluded any con- | 


veyable interest. remaining with 
the Federal Government and also 


that provisions. of ANCSA could 


not be construed so as. to prevent 
the obtaining of a patent to its 
millsites under the appeal mining 
laws. 


The Court. in Alaske | Min | 
supra, decided contra to the posi- 
tion of USS in. each of these asser- 


| tions. 


claim situated within lands ap- 
proved for conveyance to a. Native 


corporation. . is protected under es 
— §22(c) of ANCSA and sets forth 


the principles under which’ the 


legal title to such lands is. re- 


tained by the Federal Govern- 
ment and may in turn be con- 
veyed by the BLM without con- 


flicting with any property interest 


of the mining claimant. 

The appellants in Alaska 
Miners, supra, were owners of per- 
fected unpatented mining claims 
located prior to the enactment of 
ANCSA on lands later selected by 
a Native corporation who brought 
-action seeking a declaratory judg- 
ment and injunctive protection 
against the BLM’s conveyance of 
their alleged vested property 
rights in the claims as well as to 
their ability to later obtain patent 


to the mineral claims. The Dis- 
trict Court for the District of 


In that case the. Court: cleaily 3 
- enunciates how the owner’s inter- 
est in a valid unpatented mining 


“Alaska entered a summary judge 
ment for the Government on the _— 


question of “whether the United 
States may transfer whatever 
legal interest it retains in perfect- - 


ed unpatented mining claims to a 


third party * * *, “‘Alaska Miners. 
vs Andrus,” A-76-268 (D. Alaska), - 
Memorandum and Order dated 


Oct. 19, 1979.” 


In its decision affirming the 
District Court’s conclusion, the 
Court. of Appeals framed the 
issues. as follows, inter alia: | 

I. Does ANCSA allow the federal govern- _ 
ment to convey land covered by the Act. 


which is subject to valid mining claims? 


II. * * * [IJs the time limitation on the 


ability to patent placed on valid mining — 
claims under 43 USC. 3 MeN) constitu- - 
tional? 


“At 578. 


The Court’s decisiort tejected all 


contentions that the owner of a 


valid unpatented. mining claim © 
had acquired, under the general 


mining laws, an. interest which — 
had any segregative effect against 


the retained Federal title or that _ 


the Federal Government was pro- 


hibited from. conveying the legal 
title subject to the mining claim 


and found that: 


The argument of appellants fats a valid 
location of a mining claim segregates that 
area of the claim from the public domain 
and thus prevents the United States from 
disposing of the legal title is manifestly 
unsound. * * * Even more on point is - 
Teller v. United States, 113 F. 273, 283-84 
(CA8 1901), where the court held that a> 
valid mining location does not limit the 
rights of the United States as the para- 
mount title holder. [Italics in original.] 


At 597. 
The Court then described the 
limited interest held by the owner 
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of an unpatented mining claim-as 
follows: | 

For that matter, it has been held that 
‘the interest of a claimant in a mining 
- Claim, prior to the payment of any money 


for the granting of the patent for the land, 
is. nothing more than a right to the exclu- 


sive possession of the land based upon con- — 


ditions subsequent, a failure to fulfill 


which forfeits the locator’ Ss interest in the ~ 


claim. 
and onehudes: 


We find it unnecessary to discuss in detail 


the many cases * * * which hold that the - 


government may withdraw or convey the 
title to land aun to valid, unpetenve’ 
claims. 


At 597-580. 

The Court’s decision - Aine 
made clear that the title interest 
retained by the Federal Govern- 
ment in 


lected lands was a legal title sub- 
ject to being conveyed by. the 


BLM under the provisions of . 


ANCSA. by stating that: 


[1] Section 22(c) of. ANCSA, 43 U.S.C. 
§ 1621(c), covers the precise factual situa- 
tion which is before us on this issue. That 
section provides: | , 


OF * ok x 


Clearly, the manifest intention of Con- 


gress was that lands subject to a “valid 


- mining claim” may. be “conveyed to Vil- 
lage and Regional Corporations.” It would 
have been senseless for Congress to in- 


clude § 22(c) unless it intended to grant au-. 


thority to make such conveyances. 


At 578, 
Thus, the effect r the. Core S 
holding is that pursuant to the 


_ provisions of § 22(c) of ANCSA the 


interest of an unpatented mining 
claim does not constitute any im- 
pediment to the BLM conveying 
the legal title of the same lands to 
the selecting Native corporation. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


unpatented mining 
claims situated within Native-se- 


that the 


[89 LD. 


USS’s assertion that BLM must. 
accept its claim of interest in the ~ 
millsite locations as being an in-_ 
terest “leading to acquisition of 
title’ and therefore to be excluded — 
from conveyance of lands under — 
ANCSA. is rejected by the Board. 

In this appeal USS relied upon 
the case of Benson Mining and 
Smelting Co. v. Alta Mining and 
Smelting Co., 145 U.S. 428 (1892) 
for its assertions of having -ac- 
quired. an equitable title interest 
in its unpatented millsites which 
would require the BLM to exclude 
the lands from the DIC. The 
Board disagrees with USS’s con- 
tention that the Court’s holding 


in Benson Mining, supra, is. rele- 


vant to the issues in this appeal 
and further disagrees that the 
holding of the Court in Alaska 
Miners, supra, can be so construed 
issues raised in this 
appeal were not there addressed.. 
In the case of Benson Mining, 


supra, the Court found that be- 


cause the applicant-owner of 
mining claims had performed. all 
acts necessary under the general 
mining laws, including payment, 
and had received in return a cer- 


_ tificate of purchase, that an equi- 


table title had accrued and in 
reaffirming that pane in earli- 
er cases, stated: 8 


With one ‘voice ney (earlier sie) affirm 


that when the right to a patent exists, the 
full equitable title has passed tothe pur- 
chaser, with all the benefits, immunities 
and burdens of ownership, and that no: 
third party can acquire from the govern- . 
ment interests as against him. | 


At 484. 


After the Court described the 
various statutory steps necessary 
which the owner of a mining 


claim must oon before an 
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- edunehis Gils can be. ‘said. i 


~ accrue and any right to a patent 


exist, the Court concludes: “In 


_ other words, when the price is 


_ paid the right to patent immedi- 
~ ately arises.” (At 431-482.) 
Tt is unnecessary to discuss the 
merits of the Court’s holding in 
_ Benson Mining, supra, inasmuch 

as the Board finds that USS’s reli- 
ance on the findings is misplaced 
_ because: no contention is made in 
this appeal, 
record disclose, that any steps 


were taken toward seeking patent — 


to the millsite locations in ques- 
tion. The only basis upon which 
the Court in Benson Mining, 


supra, found that an equitable ~ 
title accrued. to a mining claimant 


was upon the completed perform- 
ance of all necessary acts, includ- 
ing full payment of the purchase 
price, which is absent from this 
appeal. Therefore, the basis. for 
the Court’s finding of an accrued 


equitable title in Benson Mining, 


supra, Can not serve as supporting 
authority for making a determina- 


tion of the interest of USS in its 


unpatented millsite locations. 
Consistent with the holding in 


Alaska Miners, supra, the Board 


has previously held in Oregon 
Portland Cement Co., supra, that 


the interest of the holder of an 


unpatented mining claim situated 
within lands selected and ap- 
proved for conveyance 
ANCSA is protected under § 22(c) 


- and the implementing regulations 


in 43 CFR 2650.3-2. - 
_ [2] Therefore, the Board holds 
that pursuant to §-22(c) of ANCSA 


the interest of the owner of an un- 
patented millsite location under 


nor does the file 


from the 


under 


30 U.S.C. § 42(b) does not consti- 
tute any impediment to the 
BLM’s conveying the legal title: of 


_the same lands to a Selecting 


Native:corporation. 

[3]. Pursuant- to § 22(c) of 
ANCSA and regulations in 48 
CFR 2650.3-2(c), the BLM may 
convey title to lands selected by a 


Native corporation without. ex- 


cluding those lands _ situated 


- within an’ unpatented millsite lo- . 
cation. under provisions of 30: 


U.S.C. § 42(b).. 
[4] ‘The interest of. an Gaaene | 


ed millsite location under 30 


U.S.C. § 42(b) situated within 
lands properly selected by a 
Native corporation under ANCSA 
does not cause a segregation of 
such . lands. which requires the © 
lands to be excluded from a con- 


-veyance. 


‘The. Court ‘ni Kinsha Miners, 


supra, further found that the time 


limit specifically provided in 


_§ 22(c) of ANCSA and regulations 


in § 2650.3-2(c), within which the 
owner of an unpatented mining 
claim must proceed to patent, 
showed that Congress intended to 
treat mining claims situated on 
Native-selected lands differently — 
interest of a home- 
steader or other entryman under 
Federal land laws who had no 
time limit established under 


ANCSA. The Court held that be-_ 


cause the owner of an unpatented — 


mining claim was not required to ~ 
' proceed to patent in order to be 
assured of protection of rights — 


under thegeneral mining laws 


that the placement of such atime 


limit under §22(c) was not in 


which contain no time 
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_ derogation of any interest in the 
mining claim. 
_. Based on the Court’s -determina- 
_ tion, the Board rejects USS’s con- 
tention that the BLM should in- 
clude in its decision any reference 
to a time limit within which a 
patent may be obtained. 

[5] The owner of an unpatented 
millsite’ location situated within 
lands selected by a Native corpo- 
ration under ANCSA. is not 
denied any _ interests 
under 30 U.S.C. § 42(b) notwith- 
- standing that the provisions of 
§ 22(c) of ANCSA and regulations 
in 48 CFR 2650.3-2(c) establish a 
time limit within which steps 
must be taken ‘to proceed to 
patent. 

[6]. The terms of §22(c) of 
ANCSA and regulations in 43 
~ CFR 2650.3-2(c) requiring that the 
- owner of an unpatented millsite 
location must proceed to patent 
within a time limit is not in dero- 
' gation of the general mining laws 
limit 
within which a mining claimant 

needs to proceed to obtain patent. 
The issue alternatively raised 
by USS that the BLM failed to 
- recognize its unpatented millsite 
locations as valid existing rights 
~ under ANCSA was previously de- 
termined by the Board in the case 
of Oregon Portland Cement Co., 
supra, Which held that unpatent- 


ed mining claims situated within. 


Native-selected lands constitute a 
valid existing right under 
ANCSA. | 

To include USS’s millsite loca- 


~ tions in BLM’s issued DIC as a 


specifically-identified | valid -exist- 


i ing right under ANCSA would re- 


quire an adjudication of the valid- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


acquired 


a (89D. 


ity of its interest at the time of _- 


conveyance. 


The issue of whether the BLM 7 


is required to adjudicate the valid- | 
ity of unpatented mining claims | 
located within Native-selected 
lands prior to a conveyance pursu- 
ant to provisions of ANCSA was 
addressed in Oregon Portland 
Cement Company, supra. | 
The Board there determined 
that it was bound by Departmen- 
tal policy expressed in Secretarial 


Order No. 8029, dated Nov. 20, . 


1978, 48 FR 55287 (1978) (8.0. 
3029), as modified by. amendment 


dated Nov. 20, 1979, 45 FR 1692 


(1980), and found: 


Thus the Department abiteois that de 
termination by BLM of the validity of un- 
patented mining claims is not a prerequi- — 
site to conveyance to a Native corporation 
and land on which an unpatented mining 
claim is located will be conveyed to the se- 
lecting Native corporation. , 


88 I.D. 767. 

The Court in Alaska Miners, 
supra, responded to the conten- . 
tion that the BLM was required 
under ANCSA to make an adjudi- 


cation of mining claims as follows: 


In any event, their contention that § 22(c)_ 
is a direction to the Secretary of the Inte- 
rior to adjudicate the validity of all unpat- 
ented mining claims on lands conveyed to 
native corporations is ercuncles | 


At 580. : 
Based upon these authorities 


the Board reiterates its previous _ 


position and holds that: 

[7] The Board is bound by duly- 
promulgated Departmental regu- — 
lations as well as by Departmen- 
tal policy expressed in Secretarial 


Orders published in the Federal — 


Register or set forth in Depart- 
mental Manuals. nn’ 


303) S <i e 2 TETLIN NATIVE CORP. 


808 


Tune 18, 1 982 


[8] Thus, pursuant to 601 DM 2, | 


requirements in S.O, 3029, as to 
- adjudication of Federally-created 
interests, do not apply to unpat- 


ented mining claims and BLM is 


not required to adjudicate mining 


~ claims before conveyance. Pursu- 


ant. to ANCSA and 8.0. 3029, as 
amended, 
Native corporation must be con- 
veyed by BLM notwithstanding 
the existence of an unpatented 
mining claim within such lands 
which has not. been adjudicated 
for. validity - under the ‘general 
mining laws. 

Having determined that within 
the meaning of § 22(c) of ANCSA 
- that there is no distinction to be 
made between the interest. in 
unpatented mining claims and 
unpatented millsite locations 


under 80 U.S.C. § 42(b) the Board . 


further holds that: 

[9] When an unpatented millsite 
location is situated within lands 
selected and approved for convey- 
ance under ANCSA, the. posses- 
sory interest of the mining claim- 
ant is protected under provisions 
of § 22(c) and 43 CFR 2650.3-2 as 
a valid existing right notwith- 
standing that the BLM has not 
adjudicated the validity of such 
millsite prior to conveyance. 
_ Therefore, the Board concludes 

that this appeal is hereby = dis- 
missed and the BLM is affirmed 


in its decision to convey the se- 


lected lands including the unpat- 
ented: millsite locations of the ap- 
pellant. — | a 


lands selected by a 


This represénts a unanimous . 
decision of the Board. : 


JUDITH M. BeADy on 
Administrative Judge — 


— Asicain F. DUNNING 
| Administrative Judge 


~ Joszpu A. BALDWIN 
Administrative Judge _ 
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Decided June 18, 1982 


Appea! from the Decision of the 
Alaska State Office, Bureau of 
Land Management F-20518 (Sept. 
30, 1980). 


Partial decision; 
dered. 


1. Alaska Native Claims. Settle: 
ment Act: Conveyances: Regional 
Conveyances—Alaska Native 
Claims Settlement Act: Generally 


Where a portion of the regional boundary 
between- Ahtna and Doyon Regions has 
been described by the Secretary as follow- 
ing the Tetlin Reserve boundary, but the 
location of the Tetlin Reserve was and re- 
mains in dispute, Tetlin Native Corp. 
cannot now be held to a boundary which 
delineates their entire land entitlement 


hearing or- | 


and sole benefit under ANCSA when such | 


boundary was determined by an agree-. 
ment to which Tetlin was not a party. 


2. Alaska Native Claims Settle- 
ment Act: Alaska Native Claims 
Appeal Board: Appeals: J MEiSele: 
tion ee 

Where the present ie eee is Tetlin’s first 


_ opportunity to challenge BLM’s delinea- 
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- tion of the land to which they are entitled 
under ANCSA, their appeal directly ad- 
_ dresses a land selection matter within the 
meaning of 43 CFR 4.1(b)(5) and the appeal 
18. within the Board’s jurisdiction: — 


3. Alaska Native Claims Settle- 
ment Act: Conveyances: Regional 
Conveyances—Alaska Native 
Claims Settlement Act: Generally 


Insofar as a segment of the: Doyon-Ahtna 
boundary was located in 1972 along a por- 
tion of the Tetlin Reserve boundary which 
was. unadjudicated, and which is now dis- 
puted by Tetlin, the Ahtna-Doyon bound- 
ary remains the boundary of Tetlin Re- 
- serve but is subject to resolution of the 
issues raised by Tetlin. If Tetlin prevails 
and the boundary as delineated by BLM is 
found to be in error, the regional boundary 
will continue to be the Reserve boundary, 
wherever the latter is found to be correct- 
ly located. 


4. Alaska Native ‘Claims Settle- 
ment Act: Survey: Generally _ 


Where § 13(b) of ANCSA addresses events 
in the land conveyance process which 
occur over a period of three years or 
longer, during which: time surveys and 
protraction diagrams may be changed or 
corrected, it would be unreasonable to con- 
clude that such changes or corrections 
-must be ignored in deference to the survey 
or protraction in existence on Dec. 18, 
1971. | 


5, Alaska. ei Claims Settle- 


ment Act: Survey: Generally 


Sec. 13(b) of ANCSA is not a mechanism to 

determine land entitlement, but is intend- 
ed to ensure that land is described through 
use of the most accurate protraction. dia- 
grams or surveys. 


6, Alaska Native Claims Settle- 
ment Act: Conveyances: Regional 
‘Conveyances—Alaska Native 
Claims Settlement Act: Generally 


Where there appears from the appeal 
record to have been an ongoing boundary 
dispute, culminating in this appeal, be- 
_ tween Tetlin Native Corp. and Depart- 
mental officials, and where election to 
take Reserve lands did not require bound- 
ary description, the Board cannot conclude 
that at the time of such election, Tetlin ac- 
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quiesced by silence in the Reserve bound- 
ary as depicted on survey plats still cur- 
rent. | 


APPEARANCES: eederick Ty 
Boness, Esq., Preston, Thorgrim- | 
son, Ellis & Holman, for Tetlin 


Native Corp.; M. Frances Neville, | 
-Esq., Office of the Regional So- 


licitor, for the Bureau of Land | 
Management; Elizabeth S. Ingra- 
ham, Esq., for Doyon, Ltd.; Shel- | 
ley J. Higgins, Esq., Department 
of Law, for the State of Alaska; 
Eastaugh & Bradley, for Re- 
source Associates of Alaska; 


James B. Gottstein, Esq., Gold- _ 


berg & Gottstein, for Ahtna, Inc.; 
Daniel L. Callahan, Esq., Alaska 
Legal Services Corp., for Emma | 
Northway, Charley James, Myra 
David, Lucy David, Lulu David, _ 
Lucy David as heir to Andrew | 
David, and Annie John; Robert 
H.: Hume, Jr., Esq., Keane, 
Harper, Pearlman & ‘Copeland, 
for Northway Natives, Inc. 


OPINION BY ALASKA NATIVE 
‘CLAIMS APPEAL BOARD — 


Summary of Appeal 


Having elected under § 19(b) of 
ANCSA to. receive the former. 


Tetlin Indian Reserve lands in : 


lieu of other lands and benefits, 
Tetlin Native Corp. has appealed 
BLM’s proposed conveyance on 
the grounds that by incorrectly 
describing the former Reserve, the _ 


Bureau of Land Management fails 


to convey several parcels of land, 
comprising approximately — sixty 
thousand acres, which were part 
of the Reserve. 

In this partial decimion: the 
Board reaches the following con- 
clusions on issues of law raised by 
the parties: 
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‘1. Sec. 7(a) of ANCSA does not 
deprive the Board of jurisdiction 
_to determine the boundary of the 


former Reserve, even though a. 


part of the disputed boundary is 
also the boundary between Ahtna 
and Doyon Regions. _ 

2. Sec. 18(b) of ANCSA does not 
limit Tetlin’s: land entitlement 


pursuant to § 19(b) to lands within | 
the former Reserve as it was de-. 


picted.on Bureau of Land Man- 


agement Survey plats or protrac- 


tion diagrams on Dec. 18, 1971, or 
on Nov. 15, 1973, the date of Tet- 


lin’s election to take title to ‘the 


— Reserve. 


a8 Although: Tatlin: did. ‘not 
aes to the delineation of the.Re- | 
serve boundaries on Bureau of | 


Land Management survey plats-or 
protraction diagrams in. 1973 
when it elected to take the Re- 
serve lands, Tetlin is not pre- 
cluded. from now challenging 
~ BLM’s depiction of the . Reserve 
boundaries in conveyance docu- 


ments. 


‘Having - concluded that these 


legal issues are not dispositive of. 


this appeal, the Board orders a 
- factual hearing on the location of 
the disputed boundaries oh Foun 
BESET: : | 


" Jurisdiction es 


The Alaska: “Native Claims 


Appeal Board, pursuant to delega- 
tion of authority to administer | 
the Alaska Native Claims Settle-.. 


ment Act, 85 Stat. 688, as amend- 
ed, 48 U.S.C. §§ 1601-1628 (1976 
and Supp. I 1977) (ANCSA), and 
the implementing regulations in 


Part 4, Subpart J, hereby makes 


415-259 0 - 83 - 20 


- tions.” 


the following: findings, conclusions 
and decision. _ | 


Procedural Background 


On Nov. 15, 1973, pursuant to 
§19(b) of ANCSA, Tetlin Native 
Corp. (Tetlin) elected to receive 
title to the lands within the 


“former Tetlin Indian Reserve (Re- 


serve), established in 1930 by Ex- 


ecutive Order No. 5365. On Sept. 
30, 1980, the Bureau of Land 


Management (BLM) issued its de- 


cision to convey to Tetlin some of 
the lands within the Reserve. 


Tetlin appealed that decision on 
Oct. 24, 1980, on the ‘grounds, 
inter valigs. 


lands described i in it and an earli- 
er decision “comprise all: of the 


lands withdrawn for the benefit of | 
the Natives at Tetlin (and that) © 


Tetlin Native Corporation is not 
eligible for any other land selec- 
~Tetlin claimed that the 
BLM incorrectly described the 
boundaries of the Reserve as cre- 
ated by Executive Order No. 5365 


and made available for selection 


by Tetlin by. §19(b) of ANCSA, 


_and thus wrongfully excluded four | 


specific parcels of land. _ 
In decisions dated Apr. 15, 1981, 


and Apr. 17, 1981, the Board dis- 
missed all portions of this appeal 


except those portions pertaining 


to excluded Parcels B, C; and D-as 


defined and designated by Tetlin. 
On May 19, 1981, the BLM filed 


notice that Tetlin had, on May 18, 


1981, elected to receive legislative 
conveyance of the Reserve pursu- 


7 ant to §14387(b)(8) of the Alaska © 
483 CFR Part 2650 and 48 CFR | | 
tion Act, 94 Stat. 2371 et seq, 16 — 


National Interest Lands Conserva- © 


that the decision _ 


wrongfully declared that the _ 


—- 806 
USC. §§ 3101- 3238 
1980) (ANILCA). 

Pursuant to §1487(c) of 
ANILCA, upon filing the notice of 
election, Tetlin was conveyed all 
of the right, title, and interest of 
the United States in and to the 
surface and subsurface estates in 
the Reserve as it existed on Dec. 
18, 1971, subject to valid existing 


(Supp. | IV 


rights and such public easements 
as. the Secretary or. his ceeeae , 


might validly reserve. 
The Board in an onder aatea 


- May 29, 1981, adopted the position 
that the BLM decision herein ap-- 


pealed could be treated as a deci- 
‘sion to. issue a_ confirmatory 
patent under § 1437() of ANILCA. 
In essence, the Board retains ju- 


 risdiction over Tetlin’s claim to > | $ ect 
. or on Dec. 18, 1971, now precluded — 
from complaining of the location © 


lands impliedly denied by BLM’s 

exclusion of such lands from con- 

veyance. 

_. As directed by the Board in its 
May. 29 order, the parties have 


briefed the following legal issues: . 
1. Does §17(a) of ANCSA pre-. 


_ clude jurisdiction in this Board to 
- determine the boundary of the 
former Tetiin Indian Reserve in- 
_ sofar as such boundary comprises 
a portion of the Ahtna- mente re- 
gional boundary? 

2. Was the depiction on ap- 


proved BLM plats of survey, prior. 


to enactment of ANCSA, of. por- 
tions. of U.S. Survey No. 2547 
which are pertinent to establish- 
ing the boundary of the former 


Tetlin Indian Reserve to the ex- 
- clusion of Parcels B and D disposi- 


tive of the issue as to the location 


of the boundary of U.S. Survey © 


~ No. 2647 adjacent: to Parcels B 
and D?. | 

~ (a) Does § 13(b) of ANCSA limit 
Tetlin’s land entitlement pursu- 
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anit to §19(b) to stinees inaue | 
within the borders of the Tetlin 
Indian Reserve as those bound- 


aries are depicted on BLM survey | 
plats or protraction diagrams in 
effect on (a) Dec. 18, 1971, or (b) 


Nov, 15, 1973, the date on which _ 
Tetlin elected to acquire title to 


the Reserve? If ‘so, which date is 


applicable? — 


(b) Is the above-said depiction of 
the Reserve boundary conclusive 
as to which lands are properly to 
be conveyed to Tetlin gue eames to 


-§ 19(b)? 


(c) Is Tetlin, aging: in. 1973 
elected to acquire title to the Re- 
serve without at that time object- 


ing to the delineation of its bor- - 


ders on BLM survey plats or pro- 
traction diagrams in effect then 


of the boundary as depicted on 
such plats and diagrams? , 
Tetlin has moved for a factual : 
hearing. on the disputed Reserve | 
ponent): 7 , 


: Decision: 


~The Board first concludes that 


“neither the inherent nature of 


this dispute, nor the arbitration 


provisions in §7(a), deprive the é 


Board of jurisdiction to determine 
disputed Tetlin 
boundary, including that segment 
which comprises a portion of the 


Ahtna-Doyon regional boundary. 


Sec. 7(a) of ANCSA nee in 
pertinent part: 


For purposes of this Act, the State of — 
Alaska shall be divided by the Secretary 
within one year after the date of enact- 
ment at this Act into twelve geographic re- 
gions, with each region composed as far as 


practicable of Natives having a common 


heritage and sharing common interests. In 


‘the absence of good cause shown to the 


Reserve .< 


ation oe 


the Tanana Chiefs’ 
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: ; ‘contrary, sche pocions: shall appeneimaate 


_ the areas covered by the operations of the 


- a following existing Native peciahons. 7 


* * 7 rc a * a 


— . () Tanana eis! Conference * * *; 
River 


2. Copper 


Any dispute over the boundaries: of a 


region or regions shall be resolved by a 
board of arbitrators consisting of one 
person selected by each of the Native asso- 
-ciations involved, and an additional one or: 


_two persons, whichever is needed to make 


an odd- number of arbitrators, such addi- 
_.. tional person or persons to be selected by. 


the arbitrators selected by the Native asso- 
ciations involved. - 


| Doyon, Limited is the Native re- 
_ gional corporation representing 


and Ahtna, Inc. was formed from 


the Copper River Native aa 


ation. 


On Dec. 11, 197 2, pursuant to 


§ 7(a), the Secretary established — 
regional boundaries for Ahtna™ 


and Doyon, including a common 


boundary which runs west along 
-.the line between Townships. 10 


and 11 North, Range 15 Kast, 


C.R.M., to its most easterly inter-. 
section. with the boundary of the 
| “thence. westerly. and — 
northerly along said boundary. to 
its intersection with the surveyed: 
north boundary of T. 15.N., R. 12 
E., C.R.M.; thence, along surveyed 

~ township lines, west 708.47 chains 
_. to the west corner common to sur- 
veyed Tps.. 15 and 16 N., R. 11 E,, ' 


Reserve, 


CRM.” | 


Although the 


N ative | Associ-_ 


Conference, » 


Village. Council, 


| Ahtna-Doyon | 
_-.. boundary was not. settled until © 
- Apr. 2, 1973, in connection with 
litigation and arbitration proceed-. 
| ings, the above-described oraon 


‘of the: ioendee ss following ‘the on 
boundary of Tetlin Reserve, re- 
mained unchanged. | 


The... west boundary > of ae 


~ former Tetlin Reserve appears to 
ie intersect the north boundary of T. 
IS N., RB. 


12 E., C.R.M., whether 
the Resérve boundary i is as depict- 


- ed by the BLM in USS. Survey No. 


2547 or as claimed by Tetlin in- 
this appeal. As depicted’ by Tetlin, 
however, the Reserve boundary is 


- less than 708.47 chains from the © . 
west corner common: to surveyed 


Tps. 15 and 16N., R. 11 E., CRM. 


The “708.47 chains” figure ap- 
- pears appropriate only as the Re-- 


serve boundary is depicted by. 


BLM. in U.S. Survey No. 2547. Acc 
cordingly, Tetlin’s depiction of the — 


Reserve boundary appears not to — 


coincide with the Ahtna-Doyon re- _ | 
gional boundary as established by . 
the Secretary in 1972, but rather 


to extend into the Ahtna region. 
A portion of ‘Parcel B,” claimed 
by Tetlin, appears to lie within 


the Ahtna region as established — 


by the Secretary, and left un- | 
changed by Doyon and Ahtna in 


their boundary settlement. Tetlin 


Reserve as depicted by BLM, how- 


ever, lies entirely within - Doyon 


region, and the record indicates 
that in Jan. 1973, residents of the 
Village of Tetlin, organized as ee : 
confirmed 
writing that they were a eonbee ; 


_ of the Tanana Chiefs’ Conference, 
‘to become Doyon, Limited. Doyon 
in July 1973 approved their. arti- 


cles of incorporation and in Dec. — 
1978, the village elected to take 
the ‘Reserve lands. in lieu of all 

other land and benefits under — 


7 ANCSA. 
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on the jurisdictional issue are es- 
sentially as follows. First, the dis- 


pute is inherently outside the ju- 
_risdiction of this Board because 
the decision appealed does not 
relate to a land selection but to a 


boundary dispute. Regulations in — 
43 CFR 4.1(b)(5). limit the Board’s: 
jurisdiction to appeals from De- 


partmental decisions “in matters 
relating to land selections” under 


ANCSA. Land selections are the 


process of choosing lands to satis- 


fy a village’s statutory acreage en- 


titlement from lands withdrawn 
by §11 of ANCSA. Tetlin’s deci- 


sion to take the entire former Re- 


serve under §19(b), in lieu of 


choosing lands withdrawn by § 11, 


is not a selection, but an election. 
Further, it is asserted, that vil- 


lage corporations under ANCSA’ 
can only be located within one 


region. If Tetlin, a Doyon village, 


were to receive the land it seeks 


in Parcel B, which is located in 
Ahtna region, the effect would be 


to place such land within the ju- 


risdiction of Doyon region. There- 
fore, the dispute over Parcel B 


constitutes a regional boundary 


dispute which must, pursuant to 
$a), be decided ‘only by arbitra- 
tion. ~ b 


The Beard cannot. agree entire- 


| ly with this line of reasoning. 
The Board. agrees with BLM 


that, under the general ANCSA_ 


scheme for distribution of land 


and money benefits, village corpo- 
rations may not claim land within 
more than one region. To allow | 


villages location and participation 
in dual regions would be incom- 
patible. with numerous provisions 
of ANCSA, including those in 

§ 1k) for fund distributions based 
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on shares of ceeianal stock held, 
and those in § 12(b) for. allocation 


of unselected acreage based on en- 
rollment of residents of villages. 
within the region. - ; 
Village corporations which elect 
to receive their former reserve 
lands thereby receive both the 
surface and subsurface of the land ~ 
in lieu of all other ANCSA -land 


rights and benefits. Therefore, it 
can also be argued persuasively 


that villages electing to take their 
reserves have no interacting rela- 


tionship with any regions, regard- 
less of whether the village is con- 


tained within the boundaries of 
one region. However, it is unnec- 
essary to reach this question. 

The central issue on appeal is 
the location of the spounaary of 
Tetlin Reserve.. 

This issue 1s: mariculaely crucial 
because of the conditions imposed 
by §19(b) on election of Reserve 
lands; i.e. forfeiture of. all other 
village corporation benefits . con- 


ferred by ANCSA. To take its re- 


serve lands, a village corporation 
gives up all other land selections 
as well as its rights to distribution | 
of regional funds, and the village 
residents forego ownership of the | 


regional stock issued. to others. 


Having: made the election, all a 
Reserve village.corporation gets is 
its Reserve land. Therefore, the 


- Jocation of the: Reserve boundaries 


determines the amount and char- | 
acter of land which the Reserve 
village elects to take as its only 


benefit under ANCSA.. 


In the present appeal, the 


record indicates that the Reserve 


was originally created in 1930 by 
Executive Order 5865, which de- 
scribed the Reserve only by metes_ 
and -bounds. 


~Over.a. period of 
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3 years, surveys were aca for. aihier 


purposes which defined portions . 


of the Reserve boundaries. (See 


Exhibit 4, Affidavit of. Samuel J. 


Bacino and supporting documents, 


-Tetlin’s Brief Submitted Pursuant | 


| to ANCAB’s: Order” of May 29, 
1981.) 


Tetlin cee. without contra: ° 
& diction, that BLM, between 1948 © 
and 1951, considered changing the 


boundaries of the Reserve as es- 
tablished in 1930 to. accommodate 
settlement along the Slana/Tok 


. Road, which became the Glenn 


_ Highway. However, quadrangle 
‘maps Tanacross B-4 and Tana- 


cross A-4 and A-5, issued in 1951 
~ and 1952, did - not make these 


changes. - ic 
~Tetlin rather eet: 
Tetlin | residents opposed another 


boundary change’ proposed by. 


BLM in 1961 and that subsequent- 


ly, in 1962, BLM reinterpreted the 
description of the Reserve con- 
tained in E.O. 5865, in connection 


with a 1962 survey resulting from 
State selection of adjacent lands. 


The 1962 survey depicted the Re- 


“serve boundary as BLM. now de- 
— lineates it. Tetlin asserts, without 
contradiction, that the Tetlin 
- people were unaware of the effect 
— of the 1962 survey on the Reserve 


boundary; that they objected to 


‘the Bureau of Indian Affairs con- 


cerning certain State selections 


within the 1980 Reserve bound- 
_ aries, but were told they could not 
protest; and that in 1975, respond- 
ing to Tetlin Native Corp.'s -de- 
—seription of the. Reserve in their 


| _ selection documents, BLM advised . 


Tetlin that any boundary disputes 
would be settled in the summer of 


that | 


1976, upon niet of the offi- 
cial Tetlin survey. (Brief of Tetlin, 


7 supra, at 24~25.) 


Finally, Tetlin asserts that the 
plat of survey of the Tetlin Re- 
serve was accepted Oct. 25, 1979, 


without any indication that any 
- proceeding had taken place to re- 


solve the boundary dispute.. _ . 
It was within this ongoing situa-_ 
tion that. the Secretary in 1972 de- 


scribed a portion of the boundary | 


between Ahtna and Doyon as run-- 


ning along the boundary of Tetlin © 


Reserve, and Ahtna and Doyon 
chose to acquiesce. There’ is no in- 
dication that Tetlin was consulted | 
or participated in this etenee 
ment. | | 
‘In 1978, the Village Council: of 


Tetlin announced that it consid- 
ered itself to be a Doyon village. 
Subsequently, Doyon approved the 
articles of incorporation for Tetlin - 
Native Corp. The Board has ruled 
that a village corporation orga- _ 
nized under ANCSA is not bound © 


by the actions of a village council 
organized prior to ANCSA where 
there is no evidence of any identi- 
ty of interest or membership ‘be- 
tween the~ two- organizations. | 
(Appeal of Eklutna, 
ANCAB 190, 249-251, 83 LD. 619, 


650 (1976) [VLS 75-10].) Similarly, 


the actions of Tetlin Village Coun- | 


‘cil cannot be held binding on 


Tetlin Native Corp...However, 


even if Tetlin Native Corp. was 


bound, the Village Council’s state- 
ment did not incorporate a map . 


or in any way locate the bound- 


aries of either the mere or of | 
Doyon Region... | 

ty Accordingly, a portion of the 
regional boundary between Ahtna 


Inc: -1. — 


and Doyon Regions. has been de- 


scribed by the Secretary as follow- 
ing the Tetlin Reserve boundary, - 


| but the location of the Tetlin Re- 


_ serve boundary was and remains 


in dispute. Tetlin Native Corp. 


cannot now be held to a boundary 
which delineates their entire land. 
benefit 
under ANCSA, as determined by 


entitlement and _ sole 
an agreement to which Tetlin was 
not a party. — 

[2] Where the present appeal is 


Tetlin’s first opportunity to chal- 


‘lenge BLM’s delineation of the 


land to which they are entitled 
under ANCSA, the Board con- 
cludes that their appeal directly 
addresses a land selection matter 
within the meaning of 43 CFR 
4.1(b)(5) and finds the appeal 
within the Board’s jurisdiction. 


[8] Insofar asa segment: of the 


Doyon-Ahtna boundary was locat- 
ed in 1972 along a portion of the 
~ Tetlin. Reserve boundary which 
- was unadjudicated, and which is 
now disputed. by ‘Tetlin, the 
Ahtna-Doyon boundary remains 
_ the boundary of Tetlin Reserve 
but. is subject to resolution of the 
issues raised by Tetlin. If Tetlin 


prevails and the boundary as de- 


~ lineated by BLM is found to be in 
error, the regional boundary will 


continue to be the Reserve bound- 


ary, wherever the latter is found 
to be correctly located. | 
The remaining legal issues are, 


in essence, whether Tetlin is now — 
bound, either by § 18(b) of ANCSA — 
amount of State TA’d land which 


or by its own actions, to the loca- 
tion of Tetlin. Reserve’s bound- 


~ aries as depicted on BLM survey 
plats or protraction diagrams in 
effect on Dec. 18, 1971 (date of en- 


actment of ANCSA), or on Nov. 
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15, 19738 (date of their election to 


take the Reserve). | = 
The Board finds that they ¢ are &, 
—not.. | - 


Sec. 130) of ANCSA provides ; in 
pertinent part, “All withdrawals, 


selections, and conveyances pursu- 


ant to this Act shall be as shown 
on current plats of survey or pro- 


traction diagrams of the Bureau 
of Land Management.” | 


Confusion arises. because the 


term “current” is not defined ex- 
pressly; ANCSA is not explicit as 


to whether plats are to be current 
as of the date of enactment, Dec. | 
18, 1971, or as of the dates of 
other events during the convey | 


ance process. 


BLM takes the seagieion that the 


relevant date is Dec. 18, 1971, and 
that Tetlin’s §19(b) entitlement is 


limited by §13(b) to the Reserve 


as shown on survey plats in exist- - 
ence on that date. BLM relies on~ 


the intent .of Congress to settle 
land claims with certainty. BLM 
also argues that at the time — 
ANCSA was enacted, much of the 
land claimed by Tetlin. (approxi- - 
mately 37,000 acres) had been pat- 


ented or tentatively approved to 


the State, and that Native allot-. 
ments and homesteads had also 


been filed on these lands in reli- — 


ance on the fact. that the disputed 
lands were outside the Reserve as © 


depicted on existing plats of. 
survey. 


BLM points out that ANCSA in | 
§ 11(a)(2) and § 12(a)(1) limits the 


a Native village may select and 


‘receive, and asserts that Congress — 
did not 


intend conveyance to 
Tetlin of the. State TA’ d lands 


they now seek. 
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The Based: cannot agree that 
~ §180) imposes one controlling 
date, Dec. 18, 1971, on land de- 
~ scriptions. during all steps of the 
conveyance process, or that Con- 


gress intended § 13(b) to control 


the land entitlement of reserves 
under § 19(b). 
First, it ratist: be noted that fi 


~ events listed in § 13(b)—withdraw- 
al, selection, and conveyance—_ 
~ would, under ANCSA, occur years. 

apart. | 
 §§ 11a) and 112), for exam- 
ple, were to take place virtually 


Withdrawals. — under 


immediately upon enactment of 
ANCSA, while deficiency lands to 
be withdrawn . under 


conveyances under — § 14(a) ~ to 


veyances are still in process. Final 


survey, as directed by § 13(a), may 
not occur for years after issuance 


of interim conveyances. 


[4] Where § 13(b) of ANCSA : a : 
dresses events in the land convey- 
-ance process which occur over a 
_ period of three years or longer, 

during which time surveys. and — 


protraction diagrams may be 


_ changed or corrected, it would be 
unreasonable to conclude that 


such changes or corrections must 
be ignored in deference to the 
survey or protraction in existence 
on. Dec. 18, 1971. 


[5]: Sec. 13(b) is not a a mechanism - 
to determine land entitlement but 


is intended to insure that land is 
described through use of the most 


~~ § Tas). 
were to be made within 60 days of 
ANGSA or as soon as possible > 
thereafter. Pursuant to § 12(a)(1),. 
village selections are to be made 
within three years from: enact- - 
ment, or by Dec. 18, 1974, with 


boundaries .- 


eepaenie protraction diagrams. or | 


- surveys. 


This is consistent with case: law 
cited by Tetlin, 


If there is a general rule, then it is that an 
incorrect survey may not be relied upon to 


reduce the legal boundaries of an Indian 
reservation. The United States “could not 


by an incorrect survey deprive the In- 


-dians of their right of occupation of the 
- land within the legal boundries of the res- 


ervation ...” Northern Pac. Ry. -Co. v. 
United ‘States, 191 F.947, 958 (9th Cir. 
1911), aff'd 227 U.S. 335, 33 S. Ct. 368, 57 
L.Ed.. 544 (1913). Any “error in failing to 
extend the survey so as to include the 
lands in controversy cannot prejudice the 
rights of the Indians.” United States v: Ro- 
maine, 255 F.253, 260 (th Cir. 1919). And, | 
the “executive order defining the limits [to. 
the reservation] is conclusive as to the. 
” United States v. Stotts, 49 
F.2d 619, 620 (W.D. Wash. 1930). 


Sekaquaptewa v. MacDonald, 626 


F.2d 118, 118 (9th Cir. 1980). 


~As to limitations on the avail- 


ability of State patented and TA’d 


| land, insofar as such lands have. 
follow immediately. In fact, con- 


been’ patented, they are beyond © 
the jurisdiction both of BLM and 


this Board. However, the Board 


concludes that limitations on sé- 


lection of State TA’d land, con- 
tained in § 11(a)(2), do not apply to 


the disputed Reserve. The State is 
entitled to select only from 


“vacant, unappropriated and. un- 
reserved” land. (48 CFR 2627.3(a).) 


Tetlin Reserve has been continu- 


ously reserved. land since its cre- 
ation in 1980 by E. O. 5365. Con- | 
gress in § 13(b) did not intend to 


safeguard State selections from 
Tetlin’s election to take the re- — 


serve, for Congress had no.reason _ 
to believe that the: State. might 
have selected Reserve lands. °° 
While Tetlin Reserve ‘was: not. 
an Indian reservation, tie Board 


B12 


finds the above principles persua- 
sive, 
.. Finally, the Board does not be- 
lieve that Tetlin is bound by its 
failure to object to the depiction 
of the Reserve on survey plats at 
the time of election to take the re- 
serve. As Tetlin points out, the 
election procedure set forth by De- 
partmental regulations did not re- 
quire, or even address, pele 
_of boundaries. 
Tetlin properly filed its epee. 
_ tion for selection of its former re- 
serve by sending to the Secretary 
a certified copy of the vote of its 


stockholders as required by De- 


-partmental regulations. This cer- 
; tification was all. that was re- 
quired by Departmental regula- 


tions; no map or other description — 
was. required and none was in- 


cluded. (See, 48 CFR 2654.2(a).and 

compare with 43 CFR 2650.2.) 

. As noted, Tetlin also asserts 
that on Jan. 2, 1974, it requested 

~Doyon’s assistance in clarifying 

the former 


a new application which included 


- adetailed description of the re- 
serve and included within the re- 


serve Parcels A, B, C, and D. In 


Feb. 1975, the Alaska State Direc-- 


- tor, BLM, returned the applica- 
tion to Tetlin noting that the cer- 
tified election results previously 
‘submitted constituted [Tetlin’s] 
application. He noted: that the re- 
_ turned application form indicated 
a possible boundary dispute. He 
stated that the official Tetlin 
boundary survey would be com- 
_ pleted in 1976 and that -any 
boundary disagreement could be 
identified and settled at that time: 
_. Tetlin has asserted that at least 


as early as Mar. 1962, both the 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR ~ 


Reserve boundaries, 
_and that in Dec. 1974, Tetlin filed . 


(91D. - 


BIA and the BLM were aware of 
the Tetlin people’s opposition to 
BLM’s configuration of the Re- | 
serve boundaries as now depicted — 
by U.S. Survey No. 2547. In 1964, 


Tetlin contends, the President of 


the Tetlin IRA Council requested 
that BIA object to a State selec- — 
tion of lands near Midway Lake | 
(near Tetlin’s eastern border). | 


[6] There appears from — the — 


appeal record to have been an on-. 
going boundary dispute, culminat- 
ing in this appeal, between Tetlin 
and Departmental officials. Elec- 


tion to take Reserve lands did not. 


require boundary description. The 
Board cannot conclude that, at 
the time of election to take its Re- 
serve, Tetlin acquiesced by silence 
in the Reserve: boundary as de- 
picted on survey plats then : “cur- 
rent. | 

There appears to be a ee 
tial factual dispute as to the 
boundaries of the former Tetlin 
Reserve. The Board finds that 
none of the legal issues raised by 
the parties are dispositive. : 

The Board therefore grants the 
motion of Tetlin Native Corp. for 
an evidentiary hearing on the 


-boundaries of the former Tetlin 


Reserve, and refers this appeal to 
the. Hearings Division, Office of . 
Hearings and Appeals, for that. 
purpose. 

This represents a unanimous 
decision ou the Board. 


_ dupiTH M. Brapy ~ 
Administrative Judge 
Asia. F. DuNNING | 
Administrative Judge 


Joseru A. BALDWIN 
Administrative Judge 


313] 8 EWELL SMOKELESS. COAL CORP. 


813 


June I ‘ie | 982 


| _JEWELL SMOKELESS COAL 
~ CORP. 


4 IBSMA 51 


Deced Sine 18, 1982 


Appeals by Jewell Smokeless 
Coal Corp., from two decisions of 
the Hearings Division: One by 
Administrative Law — Judge 


McGuire, IBSMA. 81-47, Docket 


Nos. CH 0-169-R and CH. 0-206- 
R; one by Administrative Law 
Judge - Allen, IBSMA 


by the Office of Surface Mining 
Reclamation and Enforcement 
based on performance standards 
for road construction and main- 


tenance and for waste maierial © 


handling in steep-slope mining 
operations. 


IBSMA 81-39 affirmed in pare 
reversed in part; IBSMA 81-47 af- 
firmed i in part, reversed i in part. 


1. ‘Surface Mining Control and 

Reclamation Act of 1977: Appli- 
cability: Generally—Surface Min- 

_ ing Control and Reclamation Act 
of 1977: Roads: Generally 


The mere nominal status of a road as a _ 
public road is not enough to bring the road 


within the - exclusionary — langusée. of 30 
CFR 710.5. 


2. Surface Mining Control and 


Reclamation Act of 1977: Var-— 
iances| and Heemperone: General- | 


Entitlement to an vesemipuon Faeni regula- 
tion must be asserted and proven by the 
one claiming the exemption. . 3 


3. Surface Mining Control and 
Reclamation Act of 197 7. Roads: 
Generally ia 


81-39, 
Docket: No. CH 1-12-R. Each de- 
cision upheld enforcement action 


~The exemption from regulation provided 
by the exclusionary language in the defini- | 


_ tion of “roads” in 30 CFR 710.5: is for. the 


benefit of governmental entities. : 


4. Surface Mining Control and 


Reclamation Act of 1977: Appli- 
cability: Generally—Surface Min- 
ing Control and Reclamation Act" 


of 1977: Roads: Generally 


To be exempt from regulation under the 
Act, in accordance with the exclusionary 
language of the definition of “roads” in 30° 


CFR 710.5, a road must be shown to be 
maintained with public funds. 


5. Surface Mining Control and 


Reclamation Act of 1977: Appli- 
cability: Generally—Surface Min-. 
ing Control and Reclamation Act 


of 1977: Roads: Generally—Sur- 
face Mining Control and Recla- 
mation Act of 1977: Words and — 
Phrases | 


“Roads maintained with pile funds. z 
Where an access.and haul road’s public 


status is conditioned on a coal operator’s 


agreement to be primarily responsible for 
maintaining the road, it is not a road 

“maintained with. public funds” within the - 
meaning of this phrase in the definition of 
“roads”. in 30 CFR 710.5. 


6. Surface Mining Control and > 


Reclamation Act of 1977: Steep- 


Slope Mining: Generally 


The special performance standards set 
forth in 30 CFR 716.2 do not pertain to a 


mining operation subject. to regulation as a 


mountaintop removal operation in accord- 


ance with the provisions; of 30 CFR 716.3. 


APPEARANCES: ‘Rudolph L. 


Ennis, Esq., Knoxville, Tennes- _ 


see, for Jewell Smokeless Coal 


- Corp.; Billy Jack | Gregg, Esq., 
Office of the Field Solicitor, 


Charleston, West Virginia; Susan 
A. Shands, Esq.,.and Marcus P. 
McGraw, Esq., Assistant Solici- 


tor, Branch of Litigation and Kn- 
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_ forcement, Division of Surface 


Mining, Office of the Solicitor, | 


Washington, D.C., for the Office 
of Surface Mining Reclamation 
| and Enforcement. | 


__ OPINION BY INTERIOR 
BOARD OF SURFACE MINING 
AND RECLAMATION APPEALS 


~ On March 27, 1981, the Board 
consolidated these cases _ for 
review on appeal. Although proce- 
durally and factually distinct, 
_ they concern enforcement action 


taken at the same mining oper- 


ation and based. on the same regu- 
latory provisions. The background 
of each case is set forth separate- 
~ ly, below, followed by a jou: ae 
_ cussion of both. | 


:: Factual and Pxecdinil 7 | 
_ Background 


IBSMA 81-47. 


Appellant Jewell Seng eeless 


Coal Corp. (Jewell) conducts a 


- mountaintop removal mining op- 
eration in Buchanan County, Vir- 
ginia. In Jan. 1980, Inspector 
Virts of the Office of Surface 


Mining Reclamation and Enforce- 


ment (OSM) visited the minesite 


- and issued Notice of Violation 


(NOV) No. 80-1-43-1, charging 


Jewell with 16 violations of the | 


initial regulations promulgated 
under the authority of. the Sur- 
_ face Mining Control and Reclama- 
tion Act of 1977 (Act).! Later, the 


. inspector issued. Cessation Order 


" (CO) No. 80-1-48-1 on. the basis of 


Jewell’s alleged failure to abate 
in the’ 


. four violations: charged 
| NOV? On Mar. 4, 1980, dewell. ap- 


Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C. §§ 1201-_ 


1828 (Supp. II 1978). 
?Sec. 521(aX3) of the Act, 30 U. S.C. § 1271(a\(3) (Supp. 
II 1978), requires a cessation order “[iJf, upon expiration 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR : 


(89 LD. 


plied to the Fedvines Division for 


review of four violations charged 


in the NOV, and on Mar. 27, 1980, 
Jewell | 


filed applications for 
review of and temporary relief 


bi from the CO. The three applica- _ 
tions were consolidated for a_ 
review hearing conducted on Mar. - 


31, 1980.2 At the conclusion of this 
proceeding the Administrative 
Law Judge issued an oral decision | 
denying Jewell temporary relief 


from the CO and upholding the 


challenged enforcement action by 
OSM.? On June 12, 1980, the Ad- — 
ministrative Law Judge issued a 
written decision to the same | 
effect. | 

The ches violations Scat in 
the NOV which Jewell contested 
were: (1) Placement of spoil, waste 
materials or debris on the. down- | 


slope, as prohibited by 30. CFR 
416.2(a); (2) failure adequately to 


drain the access and haul road, as 
required by 80 CFR .715.17(2)(2)Gii) 
and 715.17(2(3); and (8) failure to 
construct the access and haul 
road in compliance with the grade 
restrictions of 30 CFR 715.17 
(2(2)Gi).. Although the first of 

these alleged violations was de- — 
scribed in the NOV as pertaining 
to distinct areas of Jewell’s oper- | 


ations (Applicant's Exh. 1), the 


_ of the period of time’ as seieiselly fixed. or r subsequently ; 
extended [in a NOV] * * * 
_ ized representative finds that the violation has not been 


the Secretary or his author- 


abated.” 
4 At the beginning of the review hearing Jewell orally 


amended its application for review with the result that _ 


the company sought review of three violations alleged: i in 
the CO and three corresponding: violations alleged in the 
underlying NOV (Tr. 5-13). Given the commonality. of 
issues thus presented by the applications for review of 
the NOV and CO, the Administrative Law Judge granted 


Jewell’s motion for consolidation of these applications an. 


(Tr. 13). - 
4Tr. 200-03. Apparently by its motion for consolidation 


-of its applications for review of the NOV and CO, dis- 


cussed supra at note 3, Jewell also intended that the Ad- 


. ministrative Law. Judge consider these applications to- 


gether with the company’s. application for temporary 
relief from the CO. Compare Tr. 201 with Tr. 13. 
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| ‘supporting evidence preuented by 
OSM at the review hearing con- 


cerning only the area adjacent to 
and below the road which was the 
subject of the other two alleged 


violations. Correspondingly, 
Jewell’s only defense against the 


alleged violation of 30 CFR. 


716.2(a) was the same as that 


raised against OSM’s. other en- 
forcement action concerning the. 
road, namely, that OSM lacked 


regulatory authority over the 
road because it was a county road 
maintained with public funds. 
_ This defense was | based. 
_.Jewell’s interpretation of the defi- 

nition of “roads” set forth in 30 


CFR 710.5. A summary of the evi- 


dence adduced by the parties in 
this regard follows. 

The access and haul road was 
constructed in Feb. 
1979 (Tr. 21, 89-91) and was iden- 
tified as part of the area permit- 
ted to Jewell for surface coal 
mining operations on Mar. 21, 
1979 (Tr. 56). On Mar. 28, 1979, 
Jewell — deeded . to “Buchanan 
County a 40-foot-wide easement 


over 6,200 feet of the road (Tr. 21, 
56, 59; Applicant’s Exhs. 3 and 4). 5 


The chairman of the Buchanan 


County Board of Supervisors for-. 


mally acknowledged this deed on 
Mar. 26, 1979 (Tr: 112-13; Appli- 
cant’s Exh. 3); the county clerk re- 
corded the deed on Mar. 27, 1979 
(Applicant’s Exh. 3).6 On Apr. 25, 


1979, Jewell requested the State 
regulatory authority to remove all 


* The total length of the road was ‘said to be 6,300 feet. 
(Tr..33-34), Purportedly, under Virginia law, the first 100. 


feet of the road were required to be included within 
Jewell’s permit area (Tr. 15-16). 

&The deed was recognized by Buchanan: County pursu- 
ant to a “road ordinance” adopted by the ue on Mey 
(1, 1978. See ie le D. - 3 


and Mar. of - 


‘but 100 feet of the cat from — | 
coverage of the company’s mining 


permit; the permit was so amend- 
ed on May 3, 1979 (Tr. 102-05). 
Buchanan County conditioned 
its acceptance of the road: ease- 
ment from Jewell on agreements 
that Jewell would be primarily re- 


sponsible for the maintenance of 
the road and that Jewell would 


reimburse the county for any ex- 
penses incurred by it in perform- 
ing maintenance on. Jewell’s 
behalf (Tr. 117-20; Applicant’s 


: Exh. 6; Respondent’s Exhs. D and 
on. 


E). There is no evidence of record 
that any public funds were spent | 
on the road between the time of 
the transfer of Jewell’s interest in 


the road and the time of OSM’s © 


first enforcement action (cf. Tr. 
128, 124-25, 127-81—concerning 
county expenditures to maintain 
other roads);.instead, the evidence 


shows that Jewell maintained the _ 


road to facilitate its use by the 
company for access and. haulage , 
(Tr. 48, 80, 116- [e-) Pies | 


IBSMA. 81-39 


‘When. the Hearings Division 


denied Jewell temporary relief 
from the cessation order ad- 
dressed in IBSMA 81-47, Jewell 


chose to use a different road 
rather than to perform the reme- 
dial. work required by OSM as a 
condition: of the company’s . fur- 
ther use of its original access and 
haul road (see 2 mere 68). 8 Jewel 


7 Other users of the road, which have included loggers 


and local surface’ landowners, appear to have been 
merely incidential beneficiaries of Jewell’ s maintenance 


~~ work (Tr. 47, 75, 93): 

8 Where the number 2 precedes citation of a-transcript 
page, the reference is. to the transcript of the hearing _ 
conducted on Nov.:18, 1980, in Docket No. CH-1-12-R. — . 


—6816 
bewais to use thes new access and 
’ haul road, called the Mot Branch 
Road, in May or June of 1979 @ 
Tr. 62- 63): 

On Aug. 27, 1979, OSM epee: 
tor Virts ‘again: visited Jewell’s 
mining operation. He inspected 
the new access and haul road and 
issued NOV No. 80-1-48-31 (Re- 
spondent’s Exh. 10), charging 
Jewell with four violations of the 


Department’s interim regulations. 
Jewell applied to the Hearings Di- 


vision for review of and tempo- 


rary relief from two of the alleged. 


violations: (1) Failure to maintain 
routinely the access and haul 
road, and associated drainage 
structures, in violation of 30 CFR 
~715.17(2(3)@ and (ii); and (2) place- 
‘ment of spoil on the down-slope of 


the road cuts associated with the 


access and haul road, in violation 
of 30 CFR 716.2(a).2. The defense 
raised by Jewell against OSM’s 
enforcement action, was, as in the 


earlier case, that OSM did not 


have regulatory authority over 
- the road (Application for: Review 


and for Temporary Relief, Oct. 9, 


1980; 2 Tr. 6-7, 19, 96-98). 
At the conclusion of the review 
hearing on Nov. 18, 1980, Admin- 
istrative Law Judge Allen upheld 
the contested enforcement action 
(2 Tr. 99-103): He issued a written 
decision to the same effect on Jan. 
13, 1981. A summary of the evi- 
dence presented © at the review 
hearing on the issue of OSM’s reg- 


ulatory > authority over the: road 


follows. 


The road is located. on ional 
owned by members of the Looney. 


The other two violations alleged in NOV No. 80-1- 
43-31 concerned 30 CFR 715.15(aX10) and 715.19(c). OSM 


vacated one of these on the. day the NOV was issued and 


terminated. the other on the date of its follow-up sal 
tion, Sept. 9, 1980 (Respondent’s Exh. 10). 


DECISIONS OF THE DEPARTMENT OF THE. INTERIOR 


. easement 


that the acceptances were 


(89 LDS 


family compare Applicant’s Exh. — 
1 and 2 Tr. 52-55 with Respond- | 
ent’s Exh. 1 and 2 Tr. 12-13). Ac- 


cording to Ernest Looney, the 


family has always permitted 


public use of the road (2 Tr. 56), 


which provided direct access to 


the sites ofa television antenna 


and cemetery until. it was inter- 
sected by Jewell’s operations (2 
Tr. 44-45). The road continues to 
provide access to a farmhouse, 
owned by the Looneys and located — 
near the site of Jewell’s mining 
operations (2 Tr. 61), and to sever- 
al residential properties along its 


lower reaches (2 Tr. 44). Looney 


testified that the county has per- © 
formed maintenance work on the © 
road “pretty often’ over many 
years, particularly after flooding 
in 1957 and 1977 (2 Tr. 45-46). 

On May 15, 1980, five members © 
of the Looney family granted Bu- 
chanan County a 40-foot-wide 
over the 4,690-foot 
length of the road by a deed 
which was. recorded on May 29, © 
1980 (Applicant’s Exh. 1). Also on 
May 15, Jewell. granted the 
county its interest in an easement 
over part of the road used for 
access and haulage (Respondent’s 


‘Exh. 13), and on May 30 Jewell — 
granted the county its interest in 


an easement over the remaining 


part of the road used for access _ 


and haulage (Respondent’s Exh. 
14). The record does not contain 
an explanation of the origin or 


precise nature of the interest in 


the road purportedly transferred 
by Jewell to the county. | 
The county issued written ac- 


-knowledgments and acceptances 


of Jewell’s deeds which specified | 
“sub- 
ject to the terms of the Ordinance 
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adopted by the Buchanan County 
_ Board of Supervisors at their reg- 
cular meeting on the Ist of May, 
1978, and the agreement entered 
“into by Jewell Smokeless Coal 
Corporation and the Buchanan 
County Board of Supervisors for 
maintenance. of said road” cy 
_ spondent’s. Exhs. 13 and 14). 
copy. of the referenced sea ae 
is included in the record. No copy 
of the “agreement * * * for the 
maintenance of said road” is con- 
tained in the record; however, 
Wayne Horne, the County Admin- 
istrator, testified to the effect that 
this agreement places responsibili- 
ty on Jewell for the maintenance 
_ of the road (2 Tr. 77).2° 
The evidence concerning the 
maintenance work performed on 
the road since Jewell began to use 
it for access and haulage is some- 
what ambiguous and contradic: 


- tory as it relates to the respective 


~ roles of Buchanan County and 


Jewell. First, we are informed by 


John Matney, the superintendent 
of the mining operation and an 


employee of Nova Mining Co.,. 
Jewell’s contractor (2 Tr. 58), that 
the road was first used in the 


mining operation.in May or June 
of 1980 (2 Tr. 62-63). Matney also 
testified that his company did not 


‘perform any. grading of the road: 


“as such” to. facilitate coal haul- 
ing: (2. Tr.. 68), but. that Ben 
Looney, who was not employed by 
_ Nova Mining Company, widened 


_ Jn the hearing record in IBSMA 81-47; there is evi- 

dence that Buchanan County’s acceptance of the ease- 
ment against Jewell’s original access and haul road was 
conditioned on the agreement that Jewell would bear 
primary responsibility for maintaining the road and 
- would reimburse the county for expenses incurred by it 
in performing. maintenance on Jewell’s behalf (Tr. 117- 
- 20; Applicant’s Exh. 6; Respondent’s Exhs. D and E). 


that he. | 
orders for gravel for the road, but — 


portions of the road to provide his 


family with better access to their _ 
in late July or early — 


farmsite, 
August of 1980 (2 Tr. 61). Matney | 
claimed that the only. mairte- 
nance work performed by his com-. 
pany has been to fill cuts: occa- 
sionally, and he suggested that 


_ this work has been primarily for 


the benefit of other users of the | 
road (2 Tr. 59-60, 70-71). - | 
Both Matney and Steve Herald, | 
the chief engineer for Jewell (2 
Tr. 82), testified that Ben Looney 
had stated that he performs road 
maintenance work for the county |. 
71—testimony of John 


(2 Tr. 
Matney; Tr. &3—testimony of 
Steve Herald). Also, . Ernest 


Looney testified that his son, Ben, 
performs road work for the © 
county (2 Tr. 46). However, none — 


of these witnesses expressly testi- 


fied that Ben Looney has been 
paid by the county for his work 
on the road used by Jewell. 
Wayne Horne, the county admin- 
istrator, testified that Ben Looney 
is not on the county payroll he ad- 
ministers, but that Looney could — 
have been employed by a county — 
supervisor (2 Tr. 93). Horne also ~ 
testified,-on direct examination, - 
had issued |. purchase 


he could not identify who might > 
have placed the gravel on the 
road (2 Tr. 73). On cross-examina- 
tion he referred to only one such 

order, issued on Nov. 17, 1980, 
and did not produce a copy of this 
order for the record (2 Tr. 74).1 . 


1 Horne indicated that he could not verify whether the 
county had performed such work on the road as was de- 
scribed in Ernest Looney’s testimony (Tr. 73-74). |. 
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Apparently to cast doubt on 
Jewell’s claims about the extent 


of work it performed on the road, 


_ OSM introduced a portion of the. 


_.transcript of the hearing in 
IBSMA 81-47 (2 Tr. 90-91; Re- 
. spondent’s Exh. 17). The pages in- 
troduced report the testimony of a 
Jewell employee that, as of the 


time of the hearing conducted on - 
81, 1980, the road. was © 
merely a. “Jeep trail’ and not 
. large enough to: accommodate a 


Mar. 


coal haul truck. 
| Discussion : | 


a. Claim of Exemption | 
Under the Act and the general 


| regulations, a surface coal mining 
operation is defined to include - 


roads. 30 USC. §1291(28)B) 


— (Supp. I 1978); 30 CFR 700.5. The 
- initial» regulations, applicable to. 


— these cases, then define roads to 
~ mean “access and haul roads con- 


structed, used, reconstructed, im- 


- proved, or maintained for use in 
- surface coal mining and reclama- 
_ tion operations,” and expressly ex- 


clude from this definition roads’ 
that are maintained with public — 


funds. 30 CFR 710.5. Jewell claims 


_ that both roads which it has used 
for access and haulage in the 


mining operation considered in 


these appeals are public roads — 


_ maintained with public funds and, 
thus, are exempt from OSM’s reg- 
ulatory authority. 


[l, 2] We previously have held 
that the mere. nominal status of a — 


_ whether a public road that an operator was required to’ . 


road as a “public” road, by virtue 
of its being accepted by a munici- 


pal corporation and carried on its | 
lists as such, is not sufficient to 


bring the road within the exclu- 


sionary language of 30 CFR 710.5. 
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‘Fetterolf Mining Sales, 


Coal Co., 
188, 141 (1980). Before proceeding — 


(9 LD. 


| Inc, 4 | 
IBSMA 29 (1982); Rayle Coal Co., 


8 IBSMA 111, 88 LD. 492 (1981). | 
We also. have held that entitle. — 


ment to an exemption from regu- 


lation must be asserted and _ 
proven by the one claiming the- 


exemption. £.g., Daniel Brothers 
2 IBSMA 45, 51, 87 LD. 


further, it is advisable for us to 
merge those holdings and, in so— 
doing, we must first address the 


question of who can be entitled to 


the exemption (and its corollary: | 


- who must assert it). 


[3] The legislative history of the 


| ~ Act indicates that Congress, when 
considering the appropriate scope 
of regulation of roads, was con- 


cerned primarily with - possible | 
burdens upon governmental units, 
not operators.!2 The exemption, 
then, is for the benefit of the rele- 
vant governmental entity, not the 
operator. There is nothing in 
these records to show that Bu- 


-chanan County, by any acceptable _ 
formal standard, asserted the ex- 
-emption on its own behalf.3 | 


Il. Applicability of Exemption | 


Even had the claim of exemp- 


tion been properly made, the Ad- 
ministrative Law Judge in IBSMA 


81-47 concluded that the road was 
not one described in the exclu- 


-sionary language of 30 CFR 710.5 
and was thus subject to OSM’s en- 


forcement eye: We agree. 


127Tn responding to a query by Senator McClure as to. 
maintain would be regulable, Senator Baker stated: 
“That is correct. It would not put any additional burden 
of responsibility on the part of the government.” S. Cong. 
Rec. 18871 (Oct. 9, 1973). 
_ % We are not requiring that the relevant governmental 
entity be made a party, although that would be appropri- 
ate. We do require, though, that the claim be made on . 


behalf of that entity by a suitable representative, and 


that the claim, be documented. 
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—([4, 5] The. seeencon is based on 


two conditions: that the road be 


public and that it be maintained 
by public funds. Although open to 


__ the public, actual use of the road 


by anyone other than Jewell was 
not shown to be more than mini- 
mal, and the road’s nominal 
public status may be terminated 


by the county at the conclusion of 


Jewell’s use of the road for access 
and haulage.** As for mainte- 


nance of the road with public 
funds, none was shown. Indeed, 
the evidence on this point indicat- 


ed that Jewell bears the financial 


and operational responsibilities 
- for maintaining the road under 


. the agreements which conditioned 
the county: s acceptance of an in- 


terest in the road.** Under. these 


| circumstances, according the con- 


~veyance the effect Jewell urges 
would be exalting. form over sub- 


stance. 


In the proceeding flown which 
the appeal in IBSMA 81-39 was — 


taken, the Administrative Law 


Judge expressed a similar opinion ~ 
about the significance of the con- | 


veyances involved. 16 In that | case 


1% See note 7, supra, ‘concerning use of the road: ese: 
ing to the ordinance under.which the road was. given 
formal] public status by the county, an access and haul 


= road “may, at the option of the Board of Supervisors of 


[Buchanan] County, be discontinued as a part of the 
County road system” when. its, use in coal mining ceases 
'(Respondent’s Exh. D). 

8 Tr, 117-20; Applicant's Exh. 6; Respondent's Exhs. D 


| ' and E. 


6s The Daciciow of Jan. 13, 1981, Docket No.’ CH 1- A2R, 
_ at page 5 states: 


“The only thing that should make a road exernpt from . 


this. Act is where it is [within] a class of public road in- 
tended’ by the statute. that depends [for] its existence 
[upon] the continuous expenditure of public funds for its 
maintenance, not merely token: maintenance or sporadic 


- maintenance but the kind of maintenance as: performed 


on federal highways, state roads, and published county 
- roads. If a road is that type of public road whereby its 


existence depends upon the expenditures of public funds . 
from the public treasury for its existence and for its con- . 


tinued use by the general public. and. that is irrespective 


of occasional contributions by individuals or coal mining © 


| there was evidence of more exten- _ 


sive and regular use of the road 


by. members of the. public other 


than Jewell; 17 however, the evi- 
dence concerning county involve- 


‘ment in the maintenance of the 


road was ambiguous.’® Further, 
there was some indication that. 
the county’s acceptance of 


- Jewell’s conveyance of its interest — 
in the road was, as in the case of _ 


the original access and haul road, © 


conditioned on Jewell’s accepting - 
primary responsibility for main- 
taining the road." | 


As we held in Daniel Bestia 
Coal Co., supra, a party seeking to 
come within an exception to a 


prevailing rule (such as'a general | 
definition): can do so only by an 
affirmative showing with clear _ 
_ proof.. Jewell has failed to carry 


that burden by showing that the 
county was maintaining this road, 


and, whatever else may be said, 


that is the crucial factor. We 
therefore agree with the decision 
below that Jewell’s second access 
and haul road was also subject to 


3 OSM’s enforcement jurisdiction. 


~ IIl. Spoil on the Downslope | 


16] In each case before us the 


Administrative Law J udge upheld 
an alleged violation of 30 CFR - 
—716.2(a), a regulation which pro- 

ong the placement or retention 


‘Ts|poil,, waste materials or 


Gates, including that from clear- 
ing and grubbing, and abandoned 
or disabled equipment, * * * on 


operations, then such a road would meet the test and cri- 
teria and would indeed bea public road as contem plated 
by the Act.” 
‘Compare 2 Tr. 44-45, 56, and 61 with Tr. 4, 78, 93. 
. 18 See text, supra at 59-61. 
12 Note 10, supra, and accompanying text. : 
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the downslope.” 20 In IBSMA 81- 


AT, Jewell has protested the por- 


tion of the decision below concern- 
ing this alleged violation only by 


its general argument that OSM 


lacked regulatory authority over 


the access and haul road (Brief for | 


_ Appellant, filed Apr. 20, 1981, at 
8-6). In IBSMA 81-39, Jewell has 
similarly protested the decision 
below and also has argued that 


OSM failed to present any evi-. 


dence linking Jewell with the con- 


ditions described as the eas | 


of 30 CFR 716.2(a). 


Having recognized OSM’s au- 


thority to regulate the two access 
-and haul roads, we are left with 
Jewell’s contention that it was not 
responsible for the conditions as- 
sociated with the second road 
which prompted OSM’s enforce- 
ment action pursuant to 30 CFR 


27162e). We-do hot address*thia 


contention, however, for we have 
determined. that OSM improperly 
relied on the cited regulation. 

The introductory language to 30 
CFR 716.2 provides that the per- 
formance standards’ set. forth 
therein do not apply where 
mining is subject to regulation as 
a mountaintop removal operation 
under the provisions of 30 CFR 
716.3.21 The records of these two 
cases inform us that Jewell’s oper- 
ation involves mountaintop re- 
moval; ?? therefore, it is not. sub- 

2° In both NOV No. 80-1-43-1 and NOV No. 80-1-43- 
31 OSM specified 30 CFR .716.2(ak1) as the regulatory 
provision violated by Jewell. As originally published in 
the Federal Register, at 42 FR 62692 (Dec. 13, 1977), the 


quoted language was so designated: however, for publica- 
tion in the Code of Federal Regulations, its designation. 


was changed. 0 30 CFR 716.2(a), to which we refer | in this - 


decision. 

2! Part 716 contains Nepesial ‘pepemaatice standards” 
for six categories of mining circumstances. Sec. 716.2 ap- 
plies to operations on “steep slopes.” Sec. 716.3 applies to 
operations involving ‘ ‘mountaintop removal.” 

— Eg. Tr. 46; 2 Tr. 9. 
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ject to regulation pursuant to the — 
provisions of 80 CFR 716.2 for 
steep-slope operations.> 

- Were there among the special 
standards governing mountaintop 
removal an express prohibition, as 
in 80 CFR 716.2, against the 
placement: or retention of spoil, 


waste material, or debris on the 


downslope, we might examine the 


challenged enforcement action de- 


spite OSM’s improper reliance on 
the steep-slope standards.” There - 
is, however, no such provision 


-among the special. standards for 


mountaintop removal.”* Accord- 
ingly, we limit our approval. of 
OSM’s enforcement actions con- 
cerning the access and haul roads 
to those actions based on 80 CFR | 
715.17), described above, and do 
not recognize 30 CFR 716.2(a) as a 
basis for. enforcement action 
under the facts of this case. 

For the foregoing reasons, the 
decisions on appeal are affirmed 
except for the parts upholding 
OSM’s enforcement action based 
on 30 CFR 716.2(a); those parts of 
the decision below are reversed, 


23 In conjunction with this conclusion we only assume 
that were.Jewell’s operation governed by the special per- 
formance standards of 30 CFR 716.2 then the circum- 
stances of waste material and debris below the road'‘cut, 


_as described by OSM, might be prohibited by the provi- 


sions of subsection (a) of that. regulation; we do not, for 
example, venture to determine: whether the slope below 
the road cut was properly described by OSM as “down- 
slope,” within the meaning of the steep-slope perform- 
ance standards. . 

_ 34 See, eg., Island Creek Coal Co., 2 IBSMA: 125, 87 I. D. 
304 (1980). 

5 Sec: 716.3(bX5) contains provisions for the handling 
of “spoil” in mountaintop removal operations. The term 
“spoil” is, however, defined in 30 CFR 710.5 to mean. 
overburden—i.¢,, material that. overlies a coal deposit— 
removed during mining (presumably, to expose the coal 
deposit). Tennessee Consolidated Coal.Co., Inc., 3 IBSMA 
145, 88 ID. 508 (1981). “Spoil,” then, is’ not a generic 


term which describes all waste material.or debris gener- 


ated in a mining operation, and the records do not show 
that the unconsolidated materials below the road cuts 
were “spoil” materials that Jewell might be required to 


handle in accordance with 30 CFR 716.3(b)(5). 
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and ine ‘corresponding. enforce- 
ment action: by OSM i is vacated. 


Marvin J. Mirkin 
Administrative Judge. 


~ Wi A. IRwIn © 
Chief Administrative Judge 


4 ‘ADMINISTRATIVE JUDGE — 
-FRISHBERG CONCURRING: 


-Tconcur in the holding, but dis- 


associate myself from the dictum 
entity — 


that the . governmental 
must assert the exemption. It is 
gratuitous and not necessarily 
correct. : 7 , 


| NewTon FRisHBERG | 
Administrative Judge 


STATE OF ALASKA, 
DEPARTMENT OF ~~ 
TRANSPORTATION AND — 
PUBLIC FACILITIES 


7 ANCAB 157 


Decided June 28, 1982 


Appeal from the Decision: of the 
Alaska State Office, Bureau. of 
Land Management F- 14942-A, 


| part. 


al Alaska Native *Cigiina Settle- 


ment Act: Alaska Native Claims 


Appeal Board: Appeals: Standing 


: Where pursuant to lawful authority, lands 
are withdrawn by Secretary’s Order for an 
Air Navigation Site for the benefit of the 
Territory of Alaska, and when the Secre- 
tary’s Order was not rescinded upon State- 
hood, and the State of Alaska continued 
operation of the: ANS facility, the State 
has standing to assert.a claim of property 
interest, . within the meaning. of 43 CFR 


~~ 4152259:0 = 83 - 21 


Settlement 
Valid Existing 
Party Interests _ | 
When the State of Algala: has ‘abinued 


= in part; modified in 


conveyances—Alaska 
Claims Settlement Act: Convey- 


4, 902, for purposes of appealing the status 
of the ANS. : 


2: Alaska Native . Claims. Settle- 


ment. Act: Conveyances: 
Existing Rights: Generally | 
When the State of Alaska has continued | 


operation of an Air Navigation Site with- 
- drawn by Secretary’s Order for use by the © 


Territory, but has never made application — 


for the withdrawn land under any. Federal 
_ law, the State’s use of the ANS is not . 
“Gssued” within the meaning of § 14(g) of | 


ANCSA and whatever right the State has. 


to continued use of the land is not protect- 
_ ed pursuant to § 14(g). | 


3. Alaska Native Claims Settle- 
ment Act: Conveyances: Recon- 


veyances—Alaska Native Claims 
Act: Conveyances: 
Rights: Third- 


operation of facilities on an Air Naviga- 
tion Site withdrawn by Secretary Order 
for use by the Territory, but has never ap- 
plied for the land under Federal law, the 
State’s interest in the ANS is protected 


‘pursuant to § 14(c)(4) of ANCSA, as amend- 


ed, which requires the Native corporation 


to convey fitle to the State, together with 


such additional acreage and/or easements 
as are necessary. , 


; 4. ‘Maske Native : Claims: Settle- 


ment Act: Alaska Native. Claims 
Appeal Board: Conveyances: Re- 


ances: Interim Conveyance 
Having ruled that Air Navigation Site 181 


1s protected under § 14(cX(4), the Board 


holds that the Secretary is bound by his 
own regulations and therefore, as to the | 
State of Alaska’s claim to ANS 131, will 
include in the conveyance to. the village - 
corporation, any and all covenants which 


he deems necessary to insure the fulfill- — 


ment of the corporation's obligation under 
§ 14(c\(4), as required by 43 CFR 2651.6(b). — 


Native — 


“APPEARANCES: James E. Sand- 


terest was not 


berg and Martha T. Mills, Esgq., 
for State of Alaska, Dept. of 
‘Transportation and Public Facili- 
 ties;. M. Francis. Neville, Esq., 

Office of the Regional Solicitor, 
for the Bureau of Land Manage- 
ment; Larry A. Wiggins, Esq., for 
MTNT, Limited; Elizabeth S. In- 
graham, Esq., for Doyon, ae 
ed. 


OPINION BY ALASKA NATIVE 
CLAIMS APPEAL BOARD 


Summary of Appeal 


_ This appeal questions the status 
of an Air Navigation Site with- 
drawn by Secretary’s Order for 
use by the Territory and following 
Statehood, operated by the State 
. of Alaska. No specific transfer of 


title was ever requested or took . 


place between the Federal Gov- 
ernment and the State. The first 
question is whether the State 
even has a property interest in 
the Air Navigation Site, sufficient 
to appeal within the Board’s 
_ standing - regulations: in 43 CFR 
4.902. The Board holds that the 
use by the State is an authorized 
use, and therefore: sufficient. for 
standing to raise the: question of 
the status of the land. 


The second question is whether 


the State of Alaska’s use is an in- 
terest leading to a fee or is a less- 
than-fee interest protected by 
§14(g) of ANCSA. The. Board 


holds’ that the State’s interest 


could not lead to a fee without 
specific act, and since the use in- 
“issued” as that 
term is used in § 14(g), is not pro- 
tected under that section. of 


. . ANCSA. » 
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The Board holds that the State 
of Alaska’s interest is protected 
under § 14(c)(4) of ANCSA, and 
pursuant to requirements of 43 
CFR 2651.6(b), the Secretary will. 
include in the conveyance to the 


village corporation any and all | 


covenants. deemed necessary to 
insure fulfillment of the corpora- 
tion’s obligation. | 


- Jurisdiction — 


The Alaska Native Claims 7 
Appeal Board, pursuant to delega- 


- tion of authority in the Alaska 


Native Claims Settlement Act 
(ANCSA), 85 Stat. 688, as amend- 
ed, 48 U.S.C. §§ 1601-1628 (1976 
and Supp. I 1977), and the imple- 
menting regulations in 43 CFR 
Part 2650 and 48 CFR Part 4, Sub- 
part J, hereby makes the follow- 
ing findings, conclusions and deci- 
sion. : 


Procedural Background - 


Selection Application F-14942-— 
A was filed Nov. 27, 1974, by Gold 
Creek Limited for the Native Vil- 
lage of Takotna under provisions 
of § 12(a) of ANCSA for the sur- 
face estate of lands near Takotna. . 
On Nov. 15, 1976, Gold Creek | 
Limited consolidated with other 


Native villages. and formed a - 
single new corporation, MTNT, _ 
_ Limited (MTNT). 


The Bureau of. Land ni aaie: 7 
ment’s (BLM’s) Decision F-14942- 


A, dated Mar. 30, 1979, published . 


in 44 FR 19257 (Apr. 2, 1979), ap- 
proved for conveyance to MTNT, 
pursuant to §14(a) of ANCSA, 


lands, including those at issue in . 


this appeal. | 
On May 4, 1979, thes State of 
Alaska, Department of Transpor- 
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eee and . Public” 
(State), filed its appeal of BLM’s 
decision. In its statement of rea- 
- sons, the State asserts that “[t]he 
BLM has failed to recognize and 


exclude (Air Navigation Site) ANS 


181 from the DIC to MTNT.” 
The BLM’s Answer, filed . on 


June 22, 1979, requests that the 


Board dismiss the State’s appeal 


of the decision to convey the lands _ 


in question to MTNT and asserts, 


me) that Appellant, State of Alaska, has 
. failed to allege sufficient facts to estab- 


lish standing to bring appeal; | 

(2) that no basis is shown by State of any 
Federal-created interest which requires 
recognition of ANS 181 as a valid exist- 
ing right; and 


| (3) that the interest, if any, of appellant to . 


continue operation of this airport is pro- 
_ tected under § 14(c) of ANCSA. 


| July 10, 1979, reiterated that its 


operation of the Takotna Airport, . 


Air Navigation Site (ANS) 181, is 
a sufficient basis for standing as 


an appellant and further that the 


withdrawal of ANS 181 consti- 


tutes such an interest as to re-_ 


quire BLM to exclude the affected 


land from the Decision to Issue 


Conveyance (DIC). 

At the conclusion of a confer- 
ence held on Aug. 20, 1979, cer- 
tain initially raised issues were 
resolved by agreement of the par- 
‘ties and the Board ordered that: . 

1. The facilities at Air Navigation Site 
131 are not.a terminal airport within the 
meaning of the exception contained in the 
statute under which ANS 1381 was with- 
drawn (49 U.S.C. § 214). 

2. Public Land Order 5444 is not rele- 


_ vant to this appeal and references to it in 
the State’s brief should be disregarded. 


The State and the BLM filed a 
further stipulation on Aug. 29, 


Facilities 


1979, in which it was agreed that, 


(1) the legal description for the — 
Takotna Airport is the same as 


the legal description in the State’s 


Statement of Reasons, and (2) the 
-Takotna Airport consists of a 


landing strip, reflectors, a storage 


building, and a wind sock. The 
runway has a gravel surface. 


The State filed a supplemental 
memorandum on Sept. 21, 1979, 


- and BLM’s response to the State’s — 


supplemental. memorandum was 


filed on Oct. 17, 1979. 


Withdrawal of ANS 131 for ‘i 7 


Takotna Airport was by Secre- — 
tary’s Order, filed on Nov. 15, | 


1939, in F.R. Doc. 39-4228, which | 
included the following: 7 


Eg Air Navigation Site Withdrawal No. 131 
The. State’s response, filed on 7 


Alaska 


it is ordered, under anid pursuant to the | 
provisions of section 4 of the act of May 


24, 1928, 45 Stat. 728, that the public lands’ 


lying within the following described 
boundaries in Alaska be, and they are 
hereby, withdrawn from all forms of ap- 
propriation under the public-land laws,,. 


subject to valid existing rights, for use by 


the Alaska Road Commission in the main- 
tenance of air navigation facilities: 
Beginning at Corner No. 1, which is 
1719.5 feet N. 8°44’ W. from Corner No. 2 | 
of U.S. Survey No. 2058, approximate lati- | 


_tude 68° N., longitude 156°05’ W; thence N. 


36°36'30" E. 1880.3 feet to Corner No. 2; 


thence S. 41°23’ E. 1595.4 feet to Corner 
~ No. 3; thence S. 59°50’ W. 1014.7 feet to 


Corner No. .4; thence No. 81°21’ W. 1313.9 
feet to place of beginning, taining ae apr 


- proximately 34.4 acres; 


Withdrawal “Modification was 
filed June 20, 1955, in FR 55-4739 


signed by Lowell M. Puckett, 


Area Administrator pursuant to 


—§4 of the Act of May 24, 1928 (45 — 
Stat. 729; 49 U.S.C.A. § 214 and to 
§ 1.50), Delegation Order No. 541 
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of Apr. 21, 1954, which, inter alia, | 


provides: 


_ [T]he following existing Sdiewale are 
modified to delete in the first paragraph - 


' thereof “for the use of the Alaska Road 
Commission” and substitute therefor 
“under the jurisdiction of the Department 
of the Interior, for the benefit of the Terri- 
tory ‘of Alaska, Department of Aviation.” 
The following withdrawals are so modified: 
* * * A. N.S. 181, Colorado, -Takotna, and 
Tatina we Alaska: [Italics added.] 


.. Sec. 4. of the Act of May 24, 
1928, 
U.S.C.A. § 214: 


The Secretary of thie Interior ‘is aay 
authorized, in his discretion and under 


such rules as he may prescribe, to grant — 


permission for the establishment of beacon 


lights and other air-navigation facilities, © 


except terminal. airports, upon tracts of 
- .umreserved and unappropriated public 
lands of the United States of appropriate 
size, and may withdraw the lands for such 
purposes. 

Sec. 704(a) of the Federal Land 
~ Policy and Management Act of 
1976 (FLPMA), P.L. 94-579, Title 
VII, 90 Stat. 2792 (Oct. 21, 1976), 
provides in pertinent part: ‘“[Tyhe 
following statutes and. parts of 
statutes are repealed: * * * Act of 
May 24, 1928, Chapter 729, Sec- 
tion 4, Statute at. Large 45: 729, 49 
U.S.C, 214.” 

Sec. 701(a) provides: 


Nothing in this Act, or in any amendment 


made by this Act, shall be construed as 


terminating any valid lease, permit, 


patent, right-of-way, or other land use. 
right or authorization. existing on the date | 


of approval of this Act, 


Regulations adopted by the De- 
partment of the Interior . were 
published Aug. 22, 1928, as Circu- 


lar 1161 in 52 D.L. 476, Leasing of | 
Public Lands for Airports and. 


Aviation Fields—Act of May 24, 
1928, provides that Government 
departments and agencies: operat- 
ing aircraft may be granted per- 
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Ch. 728 (45 Stat. 729); 49 


{89 I.D. 


mission to establish Beason lights — 
and other navigation facilities, 
except terminal airports, on tracts 
of unreserved and unappropriated 
public lands and that the Secre- 
tary of the Interior may withdraw 3 


such lands. | 
Regulations: implementing the — 


provisions of 45 Stat. 728 are-set 
forth in 438 CFR Part 251—Air- 
ports and Aviation Fields, §§ 251.1 
through .16 (1938), state that the 
Act of May 24, 1928 (45 Stat, 728; 
49 U.S.C. 211-214) authorizes the. 
Secretary of the Interior, in his 
discretion. and under such rules 
and regulations as he may pre- 


scribe to grant permission for the . 


establishment of beacon lights and 
other air navigation facilities, 


except terminal airports, upon un- 
reserved | 

public lands and to withdraw such 

lands for such purposes. 


and unappropriated - 


Position of the Parties | 


_ APPELLAN T 


ee State of Alaska, as- 
serts that, while ANS 181 was 


never conveyed by specific docu- 


ment to the State, the State has 
nonetheiess acquired an owner- 
ship interest sufficient to defeat 
selection by a Native corporation 
pursuant to ANCSA. 
takes the position that ANS 131 is 


a valid existing right leading to a 


fee interest protected by § 14(g) of © 
ANCSA and therefore must be ex- 
cluded from the conveyance docu- 
ment. 

The State points out that the 
Territory of Alaska, succeeded by 
the State of Alaska, has been op- 
erating the Takotna Airport facili- | 
ties for approximately 40 years on 
lands withdrawn for this specific | 


The State - 
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purpose by the Federal govern- 


ment, and this lawful operation is 
the result of an ownership inter- 
est in ANS 181 which cannot be 
denied or ignored by the BLM. 


The State asserts that while. the | 
-. withdrawal for ANS | 131 was 


made in 1928 by Secretarial Order 
for the benefit of the Alaska Road 


Commission, for maintenance of 


air navigation facilities, the with- 
- drawal modification of 1955 spe- 
cifically struck the language re- 
ferring to the Road Commission 


and substituted “under jurisdic-. 


tion of the Department of the In- 
terior, for the benefit of the Terri- 
tory of Alaska, Department of 


_ Aviation.” It is this modification © 
language, making the Territory 


_ the beneficiary of the withdrawal, 
that created a trust which the 


State maintains has not been. spe 


cifically revoked. 
The State argues that by terms 
of statutory authorization (49 
US.C. § 214) and regulations (43 
CFR 251.14) the withdrawal is 


; treated similar to a lease, and 
while indefinite in term, it cannot © 


be terminated unless there has 


been a failure to comply. with all 


requirements of use for stated 
proper purpose. The State con- 
tends that the Department. of In- 
terior holds the land in ANS 181 


withdrawal for benefit of the 


State which is a legal equivalent 
of a fee simple on a condition sub- 
sequent. The condition subsequent 
being that no termination or can- 
cellation- of the State’s interest 
could be made by the Secretary of 
Interior without. a concurrence by 
the State of a condition causing a 


revocation. Withdrawal of ANS _ 


Pub. L: 
Stat. 141, as amended, appears to 


131 for benefit of a State agency — 
cannot be revoked without re- 
sponse of that agency. 


The State asserts that the 


- Alaska Statehood Law, Pub. L. 
85-508, July 7, 1958, 72 Stat, 339, 
as amended, in §5 and § 6(k), as 


well as the Alaska Omnibus Act, 
86-70, June 25, 1959, 73. 


have intended to transfer to the — 
State all interests of the Federal: 
Government which would normal- 
ly be the province of a state Bov- 
ernment. ) | | 


BLM contends that due to the 
failure of the State to allege. and 


establish a sufficient property in- 
terest in the land included within — 


ANS 181, there is no standing to 


bring this appeal within the provi- 


sions of 48 CFR 4.902. 


BLM denies that the Territory | 
acquired a property interest in 
the lands withdrawn for ANS 131 
because the withdrawal of ANS 


181 does not convey a property in- 


terest but merely restricts. that 

land from application of public 
land laws and sets it aside for a 
specific purpose. BLM points out 


thet the language permitting such 
-withdrawals in 49 U.S.C.A. § 214 


gives no authority for conveyance 
of any property interest, but only 
gives permission for a restricted 
purpose. use. | : 
BLM asserts that. since the Ter- 
ritory acquired no property inter- _ 
est in lands by virtue of ANS 131, | 
none could pass to the State 


under terms of either § 5 or § 6 of - 


the Statehood Act. Further, 


grants passing to the State under 


826 


; § 6 do not ace any possible in- 


terest included within an ANS 
- withdrawal. 


The BLM asserts that the ‘Om- 


-nibus Act also makes no transfer. 
of any interest of an ANS to the 
State inasmuch as § 35 is. specifi- 
cally limited by its terms to those 
public airports under jurisdiction - 


of FAA and constructed and 


- maintained under the Act of May — 
28, 1948 (48 U.S.C. § 485 et seg.) 


Sec. 21 involves only a transfer of 


Bureau of Public Roads interests _ 
the BLM’s decision before the 


from the Department of Com- 


merce to the State and therefore 
_ has no applicability to any possi- — 
ble interest under an. ANS with- — 


_ drawal. 
Sec. 45 of the Omnibus Act gave 


the Secretary of the. Interior dis- 


cretion, to July 1, 1966, to trans- 
fer various interests in Federal 


functions in Alaska. Sec. 46 pro-. 
vides a Jan. 1, 1965 deadline for 


settlement of disputed interests 
- which may arise between the Fed- 
~ eral and State Governments. BLM 


argues that while either section 


could have been the source of pos- 
sible authority to transfer an 
ANS interest, neither was, utilized 
in this instance. — 

BLM _ further Sesearis® 
ANCSA is itself a specific statu- 


tory authority for conveyance of 


land within the ANS withdrawal 
inasmuch as provision is made 


that all Federal interests in land 
- gurrounding Native villages is 


available for selection, except for 
only those omitted Federal inter- 
ests specified in the Act, and 
: whatever interests the State has 
in ANS 181 are, specifically pro- 
tected under § 14(c)(4).. 


DECISIONS OF THE | DEPARTMENT OF THE INTERIOR . 


to the 


> that | 


BOLD. 
Desaon: _ 
~The issues before the Board in 


this appeal are: (1) whether the > 


State has standing to appeal the 


-BLM’s decision to convey lands 
within ANS 181; and (2) in the 
event standing to appeal is. al- 


lowed, whether the BLM erred in 


‘failing to exclude the lands within 


ANS 131 from its decision approv- 
ing the same lands for conveyance 
Native opperavon of 
MTNT. 

Standing of a party to appeal 


Board is governed by regulations 
in 48 CFR 4.902: | | 


Any party who claims a property mtees 
est in land affected by a determination 


from which an appeal to the Alaska 
Native Claims Appeal Board is allowed, or _. . 


an agency of the Federal Government, — 
may appeal as provided in this subpart. — 
However, a regional corporation shall have | 
the right of appeal in any. case ee : 


land selections. 


BLM asserts that the mere use 
by the State, although authorized, 
is not sufficient. to constitute a 
property interest within the 
standing requirement of § 4.902. 
BLM cites the prior ANCAB deci- 


sions of Appeal of Lois A. Mayer, 


3 ANCAB 77 (1978) [VLS 78-46], 


Appeal of State of Alaska, 38 


ANCAB 11, 85 LD. 219 (1978) 


.[VLS. 771-11} and Appeal of State 
of Alaska, 3 ANCAB 196, 86 I.D. » 


225 (1979) [VLS 78-42], as appeals 


- dismissed by the Board for failure 


to show a property interest. 

The circumstance common to 
each of these decisions is that the 
appellant was unable to show that 
the land approved for conveyance 
to the Native corporation was the - 
same land claimed by appellant as 


a property interest. 
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_ “Tt i is undisputed. in this ape 
‘that ANS 131 is located within 
the lands selected by MTNT and 
further that the BLM’s. decision 

- approved these same lands for 


conveyance without excluding any 


lands within ANS 131 or without 


Therefore, the basis 
upon which standing was denied 
in these cited cases has no appli- 
cation to the issue before the 
_ Board.in this .appeal. 

It is also undisputed that the 
Federal Government did not, by 
specific document, convey ANS 
181 to the State. BLM’s position is 
simply that without a conveyance 
made to the State of. ANS 181, 


. there can be no basis to assert 


any property interest within the 
meaning of 43 CFR 4.902. _ 

The Board agrees with the BLM 
that the Secretary’s Order with- 
drawing lands for ANS 1381 cre- 
ated no fee interest or right to fee 


interest in. the land in either the . 


Alaska Road Commission, or upon 
modification, the Territory. of 
Alaska; nor does the statutory au- 
thorization contemplate a transfer 
of title from the Federal Govern- 
ment on the basis of the aes 
drawal. . 

A PLO which withdraws sail re- 
serves public lands for the use or 
need of a Federal agency is limit- 
ed to the purpose and intent 
stated or which can be construed 
from its terms. See The Effect of 
_ Public Land Order &2 on the Own- 
ership of Coastal Submerged 
- Lands in. .Northern Alaska, 


Hobbs, A-31051, 77 LD. 5 (1970), 
also Appeal of Paug-Vik, Ine., 


Vie 
36911, 86 LD. 151 (1978). Louis J. 


Ltd, 8 ANCAB 49, 85 LD. 229 a 


(197 8) [VLS 77-2]. | 
_ The Board also agrees with the 
position of the BLM that. no fee 


interest to ANS 131 was trans- 


ferred by inference to the State 


: under any provisions of either the 
including any interest showing its : 
existence. 


Omnibus Act. or the Statehood 


Act. It is uniformly held that au-_ 
thorization to convey title to Fed- 


eral lands must be specific and 
will not be merely inferred. when 
statutory provision can be con- 
strued otherwise. Union Oil Co. of 
California v. Morton, 512 F.2d 
743, 748 (9th Cir. 1975); also, Sun — 
Studs, Inc., 27 IBLA 278, 287-88, 
83 I.D. 518, 522 (1976), and cases 
cited therein. 

The Board does. not find that 
any authority submitted by the 


' State would enable a construction 


of the Secretary's Order, as modi- 
fied, or of the provisions of the 
Statehood Act, or the Omnibus — 
Act that title to lands within ANS 
131 could pass.to the State with- 


out a specific conveyance from the 


Federal Government: The State’s 


argument that such general provi- 


sions can be construed as authori- 
zation to pass title to ANS 181 
without a specific. conveyance «is 
contrary to the holdings noted 
above as well as the express provi- 


sions of §45(a) of the Omnibus 


Act. The Board’s adoption of the 
State’s: position would render the ~ 
provisions of § 45(a) of the Omni- 


bus Act which authorizes. the 
transfer of lands by the Federal — 


Government to the State as. being 
superfluous. | 
However, the Board’s Andie. 


that no fee interest in ANS 131 
transferred either to the Territory. 


328 


or to the State does not preclude a- 


finding that the State has suffi- 
cient property interest to appeal 
the status of ANS 131 under 
ANCSA. Both ANCSA and its reg- 
ulations protect valid . existing 


rights of a less than fee nature 


and the Board has never held that 
fee interest is required for stand- 
ing under 48 CFR 4.902. 


unauthorized by statute, lease, 
contract, or permit, does not con- 
stitute a claim of “property inter- 
est” required by 43 CFR 4.902. 
Appeal of Sam E. McDowell, 2 
ANCAB 350. (1978). 

It is undisputed in this appeal 
that the Territory was authorized 
to use land for a specific purpose; 
_ that it did so; and that the oper- 


ational functions. and mainte- 


nance of the facility, to whatever 
degree such exist, continued to be 
performed after Statehood by the 
State of Alaska. 

Provisions of § 6(k) of the State- 
hood Act and §§ 21, 35 and 45 of 
the Alaska Omnibus Act were to 
assure that those Territorial func- 
tions which are being carried out 
pursuant to Federal law, would be 
- continued by the State. Sec. 5 of 
the Statehood Act reflects a clear 
intent to effect a transfer of inter- 
ests which may have accrued in 
the Territory at time of statehood. 

Therefore, without. giving any 
weight to the assertion by the 
State that it did acquire a specific 
title interest to the lands within 
ANS 181, the Board concludes 
that for purposes of standing, it is 
sufficient to show that no diminu- 


_ tion of any interest the Territory | 
-may have had was caused by 


Alaska becoming a State, and, so 


.long as the Secretary’s Order was 


_ DECISIONS - OF THE ae OF THE INTERIOR 


~The 
Board has found that mere use, 


[89 LD. - 


not rescinded, the State succeeded 
to the use of the land for the 
same purposes and under the | 
same conditions as ‘granted. the ; 
Territory. 

[1] The Board holds that, ae | 
pursuant to lawful authority, 
lands are withdrawn by Secre- 
tary’s Order for an Air Naviga- 


tion Site for the benefit of the 


Territory of Alaska, and when the 
Secretary’s Order was not rescind- 
ed upon statehood, and the State 
continued operation of the ANS 
facility, the State has standing to 
assert a claim of property inter- 
est, within the meaning of 43 CFR 
4.902, for. purposes of appealing 
the status of the ANS. , 

The next question is whether 
the interest the State has is pro- 
tected under -ANCSA -in such 
manner that BLM erred in failing 
to exclude the lands within ANS 
181 from its decision approving 
the same lands for conveyance to 
the Native Corporation of MTNT. 

The Board has already held | 
that the State did not receive a 


title interest to ANS 1381 because © 


neither the language of the en- 
abling statute nor the Secretary’s 
Order transfers a title interest to 
the Territory; and no_ specific 
transfer of ANS 131 resulted from 
the Statehood Act or the Omnibus 


_Act.: Therefore, because ANS 1381 


is neither a fee interest, nor an 
interest leading to a fee, it does 
not come within the requirement 
of 48 CFR. 2650.3-1(a) that. “‘all 
conveyances issued under the act 
shall exclude any lawful entries or 
entries which have been perfected — 
under, or are being maintained in | 
compliance with, laws leading to 
the ecquisiacn. of title. o [Italics 
added.] | 
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The — only other. 
which requires exclusion of air- 
port-related facilities is 43 CFR 
—-2651.6(a): | | 
Every airport and air navigation facility 


owned and operated by. the United States 
which the Secretary determines is actually 


used in connection with the administration. 


of a Federal program will be deemed a 
“Federal installation” under the provisions 
of section 3(e) of the Act, and the Secre- 
tary will determine the smallest practica- 
ble tract which shall enclose such Federal 
installations. Such Federal installations 
are not: public lands as defined in the act 
and are therefore not “lands available for 
_ selection” under the provisions of these 
regulations. , 


However, as no contention . is 
made in this appeal that a Feder- 
_al interest, within the meaning of 
the regulation, existed in ANS 
131 after Statehood there is no 


basis ‘to exclude the withdrawn 


land pursuant to § 38(e) of ANCSA. 
The State also argues that ANS 


131 could be considered. in the. 


nature of a lease and as such 
would be protected as a valid ex- 
isting right pursuant to § 14) of 


ANCSA. The Board has ruled that 
valid existing rights protected by 
_ §14(g) include both interests of a - 


_ temporary or limited nature, and 
interests leading to the acquisi- 
tion of title, when such. interests 


were created prior to ANCSA and 


are being perfected or. maintained 
pursuant to State or Federal law. 
(Appeal of Tanacross, Inc, 83 
ANCAB 219, 86 I.D. 257. (1979) 
[VLS 76- 13],) Sec. 14(g) states: 

All conveyances made pursuant to this Act 
shall. be subject to valid - ‘existing, rights. 


Where, prior to patent of any land or min- 
| erals under this Act, a lease, contract, 


permit, right-of-way, or easement (includ- 


ing a lease issued under section 6(g) of the 


_- Alaska Statehood Act) has been issued for 


regulation 


the Federal. Airport Act 
US.C.A. § 1101 et seg. (1963), 60 


is not 


the surface of minerals covered under such 


_ patent, the patent shall contain: provisions 


making it subject to the lease, contract, 


permit, right-of-way, or easement, and the 


right of the lessee, contractee, permittee, 


or grantee to the complete enjoyment of 
all rights, privileges, and benefits thereby 3 


granted to him. [Italics added.] 


The State has continued oper- 
ation of ANS 131 on land with- 


drawn for the Territory, but has 


never made application for the 2 
land under Federal law, although 


it could have done so. The term 
“Gssued” as used in § 14(g)-clearly 


contemplates application by a 
claimant for a use or right to land 


available under public laws and 


subsequent response. This was the 


_Situation in Appeal of Tanacross, 


Inc. In that appeal, the State has — 
applied for title to an ANS site. 

withdrawal pursuant to §16 of 
(49 


Stat. 170, 179, as amended). The 
Board held that “application. by 
the State of Alaska for lands 


under the Federal Airport Act 


and compliance with such law 
leading to the acquisition of title 
prior to ANCSA is sufficient to 
create a valid existing right in the 
State. of Alaska~ protected by 


—§ 14(g) of ANCSA,” Appeal of Tan- 


across, Inc., supra, at 265. 
[2] In the present appeal, the 


State has never made application 


for ANS 181; The Board concludes 


that when the State has contin- 
ued operation of an ANS. with- 
drawn by Secretary's Order. for — 


use by the Territory, but has 
never made application for the 
withdrawn land under any Feder- 
al law, the State’s use of the ANS” 
“issued” within the mean- 


ing ; of § 14@) of ANCSA and what- 


ever right the State has to contin- 
ued use of the land is not protect- 
ed pursuant to § 14(g). 

It is unnecessary in this appeal 


that the Board make a determina- 


tion of the. precise manner the 
BLM would be required to give 


recognition in the decision to the 


State’s interest in ANS 131. 
The conclusion not to make 
such a finding is based upon the 


specific provisions of § 14(c)(4), as 


amended, which enables the im- 
_plementing of the merits of the 


State’s interest to be made only. 


after conveyance by the BLM to 
the selecting Native corporation 
after which the Board would lose 
jurisdiction. See Appeal of James 


W. Lee, 3 ANCAB 834 (1979) [VLS 


79-11}. 
After reviewing the’ relevant 


statutes and legislative history, it 
is evident to the Board that the. 
State’s interest in ANS 181 is the . 


subject of § 14(c)(4) of ANCSA as 
amended by § 1404 of the Alaska 
_ National Interest Lands Conserva- 
tion Act (ANILCA), P.L. pee 
94 Stat. 2493 (Dec. 2, 1980): - 


“(c) Section 14(c)(4) of such Act is pends | 


ed to read: 


_“{4) the Village Corporation shall convey. 
State, or to. 


- to the Federal Government, 
the appropriate Municipal Corporation, 

title to the surface estate for airport sites, 
- alrway beacons, and other navigation aids 


as such existed on December 18, 1971, to-_ 
gether with such additional acreage and/ | 


or easements as are necessary to provide 
related governmental services and to 
insure safe approaches to airport runways 
as such. airport sites, runways, and other 


- facilities.existed as of December 18, 1971.” 


The requirement. that, after re- 


ceiving patent, a Native corpora- 


tion shall convey title of airport 


lands to the proper governmental 
entity, was introduced as an 


ee DECISIONS OF THE ‘DEPARTMENT OF THE ‘INTERIOR 


otherwise 


[89 LD. 


amendment tortie final version of 
the ANCSA legislation by USS. 


‘Senator Mike Gravel: 


There are many airports. rounds various 
villages which were acquired under verbal . 
agreement. This gives title for the airports 


and airways so that title can be vested 


with the State of Alaska, so that these 
services can continue. It.is in the best in- 


terest of the State and the individual vil- 


lages in question. That is why I have of- 
fered the amendment. 


92 Cong. Rec. S. 17276, 17309 


(1971. 


[3] Thus, § 14(c4). makes special 


provision to guarantee title to the 


State, and other government enti- 
ties, of airport-related lands not | 
protected | under 
ANSCA. The Board holds that 
when the State has continued op-. 
eration of facilities on an ANS> 
withdrawn by Secretary’s Order 
for use by the Territory, but has . 
never applied for the land under 
Federal law, the State’s interest 


in the ANS is protected pursuant | | 


to § 14(c)(4) of ANCSA, as amend- 
ed, which requires the Native cor- 
poration to convey title to the 
State, together with such addi- 


tional acreage and/or easements | 


as are necessary. | | 

The Board has previously held 7 
that it is. without jurisdiction to 
adjudicate claims of interest aris- 
ing from § 14(c). A Native corpora- 
tion is not required to reconvey 
land under this section until after _ 


‘it. receives interim conveyance;. 


therefore, an appeal brought prior 


to interim conveyances as to 


which lands were or were not re- 
conveyed to the applicant would 
be: premature. At the same time, 
the Board has ruled that the De- 


partment loses jurisdiction after. 


interim conveyance, that is, after 


_the land has been conveyed to the 
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| N eiive: -Sotontation: epeal: of 


dames W. Lee, supra. Therefore, 
the Board’s rulings in this appeal 
do not purport to determine what 
acreage, within or in addition to 
the ANS site, must be conveyed or 
reserved to the State pursuant to ; 
—— -§ 14(c)(4).. | ) 

The Board also held. in Appeal 


of James W. Lee, supra, that: 


A reservation in a decision to convey, 


stating that: conveyance to the village cor- . 


poration is subject to the requirements of 
§ 14(c) of ANCSA, protects rights in use 
and occupancy of the land, if any, claimed 
by the appellant under §14(c), until the 
village corporation makes a determination 
as to the appellant’s rights under § 14(c). 


The Board’s finding that the 


general reference to § 14(c) 1s suf- 


ficient to protect the rights of 
claimants, was based’ on 48 CFR 
2651.5: “[Clonveyances issued to 
village corporations shall provide 


for the.transfer of the surface es- - 


tates specified in section 14(c) of 
the Act.” ; 
However, regulations in 43 CFR 


-2651.6(b) require different treat- - 


ment for conveyances subject to 
§ 14(c)(4) reconveyances. 43 CFR 
2651.6(b) provides that: 


The surface of all other lands of existing 
airport sites, airway beacons, or other 


navigation aids, together with such addi- — 


tional acreage or easements as are neces- 
sary to provide -related services and to 


insure safe approaches to airport runways, | 


shall be conveyed by the village corpora- 
tion. to the State of Alaska, and the Secre- 
tary will include in the conveyance to any 
village corporation any and all covenants 


which he deems necessary to insure the ners. 


fillment of this obligation. [Italics added.] 


The question of what covenants 
| die Secretary can include in con- 
_veyances to Native corporations 
pursuant to this regulation is not 


the subject of this appeal. Howev- 


er, it is evident thee the Board’s 
previous holding in James W. Lee, 


supra, that a general reference to — 


§ 14(c) is sufficient to protect the | 
rights of claimants, may not be 
applied to § 14(c)(4). . 

[4] Having ruled that ANS 131 
is protected under § 14(c)(4), the 
Board holds that the Secretary is 
bound by his own regulations and 


- therefore, as to the State’s claim 


to ANS 131, will include in the 
conveyance to the village corpora- 
tion, any and all covenants which 
he deems necessary to insure the 
fulfillment of the corporation’s ob- 
ligation under §14(c)(4), as re- 
quired by 43 CFR 2651.6(b). 


Order | 


The conveyance document . 
issued pursuant to the above-des- 
ignated decision of the Bureau of 
Land Management will include. 
any and all covenants which the 
Secretary deems. necessary to 
insure the fulfillment of the vil- 
lage corporation’s obligation pur- 
suant to § 14(c)(4) of ANCSA, as 


amended. 


JuDITH M. Brapy 
Administrative Judge — 


JOSEPH A. BALDWIN 
Administrative Judge 
REBEL COAL CO., INC. 
ISLAND CREEK COAL co. 
4 IBSMA 69 


~ Decided Sate BL, 1982 
“Appeal by the Tug Valley Recov- 


_ery Center from the Oct. 2, 1980, 
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decision of Administrative Law 
- Judge Tom M. Allen denying its 
petition for intervention’ in 
Docket No. CH 0-1-A, a permit 


suspension or revocation aa 


ceeding. | 
Affirmed and ronianded 


1. Surface Mining Control and 
Reclamation Act of 1977: Admin- 
istrative Procedure: Interven- 
tion—Surface Mining. Control 
and Reclamation Act of 1977: Ap- 
peals: Generally 


An order-by an Administrative Law J udge i 


denying a petition to intervene may be ap- 
pealed to the Board under 43 CFR 
4,1271(a). | 


2. Surface Mining Control and 
Reclamation Act of 1977: Admin- 
istrative Procedure: Interven- 
tion—Surface Mining Control 
and Reclamation Act of 1977: 
Suspension or Revocation of Per- 
mits: Generally 


Where a corporation petitions to intervene 


in a suspension or revocation proceeding 
on its own behalf and not as a representa- 
tive of its members, but alleges no injury 
to itself, it is not entitled to intervene as a 
matter of right under 43 CFR 4.1110(¢)(2). 


3. Surface Mining Control and 
Reclamation Act of 1977: Admin- 
istrative Procedure: Interven- 
tion—Surface Mining Control 
and Reclamation Act of 1977: 


Suspension or Revocation of Per-. 


mits: Generally 


Where the only interest asserted by one 
petitioning to intervene in a suspension or 
revocation proceeding is in the preceden- 
tial effect of the ruling to be made, and 
the ultimate interest of petitioner may be 
- asserted in another, more appropriate pro- 


ceeding, denial of permission to intervene — 


under 48 CFR 4.1110) is not an abuse of 
- discretion. 


APPEARANCES: L. Thomas Gal- 


loway, ray . and Richard L., 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[89 1.D. 


Webb, Esq., Center for Law and | 


Social: Policy, Washington, D.C., 


and Tobias J. Hirshman, Esq., 


Appalachian Research and. De- 


fense Fund, Charleston, West 
Virginia, for Tug Valley Recov- — 
ery Center; Billy Jack Gregg, 
Esq., Office of the Field Solicitor, 
Charleston, West Virginia, Mark 
Squillace, Esq., and Marcus P. 
McGraw, Esq., Assistant Solicitor 
for Enforcement, Office of the 
Solicitor, Washington, D.C., for 
the Office of Surface Mining Rec- 
lamation and Enforcement; Greg- 
ory R. Gorrell, Esq., and Mark C. 
Russell, Esq., Jackson, Kelly, 
Holt & O'Farrell, Charleston, 


‘West Virginia, for Island Creek 


Coal Co. and Rebel Coal Co., Inc. 
OPINION BY INTERIOR 


- BOARD OF SURFACE MINING 


AND RECLAMATION APPEALS 


The Tug Valley Recovery 
Center (TVRC) has sought review 
of the Oct. 2, 1980, decision of Ad- 
ministrative Law Judge Tom M. 
Allen denying TVRC’s petition to 
intervene in a proceeding initiat- 
ed by the Office of Surface Mining 
Reclamation and Enforcement 
(OSM) with an order to show 
cause why a surface coal mining 
permit should not be suspended or 
revoked. For the reasons set. forth 
below, we affirm that decision and 
remand the case to the Hearings 
Division for further proceedings. 


_ Background 


On Apr. 8, 1980, OSM issued to 
Rebel Coal Co., Inc. (Rebel), and 
Island Creek Coal Co. (sland 
Creek), an order to show cause 
why Rebel’s West Virginia surface © 
mining permit 1386-79 should not 
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be suspended or revoked as the 
consequence of an alleged pattern 
of violations at the Rebel No. 


mine, located in Logan County, — 
West Virginia. 1 OSM issued the — 


order pursuant to sec. 521(a)(4) of 
the Surface Mining Control and 


Reclamation Act of 1977 (Act) ?_ 
and filed it- with the Office of 


Hearings and Appeals, in accord- 


ance with 43 CFR 4.1190, to initi- : 


ate a review proceeding. | 


On April 15, 1980, TVRC filed a. 
petition to intervene in that pro- 


ceeding under 43 CFR 4. 1110(c)(2) 
or, alternatively, 43 
A, 1110(d). 3 TVRC is a nonprofit 
corporation, formed in (197%, 
whose purpose 1s __ 


to provide emotional, physical, material, 
and spiritual assistance to the victims of 
_the flood which occurred in the Tug Valley 
the week of April 4, 1977. To implement 


1 The order is somewhat ambiguous regarding Island 
‘Creek. It is entitled: “In the Matter of: REBEL COAL 
COMPANY, INC. * * *, Successor in Interest to: 
ISLAND CREEK COAL COMPANY.’ ” The order is ad- 
dressed to “you,” and refers only to Rebel’s existing 
permit: In it, however, OSM alleges that Island Creek 
held permit 66-75 “on the same Rebel No. 2 Mine from 


1975 ‘to November 9, 1979,” owns all the coal mined at™ 


Rebel No. 2, processes all that coal and disposes: of refuse 
at Rebel No. 2. Of the seven violations cited as constitut- 
ing the pattern of violations, six of the notices were 
issued to Island Creek while it operated Rebel: No.2. All 


the parties, including Island Creek, and the Administra- : 


tive Law Judge treat both companies as respondents. 

2 Act of Aug. 3, 1977, 91. Stat. 445, 506, 30. U.S.C, 
§.1271(aX4) (Supp. II 1978). 
._ 1 TVRC sought to intervene on the basis of 43 CFR 
4, 1110(ck2) or (d), which provide: 

“(¢) The administrative law judge or the Board shall 
grant intervention where the petitioner— 

. a + . 2 4 


~ (2) Has an interest which is.or may be adversely af- : 


fected by the outcome of the proceeding.. 

“(d) If neither paragraph (c)(1) nor (c)(2) of this gétion 
apply [sic],. the administrative law judge or the Board 
_ shall consider :the following in determining whether in- 
tervention jis appropriate— 

“(1) The nature of the issues; _ 

“(2) The adequacy of representation of ¢ petitioner’ s in- 
terest which is provided by the. existing pe to the 

proceeding; 
—  “(3) The ability of. the petitioner. to present releiant 
evidence and argument; and _ 

(4) The effect of intervention on the agency’s imple- 
mentation of its Seseony mandate.” 


CFR. 


these general purposes, ‘the corporation is 
specifically empowered to: 

(a) Assist in the development. of ade- 
quate pouring facilities for the one Valley 
area, _ 

(b) Engage in ecological and environmen- 
tal research to discover the cause of the 
above-mentioned flood and to suggest and 
advocate for the implemention of systems 
and measures designed to prevent the 


future occurrence of such a flood, 


(c) Act as a liaison between. the victims 
of the flood and state and Federal agencies 


administering flood relief programs, in- _ 
forming said victims of all grants, loans, — 


and other forms of assistance to which 
they are entitled. (*] . 


Consonant with petitioner's pur- 
pose, membership in TVRC is re- 
stricted to “all persons over the 
age of sixteen (16) years who 
reside in Mingo County, West Vir- 
ginia, or the communities in Pike 
and Martin Counties, Kentucky, 
which border on or be near the 
Tug Fork River.” > The mine in 
question, however, is located in 


Logan County, West Virginia. It 
“is in the watershed of the Trace 


Fork of the Guyandotte River, not 
in the watershed of the Tug 
River. a 

In its petition for leave to inter- 


~vene TVRC alleged only harm to 


its members as the basis for inter- 


vention: 


~The Tug Valley Recheees Center Is a 
nonprofit corporation ._ whose members 
reside in the vicinity, and downstream 
from the operation in question. The mem- 


bers of the Tug Valley:‘Recovery Center | 


utilize streams and rivers for recreation 
which are adversely affected by the contri- 
bution of pollutants from the said site to 
the waters of the area. Members of the 


* Articles of Incorporation of TVRC, Attachment I to 
Stipulation filed with Administrative Law Judge: Allen 
on Aug. 22, 1980. 

5 By-laws of TVRC, Attachment II to supwlaron, supra 
note 4, 

® Stipulation No. 7, supra note 4. 
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Tug Valley Recovery Center live down-- 


stream from the site and could be affected 


by flooding problems caused or aggravated rs 


by the said operation. ale 2233. 


No harm to TVRC as a corporate | 


entity was alleged. 
The Administrative Law J aioe 
held a hearing on the question of 


- petitioner’s standing to intervene. 


No evidence was proffered sup- 
_ porting petitioner’ S allegations re- 
_ garding its members or their in- 


terests which might be affected by 


‘the outcome of the proceedings. 
Although petitioner agreed at the 


close of the hearing to submit the 


name and interest of at least one 
of its members, it later informed 
_ the Administrative Law Judge © 


that the issue of standing to intervene in 


this case should be decided solely on the 


status of the Tug Valley Recovery Center 
as adduced from the stipulations, exhibits, 


and briefs submitted in this matter. ‘Thus, 


the movants- for intervention in this 
matter intends to submit no affidavits or 
other evidentiary matter and propose to 
have this matter adjudicated on the evi- 


dence presently before you in regard to the. 


issues of both permissive intervention and 
intervention of right. [J 


Following briefing: and the sub- 


mission of stipulations, the Ad- | 


ministative Law Judge denied 
TVRC’s petition on Oct. 2, 1980. 
On Oct. 8, 1980, TVRC filed a 
notice of) appeal. from that deci- 
sion with the Board under 48 CFR 
4.1196 and. 4.1271. The Board 
issued an order on Oct. 14, 1980, 


staying further proceedings below 


and ordering briefing. 
‘Meanwhile, TVRG had sought 
certification of the decision as. an 
interlocutory ruling under 48 CFR 
4.1124; The Administrative Law 
Judge denied certification in an 
4 Petition for Leave to Intervene, Apr. 17, 1980, par. 3. 


* Letter.of Sept. 11, 1986, from Tobias J. Hirshman to 
Administrative Law Judge Allen. 
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order dated Oct. 10, 1980. On Oct. 
-20, 1980, TVRC filed a petition for | 
an interlocutory appeal with the 


Board under 43 CFR 4.1272. The 
Board consolidated the petition 
with the notice of appeal in an 
order dated October 24, 1980. 


Discussion and Conclusions 


TL Reviewability | : 


[1] Initially, this. appeal raises 
the question of the proper proce- 
dure for obtaining Board review 


of an Administrative Law Judge’s 


denial of a petition for interven- 
tion. No provision in the proce- 


dural regulations in 43 CFR Part 
4, Subpart L, addresses this issue 


directly; however, the general 
appeal regulation of 438 CFR 
4.1271(a) provides that “[a]ny ag-. 


grieved party may file a notice of 


appeal from an order or decision 
of an administrative law judge 
disposing of a proceeding under 
this subpart ** *” The first 
question is whether there has 
been a “proceeding” in this case 
disposed of by order or decision, 
and, if so, whether TVRC was a 
“party” to that proceeding and ag- 
grieved by the disposition. — 
TVRC, although not a party to 


the action in chief, is, by defini- 


tion, a party to the attempt to in- 
tervene. It is the moving party. 
The hearing to determine wheth- © 


er or not TVRC should have inter- - 


venor status was disposed of by 
the order of the Administrative 
Law Judge denying TVRC such © 
status. We conclude that the hear- 
ing on the petition to intervene 


: pursuant to 43 CFR 4.1110 was a | 


“proceeding” as the term is used 
in 43 CFR 4.1271, that. TVRC was 
a party to the proceeding, and 
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that the Heniee of its petition ae 
an order disposing of the proceed- 


ing. Consequently, we hold that 
the order is appealable under sec. 
4.1271. Were we to rule otherwise, 
--we would have to conclude either 
(1) that the denial of a petition to 
intervene is never appealable, or 
(2) that. the appeal | cannot be 


made until there is a final judg- 


ment in the case in chief, in 


which event the entire matter 


might have to be retried. Neither 


alternative is acceptable.? 


° This accords with the more elightened judicial view, 
- although stated in a slightly different context, that all 
orders denying petitions for intervention should be ap- 
pealable: 


' “Under the traditional ae an order aeagig inter- 


vention of right is unconditionally appealable, but an 
order denying permissive intervention is appealable only 
if the district court has abused its discretion: 3B J. 


Moore, Federal Practice {| 24.15 (2d ed. 1974). This dis- - 


tinction, which means that the court of appeals must, 
consider the merits of the discretionary intervention to 
determine whether the order is appealable, has no prac- 


tical significance. Its only effect is to require that, if we - 
agree with the district court on the merits, we dismiss. 


the appeal instead: of affirming. The Second Circuit, in 
- reviewing a denial of intervention of right, has taken. the 
position that the distinction should be eliminated: ' ; 


“Commentators seem to agree that requiring appeala-_ 


bility of an order to turn on thé merits serves no useful 
purpose. They would prefer to.consider all denials of in- 


tervention final orders and therefore appealable, but 


would reverse only when a party is entitled to interven- 


tion as of right or the trial court abused its discretion in ~ 
denying permissive intervention. See Shapiro, Some . 
Thoughts on Intervention Before Courts, Agencies, and. 


Arbitrators, 81 Harv. L. Rev. 720, 740-51 (1968); 3B J. W. 
. Moore, Federal Practice {| 24.15 at 24-565 (1969). 
. a a . 


“ ‘Given the aim of the 1966 amendments to the Feder- 


al Rules which substituted “a practical rather than a 


conceptual emphasis in questions. of intervention,” [C. 
Wright, Handbook of the Law of Federal Courts 328 (2d 


ed. 1970)] the proper and sensible. course is to assume ~ 


that an order denying intervention is final for the pur- 
~ poses of appeal, and to go directly to the merits.’ Ionian 


- Shipping Co., v. British Law Insurance Co., 426 F.2d 186, 


189 (2d Cir. 1970). 
‘* * * We agree with this analysis and proceed to con- 
sider the appeal from the‘order denying intervention on 


_ the assumption that: we have jurisdiction to- consider: 
_ both the questions of intervention of right and permis- 


“sive intervention. The standard of review of an order 


denying permissive’ intervention remains, of COMBE E 


- whether the district court:abused its discretion.” 
_ Reedsburg Bank v. Apollo, 508 F.2d 995, 997 (7th Cir. 1975). 


‘IL. Merits 


= The Department authorizes in- 


tervention: in administrative pro- 


: ceedings under the Act in accord- 


ance with 43 CFR 4.1110. A peti- 


tioner may ‘intervene in a pro-— 


ceeding as a matter of right 


_ where the petitioner either “[h]ad 
-a statutory nen to initiate the 


proceeding,” or “[h]as an interest 
which is or a be adversely af- 
fected by the outcome of the pro- 
ceeding.” 48 CFR 4.1110(c). If nei- 
ther of these. circumstances per- 
tain, intervenor status may be © 
granted as an exercise of discre- 
tion by an Administrative -Law | 


Judge:or the Board, in accordance - 


with 43 CFR 4, EO: aes 


A. Intervention as a Matter of 
| Right 


- [2] The ‘Aarainiatretve:. Hag. 


Judge correctly held that TVRC 
had no statutory right to initiate — 


the show cause proceeding; 
thus, TVRC could not intervene > 
under 43 CFR 4.1110(c)(1).12 Nor, 
he held, did TVRC qualify for in- 


tervention as a matter of right 
under 48 CFR 4. 1110(c)(2), because 


it “has no interest which is or 
may be affected by the outcome of | 
this proceeding.” 13 He based this 
holding on the decision by TVRC 


‘not to produce witnesses who 


might have been. questioned by re- 


10 Intervention asa ‘matter of disctetion is discussed, 


infra at 339-343. 


“41 Under. sec. 521(a)(4)-of the Act, 30 US. C. § 1271a\4), 


. and the.. corresponding initial program regulations, 30 


CFR 722.16 and 43 CFR 4.1190-.1196, a permit suspen- 
sion-or revocation proceeding is to be initiated only in 


~ conjunction with OSM’s issuance of a show cause order. 


and not independently. by a citizen. . . 
12 TVRC and OSM concur. ie 
a4 Order of Oct. 2, 1980, Docket No. CH 0-1-A, at 5: 
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spondents as to actual or potential 
adverse effects. 

We addressed language identi- 
cal to that of 43 CFR 4.1110(c)(2) 
in our order of Feb. 24, 1982, 
awarding standing to the Natural 
Resources Defense Council, Inc. 


(NRDOC), in a permit application | 


‘proceeding under the Federal 


lands program (NRDC v. Office of | 


Surface Mining Reclamation and 
_ Enforcement, IBSMA 81- 83, 4 
IBSMA 4, 10 (1982)): 


This statutory language—" person sith 
an interest which is. or may be adversely 
-affected”—is defined in regulations adopt- 
ed by the Secretary. as: including 


nomic, recreational, esthetic, or environ- 
mental value that may be adversely affect- 
ed by coal exploration or surface coal 
mining and reclamation operations or any 
related action of the Secretary or the State 
regulatory authority or b) whose property 
is or may be adversely affected” by these 
same activities or actions. * *.* [Citing 30 
CFR 700.5.] In devising this definition the 
legislative history. referred to above,["] as 
well as additional references, were relied 


on, as were various United States Supreme - 


-Court decisions. [Citing 44 FR. 14912-1383 
(Mar. 13, 1979); Sierra Club v. Morton, 405 
US. 727 (1972); United States v. SCRAP, 
412 U.S. 669: (1973); and Duke Power v. 
Carolina Environmental. ey Group, 438 
U.S. 59 (1978).] 


We pointed out that “the stand: 
ards for standing before adminis- 
trative tribunals are not. congru- 


ent with those established for 


courts for either constitutional or 
prudential reasons,” — citing 
Koniag, Inc., 
Andrus, 580 F.2d 601 (D.C. Cir. 
1978).1° In his concurring opinion 
in Koniag, however, describing 
the broader functional analysis 
that should be applied in evaluat- 
. 4 Referring to H.R. Rei. ‘No. 95-498, 95th Cong., ist 
. Sess. 106-07 (1977), and H.R.: -Rep. No. 95-218, des Cong 


Ist Sess. 66 (1977). 
54 TBSMA at 9. 
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“any . 
person a) who uses any resource of eco-- 


Village of Uyak v.. 


- guage in 30 CFR 700.5, 


[89 LD. 


| ing standing before administrative 


tribunals, Judge Bazelon added 
this. qualification: | 


The fact that judicial and administrative 
standing are conceptually distinct does 


not, of course, mean that Congress could 
not require an administrative agency to 


apply judicial standing concepts in deter- 
mining administrative standing. Nor does 
it mean that courts and agencies should | 
never refer to judicial standing decisions, 
where helpful, by way of analogy. But 


absent a specific justification. for. invoking 


judicial standing decisions, I see no basis 
for interjecting the complex and restrictive 
law of judicial standing into the adminis-: 
trative process. — ae BG 


Id. at 613- 14.16 


Congress intended the standavas 


enunciated by the Supreme Court 


in Sierra Club v. Morton, 405 U.S. 
727 (1972), to govern judicial 
standing under the Act.1? Al- 
though it need not have so limited 


itself, the Department adopted the 
statutory language, applied it to 


administrative intervention as a 
matter of right, and defined it in 
accordance with Sierra . Club.*8 
That language is essentially iden-_ 
tical to the wording of 438 CFR 
4.1110¢c)(2), the intervention regu: 
lation at issue here.® 


'6 Judge Bazelon also conceded that “a number of deci- 
sions [of the D.C. Circuit] * * * have applied judicial 
standing concepts in determining whether a party should 
have standing before an agency.” 580 F.2d at 613. 

"Sierra Club v. Morton is referred to as the source of 
the language, “any person having an interest which is or 
may be. adversely affected,” in sec. 520.of the Act, 30 


‘US.C. § 1270 (Supp. IT 1978), relating to citizen suits. 119 


Cong. Rec.. 33190 (Oct. 8, 1973); 5. Rep. No. 94-28, 94th 
Cong., lst Sess. 217 (1975); see H. Rep. No. 95-218, 95th 
Cong., 1st Sess. 90 (1977). - 

18The Department at 44 FR 14913 (Mar. 13, 1979) re- 
peatedly referred to the legislative history and Sierra . 
Club v. Morton as authority for the definition of the lan- 
“any person having an interest 
which is or may be adversely affected,” stating, e.g.: “The 
proposed definition is consistent with the Sierra Clué v. 
Morton holding. * * * Legislative history is overwhelm- 
ingly clear that Congress had Sierra Club v. Morton in 
mind.” 

1943 CFR 4.1110(cX2) eafers to any person “who has an 
interest which is or may be adversely eltected by the out- 
come of the proceeding.” 
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Petitioner, however, after decid- 


ing not to pursue intervention in 
its representative capacity, de- 
parted from reliance upon Sierra 
Club.?° Instead, it argued that the 
language of sec. 4.1110(c)(2) in- 
cludes “TVRC’s interest * * * in 
the significant legal determina- 


tions which may be reached and — 
which might affect its ability to ~ 


protect its. interests: ‘In subsequent 
proceedings.” 2! In support it cites 
the preamble to the intervention 
regulations: wherein the Depart- 
ment, explaining its broadening of 


the standard in sec. 4:1110(c)(2). 


from “direct economic or personal 
stake” to “an interest which is or 
may. be eBavereely. : ea 
stated: 7 | 


: While it is true that citizens may not com- 
mence two of the most important: enforce- 
ment proceedings under the Act, ie., civil 
penalty: review and suspension or revoca- 
_ tion proceedings, citizen participation is, 
nevertheless, of critical importance to such 
proceedings. The importance of such par- 
ticipation to suspension or revocation pro- 
ceedings was expressly recognized | in the 


legislative history. It was stated in S. Rep. | 
No. 128, 95th Cong., Ist Sess. 96 (1977) that. 


“[aJny person who has an interest which is “5 ics added). To be consistent with 


the intent of the Department, we — 


or may be adversely affected. by a suspen- 
sion or revocation cf a. permit shall be al- 
_ lowed to participate.” The commenter also 
urged the inclusion of language in 


§ 4.1110(c)(2) to allow intervention of right 


20 Nowhere in its pleadings after Sept. 11, 1980, when 


it communicated its decision to the Administrative Law 


Judge to rely solely upon standing on its own behalf - 


(Letter of Sept. 8, 1980, supra note 8),-does it invoke 
Sierra Club. OSM, on the other hand, continued to rely 
upon Sterra Club in supporting intervention (OSM 
Memorandum of Nov. 26, 1980, at 4). ~~ 

21 Brief of appellant Tug Valley Recovery Center in 
Support of Petition for Leave to Intervene, Nov. 3,. 1980, 
at 6. In a footnote to the quoted language, TVRC stated: 


“In its Petition for Leave to Intervene, TVRC also al- 


-leged a direct interest in the Rebel No. 2 Mine operation 
as affecting TVRC members in its vicinity. TVRC decid- 


ed, however, after the filing of its papers that it was nec- 


essary to protect the identity of its members. ‘Therefore, 


TVRC did not pursue this ee of its entitlement i in the | 


proceeding below.” 


415-259 0 - 83 - 22 — 


to persons or groups in cases where signifi- 
cant legal determinations may be reached 


_ which might affect the ability of such per- 
sons or groups to protect their interests in > 


subsequent proceedings. Such language 
was not accepted. It is believed that the 
first change that was made is broad 
enough to encompass those persons for 
whom the €éommenter sought to provide by 
the additional suggested language. 


43 FR 34878 (Aug. 3, 1978). 


This interpretation, however, 


goes far beyond Sierra Club, and - 
‘is at odds with the Department’s 


subsequent explanation of the 
broadened ° definition. After ex-. 


plaining how deletion of one word, 


retention of another, and addition | 


of a third conform to Sierra Club, ; 


the Department added: 


The West. Virginia Supreme Court case 
[McGrudy v. Callaghan, 244 S.E.2d 1793 
(W.VA. 1978)] is clearly narrower on the 
standing question than Sierra Club v. | 
Morton and would not be consistent with . 
what Congress intended. Cases do not re- 


_ quire a showing of adverse impacts upon 


personal or real property or require per- 


sons to live in the geographic area of influ- _— 


ence so long as use and Injury in fact can 
be shown. 


44 FR 14913 (Mar. 13, 1979) (ital- 


interpret the language of 43 CFR 
4.1110(c)(2) in’ accord with the 
principles enunciated by the Su- 
preme Court. in Serre cee 22 (To 


_ 22 We pointed out in NRDC; 4 IBSMA at 11, that the 
Department believed references to later Supreme Court 
cases would leave the guidelines too confused, citing 44 


- FR 14913 (Mar. 13, 1979). Nevertheless, we have exam- 


ined those decisions. While the Court’s application of the 


_ principles enunciated in Sierra Club has been criticized 
-as inconsistent (eg., Davis, 1980 Supplement to Adminis- 


trative Law Treatise §§ 22.00-3, 22.00-7, and: 22.19-1; 
Tribe, American Constitutional Law § 3-21 .(1978)), those 
principles have not changed. Compare Havens Realty 
Corp. v. Coleman, 102 S. Ct. 1114 -(1982); Gladstone Real- 
tors v. Village of Bellwood, 441 U.S. 91 (1979); and Vil- 
lage of Arlington Heights v. Metropolitan Housing Corp., 


429 US. 252 (1977) (all of which held a a nonprofit corpora- 
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qualify for mandatory interven- 
tion under sec. 4.1110(c)\(2), a 
2 “person” must allege (and later 
prove) injury in fact.2* To hold 
otherwise would be inconsistent 
_with the definition of the phrase 
“person having an interest which 
is or may be adversely affected” 
in 80 CFR 700.5 and would render 
the permissive intervention regu- 


lation, sec. 4.1110(d), eee re- 


dundant. 


In Sierra’ Club the Supreme 


Court affirmed the Ninth Circuit’s 
denial of standing to the plaintiff 


organization, holding that it had — 


failed to allege injury to itself or 
to its members. The decision 
turned on the adequacy of the 
pleadings: 


The Sierra Club failed to allege that it or 
its members would be affected in any of 
their activities or pastimes by the Disney 
development. Nowhere in the pleadings or 
affidavits did the Club state that its mem- 
bers used Mineral King for any purpose, 
much less that they use.it in any way that 


tion had standing in its own behalf because -it alleged 
injury to itself), with Valley Forge Christian College v. 
Americans United for Separation of Church and State, 

Inc., 102 8. Ct. 752 (1982); Simon v. Eastern Kentucky 
- Welfare Rights Organization, 426 U.S. 26 (1976); and 
Warth v. Seldin, 422 U.S. 490 (1975) (in which the Court 
denied standing because no injury to the plaintiff organi- 
zation had been alleged). All these decisions (and many 
more) cite Sierra Club with approval. 

33 The injury need not be to an economic interest, but 
may be to a variety of interests, such as aesthetic, recre- 
ational, spiritual, or environmental. See Sierra Club, 
supra; Duke Power Co. v. Carolina Environmental Study 
Group, 438 U.S. 59 (1978); Village of Arlington Heights v. 
Metropolitan Housing Development Corp. supra note 22; 
Schlesinger v. Reservists to Stop the War, 418 U.S. 208 
(1974); Data Processing Service v. Camp, 397 U.S. 150 
(1970). Nor must the injury be significant. Justice Stew- 
art stated in United States v. SCRAP, 412.U.S. 669, 689 
n.14 (1973): 

-.“We have allowed important interests to be. vindicated 
by plaintiffs -with no more at stake i in the outcome of the 


_action than a fraction of a vote, see Baker v. Carr, 369 — 


U.S. 186; a $5 fine and costs; see McGowan v. Maryland, 
366 U.S. 420; and a $1.50 poll tax, Harper v. Virginia Bd. 
of Elections, 383 U.S. 6638..* * * [W]e see no reason to 
adopt a more restrictive interpretation | of ‘adversely. _af- 
fected’ or ‘aggrieved. vai 

And the injury may be. merely threatened and not yet 


realized. See Gladstone Realtors, supra note 22, at 99; 


_ Schlesinger, supra at 220, 
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originally allege 


[89 LD: 


would be significantly affected by the pro-— 
posed actions of the respondents. a . 


405 U. S. at 7385. . 
Were we faced with a miGHen to 


dismiss based only on the initial 


pleadings, we might be  con- 


strained to deny on the basis of 


Sierra Club, for petitioner did 
injury to its 
members.*4 However, TRVC sub- 
mitted no evidence of such injury 
at the hearing. and expressly 
abandoned its claim of standing. 
based upon representation of its 
members.2> We are thus left with 


petitioner’s claim to standing on 


its own behalf. : 
TVRC’s interest in this proceed: 
ing is undeniably sincere. It “has 
participated in many stages of the 
implementation of the Federal 
Surface Mining Control and Rec- 
lamation Act’? and on Jan. 7, 
1980, filed a notice of intent to sue 
the Secretary of the Ititerior for 
failure to issue an order to Rebel/ 
Island Creek to show cause why 
the permit for Rebel No. 2 mine 
should not be suspended or re- 
voked.2? It is concerned that the 
outcome of this proceeding may 
affect its members in Mingo 
County. because Island Creek 
“owns or leases substantial acre- 
age in the Mingo-Logan County 


2% Text accompanying note 7, supra. This would be | 
based primarily upon the allegation that TVRC’s mem- 
bers use streams and rivers which are adversely affected 
by pollutants from respondents’ mine operation. The re- 
mainder of the allegation, that. TVRC’s members could 
be affected by flooding because ‘they reside. downstream 
from the. site, is inconsistent with TVRC’s stipulation 
that its membership is restricted to residents of the Tug 
Valley watershed residing in Mingo County, West Vir- 
ginia, and Pike and Martin Counties, Kentucky, whereas 
the minesite is located in the Guyandotte watershed i in 


' Logan County. Text at notes 5 and 6, supra. . 


2 Letter of Sept. 11, 1980, supra note 8; Brief, supra 
note 21, at 6. 

26 Stipulation No. 5 supra note di. Listed are 23 specific . 
instances of participation, including many in ee Vir- 


ginia. regarding Island Creek and Rebel. 


27 Petition for Leave to ee Apr. 17, 1980, At- 


~ tachment. AL 
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area where its. eoaciores -cur- ~ 
rently operate and where it aces! 


future operations.” 7° _ 
Nonetheless, TVRC alleges no 
actual or threatened injury to 
itself. Its “interest * * * in. the 
significant legal determinations 


which may be reached and which 
might affect its ability to protect 
its interests in subsequent pro- © 


ceedings” #® is not what. is meant 
by “an interest which is or may 


be adversely affected by the out- 


come of the proceeding.” *° It is 


not the “use and injury in fact’ *? 


required. by the Supreme Court in 
Sierra Club and by the Depart- 
ment. As stated by the Supreme 
Court: 


3 


But a mere “interest in a problem,” no 
3 


matter how longstanding the interest and 


no matter how qualified the organization 
is in evaluating the problem, is net suffi- 


cient by, itself to render the organization. 


“adversely affected” or “aggrieved” within 


the meaning of.the APA. The Sierra Club - 


is a large and long-established organiza- 
tion, with a historic commitment to the 
cause of protecting our Nation’s natural 


heritage from. man’s depredations. But if a 


“special interest” in this. subject were 
enough to entitle the Sierra Club to com- 
mence this litigation, there would appear 
to be no objective basis upon which to dis- 
allow a suit: by any other bona fide “spe- 
cial interest” organization, however small 
or short-lived. . 


The requirement that a party seeking 
review must allege facts showing that he 
dis himself adversely affected * * * does 
- serve as at least a rough attempt to put 
the decision as to whether review will be 
‘sought in the hands of those who have a 
direct. stake in the outcome. The goal 
would be undermined were we to construe 
the APA to authorize judicial review at 


the behest of organizations or individuals © 


78 Stipulation No..2, supra note 4. 
- 29 Brief, supra note 21, at 6. . 
3°43 CFR 4.111002). 
3144 FR 14913 (Mar. 18, 1979). 


“who seek to do no more ene vindicate 


their own value preferences througn the 
judicial process. 


“405 US. at 739-40. 


Because TVRC has alleged: t no 


injury to itself, it is not entitled to 7 
intervention as a matter of right 
under 43 CFR eee | 


B. inte ention as a Matter of: 
Discretion. 


[3] Subsec. 4.1110(€). ae | 
that, if neither of the mandatory 
intervention provisions applies, 


the administrative law judge or the Board 
shall consider the following in determining 
whether intervention is appropriate— 


(1) The nature of the issues; 


22To the same effect. is the language of the court in 
Simon. v. Eastern Kentucky Welfare Rights Organization, 


_ supra note 22, at 39-40: 


“We note at the outset that the five respondent organi- 
zations, which described themselves as dedicated to pro- 
moting access of the poor to health services, could not es-. 
tablish standing simply on the basis of that goal. Our de- 
cisions make clear that an organization’s abstract con- 
cern with a subject that could.be affected by an adjudica- 
tion does not substitute for the concrete injury required 
by Art. IIl. Sierra Club v. Morton, supra; see Warth v. 


. Seldin, supra. Insofar as‘these organizations seek stand- 


ing. based on their special interest in the health problems 
of the poor their complaint must fail. Since they allege 
no injury’ to themselves as organizations, and indeed - 
could not in the context of this suit, they can establish 
standing only as representatives of those of their mem- 
bers who have been injured in fact; and thus could have 
brought suit: in their own right.” 

In its 1982 decision, Valley Forge.Christian. College v. 
Americans. United for Separation. of Church and State, 
supra note 22, at 761, the Court said: 

“Respondent Americans United has alleged no injury 
to itself as an organization, distinct from injury to its 
taxpayer members. As a result, its claim to standing.can 
be no different from those of the members it seeks to 


“represent. The question is whether ‘its members, or “any — 
‘of them, are suffering immediate or threatened injury as — 
‘a result of the challenged action * * *.’ Warth.v. Seldin, . 


422 U.S. at 511. See Simon v. Eastern Ky. :Welfare Rights 


. Org., supra at 40; Sierra Club v.. s Morton. 405 U. S. Wt, 
9789-41 (1972).” 


. 31 Without an allegation of injury, we do iat — the: 


‘questions of causation and redressibility. See, e.g. Glad- 


stone fealtors, supra note 22, at 100; Simon,. supra note 
22; at 41; Warth, supra note 22, at. 504-05. Nor are we © 
concerned with prudential limitations, such as the “zone - 
of interests” test. See, eg. Sierra Club, supra at 733; — 
Data Processing Service, supra note 28, at 153 (1970). 
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(2) The adequacy-of representation of pe- 


titioner’s interest which is provided by the 
_ existing parties to the proceeding; 


(3) The ability of the petitioner to pre-. 


sent relevant evidence and argument; and 

(4) The. effect of intervention on the 
agency’s i aa of its statutory 
mandate. 


Thus; the Depaetnent has — pro- 


vided for intervention not strictly 


limited by the. considerations 


based on Article III that restrict 


intervention as a matter of right. 
In the instant case, however, the 
Administrative Law Judge deter- 
_mined that it was not appropriate 
to permit TVRC to intervene in 
OSM’s proceeding against the 
Rebel and Island Creek coal com- 
panies. Our examination of 
TVRC’s_ petition to intervene, 
based on the considerations listed 


in 48 CFR 4.1110(d), has led us to > 


conclude the Administrative Law 


‘Judge’s decision was not an abuse | 


of his discretion. 
The first. - consideration, 


evolves from sec..521(a)(4)' of the 
Act, 30 U.S.C. §1271(a)(4) (Supp. 
Il 197 8), which reads in part: 


(4) When * * * the Secretary or his au- 
thorized representative determines that a 


_ pattern of violations of any requirements. 


of this Act or any permit conditions. re- 


quired by this Act exists or has existed,. 


and if the Secretary or his authorized rep- 
resentative also. find [sic] that such viola- 
tions are caused by the unwarranted fail- 
ure of the permittee to comply with any 
requirements of this Act or any permit 


- conditions, or that such violations are will- . 
fully caused by the permittee, the Secre- . 


tary or his authorized representative shall 


forthwith issue an order to: the permittee © 


to show cause as to why the permit should 
not be suspended or revoked and shall pro- 
vide opportunity for a public hearing. 


The regulations defining the key 
terms of this statutory mandate 


and oem the duties, obliga- 
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‘sediment ponds, 
nature of the ‘issues in this case, © 


other | 


- mendation © 
permit be suspended ‘until the 
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tions and authority of OSM are 
found at 30 CFR 722.16. These 
regulations grant broad discretion 
to OSM’s Director, who even may 
decide not to issue an order to 
show cause where a pattern or 
violations exists, upon a determi-. 
nation that an order “would not 
further enforcement of the per- 


formance standards of the Act.” 


30 CFR 722.16(c)(3).34 | 

In the’ instant case OSM’s Di- - 
rector did issue an order to show — 
cause, asserting that seven notices 
of violation previously issued to 


respondents reflected a pattern of — 


violations that were willful or. 


caused by unwarranted failure to 


comply with the Act and regula- 
tions. Under the order respon- 
dents must submit for OSM’s ap- 


proval a complete plan for the 


protection of the hydrologic bal- 
ance in the area of their mining — 
operations -and must. construct 
ditches, and 
control structures. The 
order concludes with the recom- 
that - respondents’. 


aforementioned plan and. con- 
struction are approved by OSM, 
but for not less than 10 days. The 
basic issues raised by OSM’s order 
are (1) whether the violations de- 


34 A decision not to issue an order to show cause is re- 
viewable only when the decision expressly provides for 
review. 43 CFR 4.1281. The importance of this discretion- 
ary authority is emphasized in the preamble to the pro- 
cedural regulations: 

“16. Several commenters sought a provision for review 
of the decision of the Director of OSM under 30 CFR 
722.16(c)\(3) not to issue a show cause order when he 
‘finds that it would not further enforcement of the per- - 
formance standards of the Act.’ The commenters would 
allow review to be initiated by any. person who is or may 
be adversely affected by the decision. This comment was 
not accepted. The Director of OSM must be able to exer- 
cise discretion in determining enforcement policy under 
the Act. However, tf the Director determines that review 
of such decision would be desirable, adequate review pro- 
cedures have been established in §§ 4.1280-86 of these 
regulations.” 43 FR 34883 (Aug. 3, 1978) (italics added). 


; and regulations, and, 
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-gctibed by OSM in 46 sic to 


show cause demonstrate a pattern 


of violations that either were will- 
ful or were caused by unwarrant- 
ed failure to comply with the. Act 


whether the. required corrective 
measures and recommended 
permit suspension are justified by 
those violations. | 


TVRC is interested in the reso-_ 


lution of these issues because this 
is. the. Department’s. first permit 
suspension or revocation proceed- 


ing. Petitioner asserts that the 
proceeding therefore will embrace 


“Numerous important © issues. of 
first impression concerning the 
scope and application of sec. 
521(a\(4) of the Act,” and that it is 


interested “in the significant legal 
determinations which might be 


reached and which might affect 
its ability to protect its interests 
in subsequent proceedings.” ** In 
line with this general interest, 
TVRC is more immediately con- 
cerned that “adequate enforce- 
ment action” be taken against the 
respondent coal companies in the 
subject suspension or revocation 
proceeding.*® “Adequate enforce- 
ment action” apparently means 
permit revocation to TVRC, in 
contrast to the permit suspension 
contemplated by OSM.%" Thus, by 


_ its participation TVRC would seek » 
to open up the review proceeding 


to. consideration of more severe 


enforcement action than that 


% Brief, supra note 21, at 3, 6. TVRC also states that 
“its participation [is] important to fulfill the objectives of 


policing the regulatory. authority and promoting in- - 


formed decision- making with respect to the Rebel No. 2 
operation.” 7d. at 3. - 
%Id.atl4. «| 
7 Id. at 20; Petition for. Leave to patervenes nee 11, 
1980, at par. 5. 


if so, (2). 


which OSM proposes. TVRC seats 


that it could justify permit revoca- 
tion on the basis of OSM’s. evi- 
dence as supplemented by such 


evidence as_ it might: obtain 
through discovery. ee 
Although it | appears that 


TVRC’s interest in the proceeding 


is not entirely coincidental with 
that of OSM, and that petitioner. 
could contribute relevant evidence 
and argument in support of its in- 
terest,2? we nonetheless conclude — 
that TVRC’s. participation could 
interfere unduly with OSM’s per- 
formance of its enforcement func- 
tions under sec. 521(a)(4). In arriv- 
ing at this conclusion we are not 
unmindful of the potential value 
of citizen participation in permit 
suspension and revocation pro- 


ceedings.*° However, if its value is 


to be commensurate with its cost, 


such citizen participation must be 


38 See Reply of the Tug Valley Recovery Center to the 


Response of Island Creek Coal Co., Inc.; and Rebel Coal 


-Co., Inc., to its Petition for Leave to Intervene, May 23, 


1980, at 9-10, 13-14; Brief, supra note 21, at 16-17. 

39The meaning of the consideration posed in 438 CFR 
4.1110(d(3), “ability-to present relevant evidence and ar- 
gument,” is disputed by the parties. Petitioner premises 
its argument on its corporate purpose and the ability and 


‘experience of its lawyers, citing, inter alia, Stipulation 


No. 4 (Brief of TVRC in support of Petition for Leave to. 
Intervene, Nov. 3, 1980, at 16-17). Respondent coal com- 
panies suggest the provision requires that petitioner be 
able to present direct, independent evidence and, in this 
regard, observe: “TVRC’s brief fails to indicate that it in- 
tends to introduce any evidence of its own. * * * TVRC 
merely plans to utilize OSM’s evidence and argue that 
evidence in a different manner or suggest different infer- 
ences which may-be drawn therefrom” (Appellees’ Brief 


-in Opposition to Intervention by the Tug Valley Recov- 


ery Center, Inc., Nov. 28, 1980, at 24). Granting the accu- 
racy of respondent’ s observation, we do not take so limit- 
ed a view of the contribution of evidence and argument 
that may support intervention. Respondents refer only to 
direct evidence, not what may be adduced upon cross-ex- 
amination by petitioner, and both cross-examination and 
different arguments might be helpful. . 
-4While it is true that citizens may not 
commence * * * suspension or revocation proceedings, 
citizen participation is, nevertheless, of critical impor- 
tance to such proceedings. The importance of such par- 
ticipation to supervision or revocation proceedings was. 
expressly recognized in the legislative oe ” 438 FR 
343878 (Aug. 3, 1978). 
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motivated by more than concern 
about possible future events 
‘ which can be addressed, if they 
‘transpire at all, in future proceed- 
ings. TVRC’s expressed disagree- 
ment with OSM’s position in the 
- subject proceeding appears to rest 
on such a concern." 

The activity at issue in the sec. 
521(a)(4). proceeding below has 
taken place in the watershed of 
the Trace Fork of the Guyandotte 
_ River, an area distinct from Tug 

Valley, which is the geographic 
area of corporate concern ‘to 
TVRC.*2 If and when the respon- 
_ dent coal companies seek permis- 
sion to mine in Tug Valley, TVRC 
and/or its members will have op- 
portunities to influence whether 
such permission is granted and, if 
granted, the terms thereof.** As- 
suming a permit were granted 
- and operations begun, TVRC and/ 
or its members would have the op- 
portunity to bring any violations 
by respondents and failures of the 
regulatory authority to enforce to 
the attention of the Secretary * 
and to compel compliance in Fed- 
eral district court.*® Moreover, the 


_ In this regard we are not concerned with allegations 
_of injuries to various members of TVRC said to result 
‘from the current operations of the respondent coal com- 
panies. As was discussed previously, TVRC now seeks in- 
_ tervention only on the basis of its interests as a corpora- 
tion and not ina representative capacity. 
. *Contrasting the location of the mine with that of pe- 
titioner’s corporate concern and membership, see text ac- 
companying notes 4-6, supra, respondents argue that 
TVRC’s intervention in this proceeding would be ultra 
vires, i.e, beyond the authority conferred by its charter. 
Pursuant to the West Virginia Code, however, a chal- 
lenge of ultra vires conduct may be made only by (1) a 
shareholder, member or director of the corporation, (2) 
the corporation itself against incumbent or former offi- 
cers or directors, or {3) the state. W.Va. Code § 31~1-10. 
‘Moreover, a corporation generally possesses powers inci- 
dental to those expressly conferred. See cases collected at 
19 Am. Jur. 2d Corporations § 953 (1965) at 431-32 nn.8- 
12. For these reasons we reject the challenge by respond- 
ents that TVRC’s conduct herein is ultra vires. 

43 See 30 U.S.C. §§ 1260, 1263-1264 (Supp. II 1978). 

44 See 80 U.S.C. § 1267(h) (Supp. II 1978). 

45 See 30 U.S.C, § 1270 (Supp. II 1978). 
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precedential effect of this proceed- 
ing upon future operations in Tug 
Valley is speculative. Absent affir- — 


~ mation by the Board, the Director 


of the Office of Hearings and Ap- — 
peals, or the Secretary, a holding | 
of the Hearings Division has no 
precedential effect. It is the law of 
the case only and is not. binding 
upon future decisions of OSM, the 
Hearings Division, or the Board. 


Contrasted: with the remote and = 
speculative effect this proceeding 


may have upon TVRC is the im- | 


mediate and real burden that — 
would be imposed by TVRC’s in-— 
tervention. Third party participa- 
tion inevitably increases the time 
and costs of a proceeding. The > 


amount of such increase would be 


largely within the control of peti- 
tioner, for it is the intervenor, not 
the Office of Hearings and Ap- 
peals, who determines the extent 
of participation once intervention 
is granted. 43 CFR 4.1110(e).. 
Moreover, participation, full or 
limited, could well expose the De- 
partment to additional (and sub- 
stantial) liability for ee fees. 43. 
CFR 4.1294, 


In view of the broad discretion 
granted to OSM in the perfor- 
mance of its duties under sec. 
521(a)(4) of the Act, and the con- 
sideration that the ultimate inter- . 
est of petitioner may be asserted 
and. protected in another, more 
appropriate proceeding, TVRC’s 
disagreement with the enforce- 
ment posture adopted by OSM in 
the suspension or revocation pro- 
ceeding below is not enough to 
compel. the granting of interven- 
tion pursuant to 438 CFR 
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: 4. 1110(d). 46 Eavooedinglge we. con- 

clude that the Administrative 
Law Judge did not abuse his dis- 
cretion by denying the petition of 
TVRC to intervene in that pro- 
ceeding. 


The order of ‘hie Agrinistvatve | 


Law Judge denying intervention 
is affirmed, and the case is re- 
manded to the ee Division 
for further proceedings. | | 


Newton Pease 


Administrative Judge — = 


ADMIN ISTRATIVE J UDGE. 
MIRKIN CON CURRIN G 


As to ‘appealability and ee 
vention as a matter of right, I am — 


fully in accord with the author of 
the principal opinion.’ As to per- 


missive intervention, my universe 


is much smaller and less compli- 
cated than is his. | 
The only interest TVRC asserts, 


a concern for the precedential — . 


effect, is the same one that it of- 


a TVRC has pointed to na deficiencies i in the recital of | 
violatians contained in OSM's order to show cause, but” 


objects to the conclusions which might. be drawn there- 
. from and the penalty proposed. In these circumstances, 
Judge Wyzanski’ s observations are apposite: 

“It 1s easy enough to see what are the arguments 


against ‘intervention where, as here, the intervenor — 


merely underlines issues of law already raised. by the pri- 
_ mary parties. Additional parties always take additional 
time. Even if they have no witnesses of their own, they 
are the source of additional questions, objections, briefs, 


arguments, motions and the like which tend to make the. 


proceeding a Donnybrook Fair. Where he presents no 


new questions, a third party can contribute usually most 
effectively ‘and always most expeditiously by a_ brief 


amicus curiae and not by intervention.” 


Crosby’ Steam Gage & Value Co. v. Manning, Moxwell & . 
Moore, Inc., 51 F. Supp. 972, 973 (D. Mass. 1943) (petition 


“to intervene granted). 
*T would only add that when a jlamislative body dishes 
~ to confer standing on the general public, absent the vio- 


lation of a particular, personal interest, it knows how to | 


do so, e.g:: : 
“Nothing herein contained shall be taken as in limita- 
tion of the power * * * of any citizen * * * to enforce 


-. the provisions of this Act.” Section 28, Act of June 20, 


1910 [86 Stat. 557, 575), New Mexico and Arizona En- 
_abling Act. 


tionary with the trial court. 


fered: és the Hearings Division to 
obtain permission to intervene.? Is - 
it a sufficient basis to grant inter- 
vention? Certainly. Does. such suf- 
ficiency mean that intervention 


_ must be granted? Certainly not. 
_ The cases on permissive interven- 


tion in the courts are clear. on- 
that. : 

Ainoush Rule 24(b). of the Fed- 
eral Rules of Civil Procedure is 
not the source of our rule on per- 
missive intervention, it is parallel 
procedure and cases construing it 
are not without instructive value. 


_ The following language 1 is illustra- 


tive: 


It is common knowledge that, where a suit 
is of large public interest, the members of 
the public often. desire to present their 
views to the court in support of the claim 


or the defense. To permit a multitude of 
such interventions may result in accumu- 


lating proofs and arguments without as- 
sisting the court. * * * _ | 
_* * * The exercise of discretion . in a 

matter of this sort is not reviewable by an 
appellate court unless clear abuse is . 


| shown. [>] 


Permissive intervention is wholly discre- 
oR OK We 
have not found a single case in which a 
denial: of permissive intervention . under 
Rule 24(b) was reversed solely for an abuse 


= discretion. [*] 


The ultimate feat of “whether. 


any tribunal should permit inter- 


vention is whether that interven- 


tion will prove of assistance to it — 


27 agree with my colleague that an unconfirmed hold- 


ing of the Hearings Division is not a true precedent, but’ — 


only the law of the case, and not binding on the Depart- . 
ment or this Board in any other case. Principal opinion 
at 92. 

3 Allen Calculators, Inc. v. National Cash Register Co., 
322 U.S. 137, 141-42; ee denied, 322 US. 0 
(1944).. 

4 United States Posal Service v. Brennan, 579. F.2d 188, 
191-92 (2d Cir. 1978). 
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in resolving the issues.’ Normally, 


those who are going to hear the - 


matter are in the best position to 
make that determination.°® 
The suggestion by my. colleague 


- that some. kind of interest, al- 


though of lesser caliber than that 
required for mandatory. interven- 
tion, is essential to the granting of 
permission to intervene is: both 
more and less than the rules re- 
quire. More, because it would 
appear to deny intervention if 
that interest could not be demon- 
strated. Less, because it would 
appear to mandate intervention if 
that interest was shown. 

The Administrative Law Judge 
has not been shown: to have 


abused his discretion and we have 


been presented with no compel- 
ling reason to interpose a -con- 
trary judgment.’ I agree that the 


_... decision below should be affirmed. 


-MELVIN J. MIRKIN- 
_ Administrative Judge 


5’ The ‘regulations do require the tribunal to consider 
certain general factors..43 CFR 4.1110(d). If a petitioner 
could establish that such was not done and that it was 
prejudiced thereby, that, conceivably, could constitute an 
‘abuse of discretion. Here, instead of demonstrating 
where and how the Administrative Law Judge abused 
his discretion in denying it permission to intervene, 
TVRC has attempted to reverse the roles and require 
finding of abuse unless it is shown that the Administra- 
tive Law Judge was justified in his denial. 

* We are not in the same relationship to the Hearings 
Division as is a court of appeals to a trial court. Courts 
are independent of the agencies whose activities they 
review. Neither a trial court nor an appellate one has 
any nonjudicial interest in the application of agency 
policy. In contrast, this Board does have an interest in 
seeing. that Departmental policy is applied; it is not.a 
mere reviewer of the regularity of the conduct of any 
particular Administrative Law. Judge. Consequently, 
were we independently to find some policy or manage- 


- ment reason to overrule the Hearings Division’ on per- 


missive intervention, we could do so. That, however, is 
an avenue to be cautiously and sparingly taken. 

‘7That concern for precedent, even where some inter- 
ests might eventually be affected, does not require inter- 
vention was recently demonstrated by the denial by the 
Supreme Court of Morton Halperin’s petition for amicus 
status in Nixon v. Fitzgerald, 102 S. Ct. 88 (Oct. 1981) 
(cert. granted, 452 U.S. 959 (June 1981)). Halperin had 
previously been granted review in Kissinger v. Halperin, 
cert. granted, 452 U.S. 713 (1981), and the same principle 
would, conceivably, control the outcome .of each case. 
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CHIEF ADMINISTRATIVE 
JUDGE IRWIN DISSENTING: 


The Tug. ‘Valley. Recovery 
Center, in my view, is entitled to 
intervene in this proceeding as a 
matter of right in accordance with 
43 CFR 4. 1110(c)(2). The comment. 
accompanying the publication of 
that regulation stated: : 
The commenter also urged the inclusion of 
language in § 4.110(c)(2) to allow interven- 
tion of right to persons. or groups in cases - 
where significant legal determinations | 
may be reached which might affect the 
ability of such persons or groups to protect 
their interests in subsequent proceedings. 
Such language was not accepted. It is be- 
lieved that the first change that was made 
is broad enough to encompass those per- 
sons for whom the commenter sought to 
provide by the additional suggested ae 
guage. 


A3 FR 34878 (Aug. 3, 1978). 

The “first change” referred to 
in the last sentence of this com- 
ment altered subsec. (2) from its 
proposed © form—‘“fhljas a direct 
economic or personal stake in the - 
outcome of the proceedings’—to 
its present form—‘“[hlas an inter- 
est which is or may be adversely 
affected by. the outcome of the 


- proceeding.” 48 FR 15446 (Apr. 18, 


1978); 43 FR 34888 (Aug. 3, 1978). 
This change was explained as fol- 
lows: 


[T]he standard for intervention of right 
was broadened. Subsection (c)(2). was 
changed to reflect the fact that there shall 
be a right of intervention for anyone with 
an interest which is or may be adversely 
affected by the outcome of the proceeding . 
in. which intervention is sought. This 


Halperin was earlier on the docket, but. Fitzgerald had. 
been advanced. This precedent is all the more striking 
because it is concerned with a petition for merely amicus 
status, not for party status.. Amicus participation in a 
court can be limited and it does not subject the Govern-- 
ment to an award for the costs of intervention. Those fac- 

tors, alone, are sufficient to justify caution in permitting 
intervention. 
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, change comports with the intent of Con- 
gress. As stated in the comment response 


above, public participation in the daily 


workings of the Act was of primary inter-. 
_ est to Congress. While it is true that citi- 


zens may not commence two of the most 


important enforcement proceedings under 


the Act; i.e., civil penalty review and sus- 
pension or revocation proceedings, citizen 
participation is, nevertheless, of critical 
importance to such proceedings. The im- 


portance of such participation to suspen- 


sion or revocation proceedings was. ex- 
pressly. recognized | in the legislative histo- 
ry. It was stated in S. Rep. No. 128, .95th 
Cong., Ist Sess. 
person who has an interest. which is or 
may be adversely affected by a suspension 


- or revocation of a. ase shall be allowed. 


to participate.” 


48 FR 34378 (Aug. 3, 1978). 

This comment makes clear that 
the intention was. to broaden in- 
tervention of right under subsec. 


(c)(2). Even before this proposed 
regulation was revised to broaden © 
it, the Office of Hearings and Ap- 


_peals (OHA) contemplated “that 
intervention will be liberally 
granted” under 43. CFR 4.1110(c). 
43 FR 15442 (Apr. 18, 1978). 

_ TVRC’s purposes. give it an in- 
terest in several legal issues po- 
tentially to be determined in this 
first proceeding under 
o2l(ay(4). One of the specific 
‘powers stated in its articles of in- 
corporation is to “advocate for the 
implementation of systems and 


_. measures designed to prevent the 
_ future occurrence of such a flood” 

~ as resulted in the formation of the 
‘group. One ‘such’ system is the 


standards governing ~— surface 
‘mining aha reclamation and the 
legal. mechanisms: for enforcing 
‘those standards. 
revocation under: sec. 521(a)(4) is 
_ an important one of those mecha- 
- nisms. How the provisions: of sec. 


96 (1977) that. “Talny 


sec. 


was - 
Suspension or. 


521(ay(4) andi 380 CFR 722, 16 a are in- - 
terpreted and applied may well | 
affect whether that is an effective 
enforcement mechanism for 
TVRC to pursue when unauthor-— 


ized mining. practices occur that 


might. contribute to the recur- 
rence of flooding in Tug Valley. 
So it is that this is a case “where 
significant legal determinations 


may be reached which might 


affect” TVRC’s ability to. protect : 
its interests—indeed, to fulfill one | 
of its central purposes—in_ ‘subse- — 
quent proceedings. _ 

Neither the discussion of aa: 
ing in connection with the defini- 
tion of a ‘ “[plerson having an inter- — 
est which is or may be adversely 


affected” at 44 FR 14912-1383 (Mar. 
18, 1979) Gtalics in original), nor 


our discussion of standing in the > 
recent order in NRDC (4 IBSMA_ 
4, Feb. 24, 1982), requires or even 


suggests any limitation on who 
_ may intervene in an. administra- 
tive proceeding. The former dis- 
not — 
even purport to—modify the in- 


cussion cannot—and does 


tention of the intervention regula- 
tion expressed in the comment 
that accompanied it. The latter 


discussion is simply not relevant: 
_whether one has standing to initi- 


ate a proceeding (NADC) is differ- 
ent from whether | one. is entitled 
to intervene in a proceeding, and — 
involves different considerations. 
Davis, Administrative Law free 


use, § 22.08 (1958). 


The Administrative Law J cee | 
obligated by 438 CFR 
4.1110(c)(2) to grant TVRC’s peti- 


tion to intervene. His failure to do 


so should be reversed. Since I be- 
_ lieve this, I do not need to discuss 
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whether TVRC’s setttion should 


be granted under 43. CFR 
4.1110(d). I will only say that in 
rationalizing its refusal to permit 
intervention the principal opinion 
_ exaggerates the potential cost of 
permitting it and improperly con- 
cerns itself with the Department's 
possible (I would even say specula- 
tive) liability for ‘coats and ex- 
‘penses. 
_Idissent. 


WILL A. Irwin | 
Chief Administrative Judge — 


STATE OF ALASKA, DEPT. OF 
TRANSPORTATION AND 
| PUBLIC FACILITIES 
(ON RECONSIDERATION) 


7 ANCAB 188 | 
Decided June 24, 1982 


Appeal from the Decision of the 
Alaska State Office, Bureau of 
Land Management F-14866-A, F- 
14866-A2 and AA-9368. | 


Motion for reconsideration 


granted: State of Alaska, Dept. of. 


Transportation and Public Facili- 
ties, 5 ANCAB 307, 88 I.D. 629 
(1981),..and. decision appealed 
from modified in part. 


1. Alaska Native Claims Settle- 
ment Act: Administrative Proce- 


DECISIONS oF THE DEPARTMENT OF THE INTERIOR 


it is valid and has therefore 
within the meaning of § 14(g) of ANCSA, 


(89 LD. 


‘Management i is , prohibited from adjudicat- 


ing the right-of-way to determine whether | 
“issued” 


the holding in Appeals of State of Alaska | 


and Seldovia Native Association, Inc, 2 | 
~ ANCAB 1, 84 LD. 349 (1977) [VLS 75-14/ 


75-15], requiring identification of valid ex- 
isting rights in the conveyance document 
is not applicable to R.S. 2477 rights-of-way. 
2. Alaska Native Claims Settle- 
ment Act: Administrative Proce- 
dure: Decision to Issue Convey- 


-ance—Alaska Native Claims Set- | 


tlement Act: Administrative Pro- 
cedure: Conveyances—Alaska _ 
Native Claims Settlement Act: 
Conveyances: Valid Existing 


Rights: Third-Party Interests. 


Where the Bureau of Land Management 
seeks to-reserve a §17(b) public easement 
over an existing road. constructed by the 
State of Alaska and claimed by the State 
as an RS. 2477 right-of-way, the convey- 
ance documents shall contain a provision 
specifying that the reserved public ease- — 
ment is subject to the claimed R.S. 2477 
right-of-way, “if valid.” | 


APPEARANCES: Susan _ Urig, 
Ksq., for State of Alaska, Dept. of 
Transportation and Public Facili- 
ties; M. Francis Neville, Esq.,. 
Office of the Regional Solicitor, 
for the Bureau of Land Manage- 


ment; Ken Norman, Esq., Cum- 


mings & Routh, for Sea Lion 
Corp. 


OPINION BY ALASKA NATIVE 
CLAIMS APPEAL BOARD 


dures: Decision to Issue Convey- —_ 


ance—Alaska Native Claims Set- 


tlement Act: Administrative Pro- 


~ cedure: Conveyances—Alaska 
Native Claims Settlement Act: 
Valid = Existing 
Rights: Third-Party Interests 

Where, in R.S. 2477, Congress made a 
- grant of rights-of-way which became effec- 
tive only upon valid acceptance of the 


grant, and -where the Bureau of Land 


Jurisdiction 


The Alaska Native Claims 
Appeal Board, pursuant to delega- 
tion of authority to administer © 
the Alaska Native Claims Settle- 


ment Act, 85 Stat, 688, as amend- 
ed, 48 U.S.C. §§ 1601-1628 (1976 | 


and Supp. I 1977), and the imple- 
menting regulations in 43 CFR 
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_ Part 2650 and 43 CFR Part 4, Sub- | 


part J, hereby makes the follow- 
| ‘ing findings, conclusions and deci- 
sion. , 7 
| | "Procedural eee 
On June 26, 1981, the Hoard 


issued its decision in this appeal. 
The Board held therein that the — 
_ existence of an alleged right-of- — 
way granted pursuant. to Revised 


‘Statutes Sec. 2477, 14 Stat. 253 
(1866) (repealed 1976) (R.S. 2477), 
precludes neither conveyance of 


the subject land nor the reserva- 
- tion of a coincident public ease- . 
ment, but that where the Bureau | 


- of Land Management (BLM) is in- 
- formed of the existence of the 
right-of-way, the decision to issue 


conveyance and. the. subsequent. 
conveyance document must ex- 
- pressly declare that the convey-— 
--ance and the public easement are 


each subject to the right-of-way. 
The Board’s decision held: 

1: Both the decision to convey 
lands and the subsequent convey- 


ance document must. specifically 
‘identify interests in the lands 


being conveyed which are protect- 


ed under ANCSA as valid existing | 


rights. Since rights-of-way granted 
by the United States are, if valid, 


_ protected under § 14(g) of ANCSA 
as valid existing rights, they must 
be specifically identified in both 
the BLM’s decision to convey 


lands and the subsequent convey- 
ance document. 


2. The Nov. 20, 1979, amend- 


ment to Secretary’s Order No. 


3029, 48 FR 55287 (1978) (S.O.. 


3029) does not preclude identifica- 
_ tion of claimed R.S. 2477 rights-of- 
Ways ce 6 a 


3. ‘Native-velscted lands sitet. 


_ to rights-of-way are to be included 
In conveyances 
-ANCSA, but the conveyances are_ 


pursuant to 


subject to the rights-of-way. 

4. The State’s acceptance of an | 
R.S. 2477. right-of-way. grant did 
not sever from the public domain 


the land underlying the Henin — 


way. 

5 A right-of-way aranted by 
R.S. 2477 is a less-than-fee inter- © 
est in the nature of an easement. — 


6. Following the acceptance of 


an R.S. 2477 grant of right-of-way, 
the Federal Government. retains 
its fee interest in the land, subject: 


to the right-of-way, and may dis- 
pose of it pursuant to law. The © 


Federal Government’s control of — 


the fee interest in the land affect- 
ed by an RS. 2477 right-of-way in- 


cludes the authority to issue addi- 
tional rights-of-way anoere the : 


same land. | 
7. The reservation. of an over- 
lapping §17(b) public.easement, 


and the conveyance of the under- 


lying fee; are each subject to, and _ 
do not affect, a previously existing 


R.S. 2477 right-of-way. a 

On Sept. 11, 1981, the BLM 
moved that the Board reconsider | 
that portion of the June 26, 1981, — 


decision which holds that BLM is. = 
required to specifically identify, i in 


ANCSA decisions and conveyance 
documents, rights-of-way which 


are claimed under R.S. 2477. The | 
motion was based on an alleged 


lack of adequate briefing of oer 
issue prior to decision. __ 
BLM argued that compliance 


with the Board’s holding is not 


feasible and will adversely affect 


_ the parties to the appeal. The 
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BLM cited ane adiihistrative 
burden of discovering and listing 
R.S. 2477 rights-of-way. The BLM 
also declared that the listing of 
claimed but questionable RS. 
2477 rights-of-way in ANCSA con- 


veyances, a listing made in nei- 


_ ther non-ANCSA conveyances nor 
“in prior ANCSA conveyances of 

22 million acres. of land, is likely 
to generate confusion and to ad- 


_ versely affect ERE EAL of 


title. 
- Further, the BLM argued that 
the Nov. 


adjudication. of claimed R.S. 2477 
rights-of-way. The memorandum 
amending 8.0. 3029, written by 


the Solicitor and concurred in and. 
adopted by the Secretary, refer- 
enced two Departmental cases 


“careful reading of [which] indi- 
cates that the Department -has 
consistently refused to identify or 
list such claimed rights-of-way in 


its decisions and conveyance docu- 


ments.” (Motion for Reconsider- 
ation, page 5.) The BLM asserted 


that the memorandum should be 
construed to require a result con- 


sistent with that required by the 
cited cases. | 
The State of Alaska, Dept. of 


Transportation and Public Facili-. 


ties. (State) answered that the 
identification question was -suffi- 
ciently briefed and was correctly 
decided by the Board, and that 


the Nov. 20, 1979, amendment to — 


8.0. 3029 does not preclude identi- 
fication of claimed RS. 2477 
rights-of-way. The State also 
argued that the identification re- 


quirement will not. be an undue 
burden, and that identification As. 
necessary to protect the State’ s in- 


DECISIONS OF THE | DEPARTMENT OF THE INTERIOR 


20 1979, amendment to 
8.0. 3029 should be construed to 
preclude identification as well as: 


RS. 2477 
available. BLM alleged that the © 


[89 LD. 


terest sal will benefit the other 


parties to the appeal by clarifying 
the nature and extent of the 
State’s claim. © . 

The BLM replied that ‘the De- 
partment decided long ago that 
identification of claim R.S. 2477. 
rights-of-way in conveyance. docu- 
ments is not necessary to protect 
the right-of-way and should not be 
done. BLM declared that nothing 
in ANCSA suggests that Congress 
intended patents to Native corpo-— 
rations to be different from other 
patents in this respect. The BLM 
also asserted that identification of © 
R.S. 2477 rights-of-way would ad- 


versely affect the Native corpora-_ 
tions receiving fee title to the un- 


derlying land. 

Further, the BLM disputed the 
State’s assertion that accurate in- 
formation concerning its claimed ‘ 
interests is readily — 


State’s proffered information was 
incomplete and did not allow de- 
termination of the exact location 
of the claimed rights-of-way, and 
that the State’s listing included 
some obviously invalid claims. ~~ 

Finally, BLM argued that while 
it does not adjudicate all third- 
party interests identified in 


~ANCSA conveyances, no ANCSA — 


conveyance is expressly made sub- 
ject to an unadjudicated interest. 
In this context, BLM declared 
that all third-party interests 
which are “of record” have ‘been 
adjudicated. by a governmental 
entity. 


| - Decision 
The holding of the Board in its 
original decision in this appeal, _ 


that claimed R.S. 2477 rights-of- 
way must be identified i in both the. 
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= decision to issue conveyance , IC) | 
and the subsequent. conveyance 


| document, ‘was. based on a holding 
in Appeals of State of Alaska and 
Seldovia Native Association, Inc., 


2 ANCAB 1, 84 LD. 349 (1977) 


- [VLS. 75-14/75-15]. The refer- 
' enced holding was that the DIC 
and the subsequent conveyance 


document must both specifically © 


identify interests in the land 


being conveyed which are protect- 


ed under ANCSA as valid existing 
rights. State of Alaska/Seldovia 
Native Association, Inc., 84 I.D. 
382; State of Alaska, Dept. of 
Transportation and Public Facili- 
ties, 5 ANCAB 307, 318, 88 L.D. 
629, 683 (1981) [VLS 80-51]. 

On reconsideration, the Board 
holds that said holding is not ap- 
plicable to R.S. 2477 rights-of-way. 

In State of Alaska/Seldovia 
Native Association, Inc., supra, 84 
I.D. 380, the Board also held that 
the BLM has the duty to ascer- 
tain whether a less-than-fee inter- 
est was issued to a third party, 
and must recite in the DIC that 
the conveyance is “subject to” the 
interest. Sec. 14(g) of ANCSA ex- 
pressly requires such a recitation 
in the conveyance document. . 

The Nov. 20, 1979, amendment 
to Secretary’s Order No. 3029 pre- 
cludes BLM adjudication of 
claimed R.S. 2477 rights-of-way. In 
R.S. 2477, Congress made a grant 


of rights-of-way which became ef- 


fective only upon a valid accept- 


ance. of the grant. Since BLM «is 


: prohibited from adjudicating: R.S. 


2477 rights-of-way, it is precluded - 


‘also from determining whether 
unadjudicated R.S. 2477 rights-of- 


way “have. issued, within. the — 
meaning of §14(g) of ANCSA. > 
[1] The Board modifies its hold- — 


ing in the original decision and _ 


holds that. where, in B.S. 2477, 


Congress made a grant of rights- — 
of-way which became effective 


only upon valid ‘acceptance of the 
grant, and where the Bureau of — 


Land Management is prohibited | 


from adjudicating the right-o f-way 
to determine whether it is valid 
and has therefore “issued” within 


the meaning of § 14(g) of ANCSA, — 


the holding in Appeals of State of . 
Alaska and Seldovia Native Asso- 
ciation, Ine, supra, requiring 
identification of valid existing | 
rights in the conveyance docu- 
ment, is not applicable ae R. S. 
2477 rights-of-way. | 
Accordingly, claimed R.S. QATT 
rights-of-way need not be listed in 


_a DIC or conveyance document in 


a provision specifying that the 
conveyance is subject to valid ex- 
isting rights. — 

_A different rule applies, howev- 
er, where the BLM seeks to re- 
serve a §17(b) public easement 
over a road constructed by the 
State. of Alaska and claimed 


_ under R.S. 2477. 


As noted in the Board’s original 
decision in this. appeal, the exist- 
ence of an R.S. 2477 right-of-way 
precludes neither the conveyance 
of the underlying fee nor the res- 
ervation of an overlapping § 17(b) 
public easement, but the convey- | 
ance and/or reservation is subject — 
to .the right-of-way. State of 
Alaska, Dept. of Transportation 
and Public Facilities, se dl 88 
ID. 685. | 
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-, [2] Thus, it is not disputed that 


as a matter of law the public ease- 


ment reserved by the BLM for the | 


- Hooper Bay Airport Road is sub- 
ject to the State’s R.S. 2477 right- 


of-way. Therefore, to avoid confu- 
sion and to reflect on the convey-. 
~ ance document the accurate legal — 
relationship between the § 17(b)_ 


public easement and the R.S. 2477 
right-of-way, the Board holds that 
where the BLM seeks to reserve a 
§17(b) public easement over an 
existing road: constructed by the 
State and claimed by the State as 
an R.S. 2477 right-of-way, the con- 
veyance documents shall contain 
a provision specifying that the re- 


served public easement is subject — 


to the claimed R.S. 2477 right-of- 
way “if valid.” 

- The above requirement does not 
unduly burden the BLM in rela- 
‘tion to the importance of rights 
claimed by the State. Compliance 
with such requirement is clearly 
feasible and will not adversely 
affect the other parties to this 
appeal. Since the above-mandated 
Inquiry arises in the context of 
the reservation of § 17(b)- public 
easements, any additional admin- 
istrative burden on the BLM is 
minimal. Moreover, the required 
provision should neither generate 
confusion nor adversely affect 
marketability of title. 


Order 


The original decision: of the 
Board in this appeal, State of 
Alaska, Department of Transpor- 
tation and Public Facilities, 5 
- ANCAB .3807, 88°I.D. 629 (1981) 
~[VLS 80~51] is hereby amended to 


conform with the above holdings. 


of the Board. The above-designat- 


ed decision of the Bureau of Land 
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right-of-way, 


[89 LD. 


Management is hereby amended : 
so as to conform to this decision of . _ 


the Board. Publication of. an 


-amended decision to issue convey- 


ance is not required. The convey- — 
ance document issued pursuant to 
the above-designated decision of | 
the Bureau: of Land Management _ 


shall expressly state that the res- 
ervation of a public easement for | 


the Hooper Bay Airport Road is 
subject to the State’s RS. 2477 
if valid, for the 
Hooper Bay Airport Road. 
JuDITH M. Brapy 
Administrative Judge 


JosEPH A. BALDWIN 
. Administrative Judge 


APPEAL OF EYRING | 
RESEARCH INSTITUTE 


IBCA-1169- 10-77 
Decided cee 25, dl G&2 


Contract No. JO166201, Bureau 
of Mines. 


Sustained in part. 


1. Contracts: Formation and Va- 
lidity: Cost-type Contracts : 


. Where the Government entered into a sole 


source, cost-plus-fixed-fee contract with ap- 
pellant for the purpose of conducting a re- 
search and analysis study to determine the 
toxicity of certain gases emanating from.a 
citrate process used for flue gas desulfuri- 
zation in the operation of mines, and ap- 
pellant entered into a subcontract with a 
University to accomplish .the major por- 
tion of the required research, the Board 
found that the Government was not in- 
volved in the formation or preparation of 
the subcontract, and that although they . 
may have intended to enter into a firm, — 
fixed-price contract, the contracting par- 
ties did, in fact, by the clear and unambi- 
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-guous language employed, -enter into a 
cost- reimbursement type contract. 


2. Contracts: | 
Operation: Allowable Costs 


Where the Board found that the contract- 
_ ing officer had unreasonably disallowed 


certain costs in their entirety because of | 
the difficulty of allocability, mainly result-. | 
extending 
beyond the date of acceptance of the final 
report for the required research study, but — 


ing from subcontract’ work 


also found that the contract.work was 
timely performed, accepted as satisfactory, 


and was of considerable benefit to the Gov- _ 


ernment; the Board held, by the jury ver- 
dict approach, that appellant was entitled 


toa portion of its claimed additional costs 


in the amount of $45,000. 


APPEARANCES: Jean M. Gallo- | 
way, Gilbert J. Ginsberg, P.C., At-— 


torneys at Law, Washington, 
D.C., for Appellant;. Ross W. 
Dembling, Department Counsel, 
Washington, D. C., for the “or 
; ernment. | 


a _ OPINI ON BY 
_ADMINIS TRATIVE J UDGE 
_ DOANE 


IN TERIOR BOARD OF 
CON TRA CT APPEALS 


Background 


‘ caContiee No. JO166201 was Son 
tered into between the Bureau of 


Mines (BOM) and Eyring. Re- 
search Institute (ERD, the con- 
tractor/appellant of Provo, Utah. 
_ The work to be performed under 
_ the contract was to conform to the 
contractor’s technical 
dated Aug..3, 1976, entitled “Toxi- 


cological Analysis of the Citrate - 


~ Process for Flue Gas Desulfuriza- 
tion” and was to consist of'a study 
to determine, through laboratory 
exposure of rats, the toxicity of 
the solutions provided by BOM’s 


Construction and 


~ Minerals © 
‘Monoca, Pennsylvania, it was im- 


proposal » 


-cmeealanes pecedeeh: ‘Center of 


Salt Lake City and used in the ci- 
trate process. The contract. was.a 


- cost-plus-fixed-fee type contract at 


a total estimated amount of. 
$83,850, including a fixed fee of — 


$8,998. The effective date of the 


contract was Sept. 30, 1976, al- 
though Article X allowed precon- 
tract costs incurred from Aug. 9, 
1976. The delivery date of the 


final report was 2 months and 15 


days after the effective cae or 
Dec. 15; 1976.: | 
The sustifcaeias for the subject 


sole source (noncompetitive) pro- 


curement was explained in Tab C, 


Appeal File (AF) by the contract- _ 
He stated that | 
the: information which would be 


ing officer (CO). 


developed by the study was ur- 


gently needed by the Bureau of 
Mines in order to determine, if 
‘possible, what caused the inci- — 


dences of fainting by workmen at 


the Bureau’s citrate process pilot — 
plant at Kellogg, Idaho. 

BOM had committed itself to the 

- installation of a citrate process 


Since 


demonstration unit at the St. Joe 
Corp. power-plant in 


portant to determine whether the 


citrate process could be operated 


in a safe manner without expos- _ 
ing workmen to any adverse toxi- 
cological substances in citrate so- 
lutions. The design of the demon- 
stration plant was scheduled for 
completion by Nov. 1, 1976; there- 


fore, it was imperative that the 


contract be awarded and complet- 
ed within a minimum timeframe. 


The CO pointed out that ERI was 


especially suited to undertake the 


‘study because: (1) it had unique 
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| experience and expertise on. as 


citrate process chemistry related | 
sub- 
stances in process solutions; (2) it 


to - ‘potential toxicological 


had..access to the Flammability 


Research Center (FRC) of the Uni- » 


- versity of Utah, where laboratory 
analytical equipment, professional 


staff, and specifically designed rat 


exposure chambers: required for 


the proposed experiment were © 


available; and (3). ERI and FRC 
were in close proximity to BOM’s 
laboratory in Salt Lake City 


which was to furnish the citrate 


solutions to be tested, thus assur- 


ing the freshness of the solutions . 
and. avoiding chemical decomposi-— 


tion of the toxic substances in the 
solutions. On this basis, the. CO 
considered ERI to be the only 
source capable of performing the 
required study within the allotted 
time, at a reasonable cost. __ 
Appellant, ERI, 


Aug. 9, 1976, with the FRC to con- 
duct the necessary research re- 


quired under the prime contract 


(AF-F). The objective of the study 


was stated in the subcontract, “‘to 


determine, through laboratory ex- 


posure of rats, the toxicity of solu- 


tions in the Citrate Process.’”’ The 
statement of. work involved “the 


design of a factorial experiment 
which subjects laboratory rats to 


various levels. of exposure while 


simultaneously monitoring respi-— 


rator, cardiovascular and neuro- 
logical response and blood chemis- 
try.” The. subcontract also pro- 


vided that “if high toxicity ap-— 
pears in any of the process. lig- 
uors, an attempt will be made to 


identify the particular compound 


resulting in toxicity.” The subcon-. 


tractor was required to complete 
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entered into 
subcontract No. C548, effective 


[89 LD. 


= the "technical effort within ae 


months after Aug. 9, 1976, and to 


submit a final report to ERI on-or. 
before Oct. 22, 1976. Without the 


knowledge or approval of the CO, 
the contract administrator for 
ERI, by letter dated Nov. 15, 1976, 
granted a no-cost. time extension 


for completion of the subcontract 
to Dec. 31, 1976 (AF-G). 


_ Regardless of the time exten- 
sion, by letter dated Oct. 21, 1976, 
ERI submitted. a ‘final report” to 
BOM entitled, “Toxicity Assess- 


‘ment and Chemical Analysis of 
Samples from the Citrate Process - 


for Flue Gas Desulfurization.” 
However, this submission was 
identified with another BOM con- 


tract, No. JO166178, so the CO re- 


quested that a corrected final 
report. be submitted which per- 
tained to the subject contract, No. 


~ JO166201. ERI did submit a cor- 
rected “final report” dated Oct. 


15, 1976,. by transmittal letter 
dated Dec. 1,1976(AF-J). 
That report was considered sat- — 
isfactory and was accepted by the 
Government as evidenced by a 
memorandum dated Jan. 4, 1977, 
and executed by the technical | 


project officer for BOM (AF-L). — 
On Dec. 21, 1977, close-out audits 


were. requested for contract No. 
JO166201, including an assist 
audit on the subcontract between 
ERI and FRC, and. contract. ‘No. | 


JO16617 8 (AF-M). | 


On May 9, 1977, Carel Curtis, . 


technical editor for ERI, transmit- 


ted a copy of a. “supplemental 
report” to the final report under 
contract No. JO166201, stating, | 
“We were requested to send this 
supplement to you.” However, the — 
letter did not explain by whom | 


| the ec was made ai On _ 
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Sept. 1, 1977 : the CO returned the 


supplemental report to ERI, stat- 


ing in the letter of transmittal 


that the final report dated Oct. 
15, 1976, was considered satisfac- 


tory and accepted by the Govern- 


ment and that the supplemental 
| report was not requested (AF-V). 
-Prior to the letter of Sept. 7, 


1977, on Aug. 19, 1977, the CO. 


| “rendered his final decision in’ ac- 


cordance with the disputes clause 


of the subject. contract (AF-P). 
The pertinent parts thereof are as 
follows: : ) 


Inasmuch as the language contained in the. 


report - issued against’ contract No. 
JO166178 and the final report. identified 
with JO166201 was for the most part iden- 
tical, a question was raised regarding. the 
allocability of costs incurred subsequent to 
~ issuance of the final report. 

* * * The findings of audit reports No. 
7231-02-7-0164 and revision 1 of April 8, 
1977, and report No. 08-78058 of April 5, 
1977, revealed costs deemed to be’ un- 
allowable in the amount of $64,454, 

On-June 6 and June 7, 1977, the con- 
tracting officer met with ERI officials for 
the purpose of discussing the contents of 


the audit reports. The discussion was lim- 


ited to costs incurred subsequent to issu- 
ance of the final report; i.e. costs incurred 
subsequent to October 15, 1976. The posi- 
tion taken by ERI is that they issued a 
firm fixed price type contract to the sub- 
contractor (University of Utah). in the 
amount of $65,047. However, the only evi- 
dence of a final contract between ERI and 
the University of Utah as such was in fact 
consummated on November. 29,1976, some 
forty-five days after the final report had 
been issued. ERI issued three purchase 
orders to the University of Utah in the ag- 
gregate not to exceed $65,047, from August 


9; 1976 through November 9, 1976. Howev- 


er, the simplicity of the purchase orders 
failed to deal with fixed price language. 


* *.* Contract JO166201 is-a cost plus | 


fixed. fee: contract and as such the contrac- 


tor is obligated to control all costs to the 


extent of determining reasonableness and 
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allocability. Eyring Research Institute 
failed to control costs by permitting the 


_ subcontractor to incur costs subsequent to 
issuance of final report. In view of the 


above, I consider $26,200 a fair and reason- 
able amount due Eyring Research Insti- 
tute under the terms of the contract and 
definitions contained in Federal: Procure- 


- ment Regulation 1-15.2. This consideration 
‘is based on $64,454 being subtracted from 


recorded costs of $86,661 plus allowance of 
original fee of $3, 993, | } 


ERI appealed to the Board NaS 
the CO’s decision and contends: 


that the subcontract between ERI 
- and FRC of the University of 


Utah is a firm, fixed price con- 
tract and therefore, ERI is. enti- 
tled to the full subcontract cost of 
$65,047 as intended by the subcon- 
tracting parties; or, in the alter- 
native, in the event the Board 
rules the subcontract to be a cost- 


reimbursement type contract, the | 


sum of $48,517.80 was: improperly | 
disallowed by the CO, was estab- 
lished by the evidence of record to 
have been reasonably incurred, 
and should, at a minimum, be 
awarded to the appellant. 
On the other hand, the Govern- 
ment contends: that the subcon- 


tract’) was a .cost-reimbursement 


type, as evidenced by its clear, un- 
ambiguous terms; that the parol 
evidence rule does not allow the 


- consideration.: of prior tentative, 


expressions of intent to supersede 
the final, unambiguous expres- 
sions set forth in the contract doc- 
ument; that as cost reimburse- — 
ment contracts, both the prime. 
and subcontracts were governed 
by the principles and procedures 
for cost accounting as prescribed — 
by the Federal Procurement Reg- 

ulations (FPR); nd that such pro- 


: cedures were not followed by ap- 


ao4 


pellant In connection with ac- 
counting for costs incurred under 
the subcontract resulting in unal- 


locable costs and therefore, un- | 
allowable, particularly. with re- 


spect to those incurred after sub- 


mission of the corrected final’ 
. report on Dec. 1, 1976. In sum-_ 


mary, it is the position of the Gov- 
ernment that it received no bene- 
fit from any costs incurred by ap- 


-pellant after submission of the 
final report, and that since the 


ERI did not control the costs of 


the subcontractor, the CO proper- 
ly and reasonably disallowed the — 


costs claimed by a in. this 
appeal. 
This appeal was submitted: on 


the record without the benefit of 
The 


an evidentiary hearing. 
record consists of an appeal file, 
numerous depositions and affida- 
vits of scientific personnel and 
contract administrators, audit re- 


ports, stipulations, and answers to 


interrogatories submitted in the 
course of discovery procedure. 


Discussion 


It is apparent that the Seats 
here was the inevitable result of a 


general lack of communication 


and coordination among the var- 


ious scientists and contract ad- 


. ministrators employed by both the 
prime and subcontractors. 


mance was denigrated by inatten- 
tion to detail with respect to the 
administrative 
Government contracting. 


For example, various deponents 


. for both ERJ and FRC related 
that the - ‘subcontracting parties 


desired and intended to enter into 


a firm fixed price subcontract re- 


~~ 
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The. 
otherwise good contract perfor- 


‘requirements of 


“(89 LD. 


quiring $65, 047 to be paid to the 
University as subcontractor. But 
instead of hiring an experienced 
contract lawyer to draft the sub- 
contract, that task was left to the 
contract administrator for ERI. — 
He admitted copying cost-type — 
provisions from the prime con- | 


tract, a cost-type contract, and in- 


serting them into the subcontract 
under the mistaken belief that 


costs should be itemized under _— 
both fixed price and cost reim- 


bursement type contracts for 


audit purposes (Field Deposition 


at 78). Another example was. the 


_confusion generated over the mis- 


labeled “final réport” which Dr. 
Carlyle Harmon, Chairman of the 
Board. of Directors of ERI, said 
“was intended to be a rough 
draft” (Harmon Deposition at 32- 


33). Another example was the ex-. | 


tension of time granted by ERI to 
the subcontractor, without ap- 
proval of the CO, for 15 days 
beyond the completion date for 
the prime contract (AF-G). Then 
again, after the final report had 


been accepted by the Government 


and the completion date of Dec. 
15, 1976, for the prime contract 


had expired, without any previous | 
notice tothe CO of its existence, a 


supplemental report was submit- 


‘ted in May of 1977, and subse- 
quently returned by the CO be- 


cause it had not been requested. . 
Although none of these adminis- 
trative discrepancies vitally effect-. 
ed the success of the overall pro- 


ject, they did create problems for — 


the CO who, on behalf of the Gov-_ 
ernment, had the responsibility to 
keep contract costs at a minimum > 

and within allowable bounds: = 


> tual: Costs,” - 
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Nature of the Subcontract . 


ft) Department counsel effec- 
: tively. argues (Govt Brief at 4-11) 


that the subject subcontract was a. 


- cost-reimbursement type contract, 
as evidenced by its clear, unambi- 
guous terms. For example, he 
points to Article VII of the sub- 
contract, entitled ‘“Pre-Contrac- 


“Costs incurred on purchase order 


the effective date of this contract 
as reflected on the cover page will 


be allowed to the same extent. 
that they would have been had 


_ this contract been executed at 


that time.”. (Italics supplied.) We 


agree that allowance of incurred 
costs is of concern only in cost- 


_ type contracts and that if the sub- 
contract were a fixed-price con- 
tract, Article VII would have no 


meaning or purpose. | 
Further, Article IV—Costs and 
_ Payments, states: “The cost of the 


work to be performed under this. 
contract is not to exceed the esti- | 


mated cost of $65, 047.00. Progress 
payments will be made on a 
monthly basis. ‘The total of the 


progress payment ‘prior to final 


payment shall not exceed 85% of 
the estimated total costs.’’ (Italics 
supplied.) Again, if the above pro- 


vision was part of a fixed price 
if, would have little | 
- meaning. The standard for provid- 


contract, 


ing progress payments under a 
fixed price contract would be a 
percentage measured against the 
“total. fixed price’ of the contract 
as opposed. to 
costs.” See FPR, 41 CFR, 1- 


-30.518(a),, 1-30. 510b\(aN(4), and 1- 


- 80.509-7., 


which provides: 


reimbursement 


“estimated total 


‘Also, Article I, Subparagraph F, . 
of the subcontract provides: | 


“Because of the changes in the work. 
statement from that in the University of 
Utah proposal, the Principal Investigators. 
are hereby permitted to reallocate the 
budget. items as they deem appropriate. 


_ This will in no way change the total dollar 
- amount or diminish the poounienuey 3 of 
the University of Utah. | 


| And again, in a fixed price ae 


CO: 7 tract, the University would not 
No. 984 from August 9, 1976 to — 


need the permission of ERI to. ; 


reallocate budget items. 


Counsel for the Goseeniical 
points out other examples of cost- 
type language 
contained in the subcontract. and 


contends, under the circumstances _ 
here, that application of the parol. 
evidence rule is appropriate. In 


support thereof, he cites Brawley 
v. United States, 96 U.S. 622, 624 
(1878), wherein the Supreme 
Court stated: = | 
_ The written contract merged all previ- 


ous negotiations, and is presumed in law, 
to express the final understanding of the 


parties. If the contract did not express the 


true agreement, it was the claimant’s folly 
to have signed it. The court cannot be gov- 
erned by any such outside considerations. 


Previous and contemporary transactions 
_and facts may be very properly taken into 
consideration to ascertain the subject 


matter of a contract, and the sense in 


which. the parties may ‘have used particu- 


lar terms, but not to alter or modify the 


plain language which they have used. 


See also Simpson Vv. United States, 


199 U.S. 397 (1905), where, in an ~ 


opinion by the Honorable Oliver 
Wendell Holmes, the Brawley case 
was cited with approval; the 


_ Court of Claims opinion in Bag- | 


gett Transportation Co. v. United 
States, 162 Ct. Cl. 570, 577 (1963); 


and Butz Engineering Corp. v.. 
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United States, 204 Ct. Cl. 561, 579 ’ 


~ (1974). : 

In her brief at page 23, counsel 
- for appellant argues that because 
of the inexperience with — fixed 
price contracts on the part of ERI 
and the University of Utah con- 
tract administration personnel, 


cost- -type contract language was | 


inadvertently included in the sub- 
contract; that the parties intended 
to enter into a firm, fixed price 


| subcontract, and that such inten- 
tion should control the interpreta-. 


‘tion thereof. She cites Union 


Paving Co. v. United States, 126. 


Ct. Cl. 478, 489 (1958), for the 
proposition that the conduct and 
interpretation of the parties to a 
- contract exhibited during contract 
performance, prior to the dispute, 
is entitled to great: weight. We 
agree that such proposition was 
alluded to, but, in our view, the 
holding of that case is better ex- 
pressed by the following language, 
also found on page 489: : 

_ The terms and conditions of the contract 
and not the preliminaries to its execution, 
must govern the rights of the parties. 
Manufacturers’ ‘Casualty Insurance Co. ‘v. 
United: States, 105 Ct. Cl. 342, 352. No 
basis has been shown for a reformation of 
the contract. If the bid and contract are 


contradictory, the contract, if not ambigu- 


ous, must control. 


Furthermore, appellant’s argu- 
ment seems to overlook the fol- 
lowing undisputed facts of this 
case: that the relationship of the 
subcontracting parties, during the 
bulk of the performance of the 
subcontract work, was controlled 
by the language of three purchase 
orders (AF-H) containing such 


- terms as “not to exceed,” “cost in-. 


curred,” and “will be approved,” 


clearly manifesting the contem-. 


-plation ofa cost-reimbursement 
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type contract; and that the sub- 
contract itself was not executed 
until Nov. 29, 1976, more:than a 
month after the initial submission 
of the final report. .- 

In the drafting of the dabeon: 
tract, it would have been a simple 
matter to have included a provi- | 
sion such as, “This is a firm,. fixed 
price subcontract for the sum of 
$65,047 which shall be paid to the 
University of Utah by installment 
payments for satisfactory progress 


in the performance of the work 


required herein.” But such a pro- © 
vision, or one expressing the sub- 
stance thereof, is conspicuously 
absent from the subcontract. _ 
We concur with the view 
(Govt.’s Brief at 12) that the fun- 
damental . rule expressed in G.L. - 
Webster Co. v. Trinidad Bean & 


Elevator Co., 92 F.2d 177, at 179 
(1987), is applicable to the facts in — 


this case. There, the court said: 
“One cannot enter into a contract 
and, when called upon to abide by 


its conditions, say that he did not | 
read it, when he signed it, or did 


not know what it contained.” 

Accordingly, we find: 

1. That although Government q 
personnel involved with the prime 
contract were aware that. appel- 
lant intended to enter into a sub- 
contract with the University of 
Utah for the required research 
work, they took no part in the ne- 
gotiation, preparation, or execu- 


tion of the subcontract; and 


2. That although the subcon- 
tracting parties may have intend- 
ed to enter into a firm, fixed price © 
contract, they did, in fact, by its 
clear and unambiguous terms, 

enter. into a cost-reimbursement | 
type contract. : | 
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| | Allowable Costs | 
1] ‘Appellant: concedes that if 


the Board should rule the subcon- — 
tract to be a cost reimbursement 
the 
_ burden: of establishing its allow-. 


contract, . appellant has 
_ able costs in the record, and con- 
tends that it has-done so in the 


' amount of at least $48,517.30, over 


and above the $26, 200 allowed by 
the CO. Appellant further avers. 
that such amount was. determined 


in accordance with generally ac- 
cepted accounting procedures and 
not in violation. of the costs limi- 


tations set forth in the FPR (Ap- 
pellant’s Brief at (27-29). Of ae 


claimed amount, $39,063.85 


- identified as subcontract costs al: 


legedly incurred by the University 
of Utah, and $9,453.45 as ERI gen- 
eral and administrative expense. 
In: his decision, the CO refused 
to acknowledge any costs as allow- 


able which were incurred by ap-: 


-pellant. after Oct. 15, 1976, the 
date of the final report. But is is 


- 4 not clear from the record whether 
_ the CO distinguished _ between 
when the claimed © subcontract 


costs were actually incurred and 


when they were merely recorded 


into the accounting records of the 
‘University. He admits to adopting 


the total figure of $64,454 deter-— 
mined in the audit reports to be. 


unallowable. But: the audits were 


- made in the spring of 1977, and 
were based on inadequate subcon- 
a tract ageountiig aes ae oe as 


. 'That such” accounting records were ee for a 
meaningful audit at that time, is confirmed by the fol- 


lowing statements.of Dr. William S.. Partridge, Vice 

President for Research at the University of Utah, found 

in his deposition dated Sept. 26, 1979, at pages 18-21: 
“The University keeps records on every contract, iso- 


- Jated records, so that we know what the cost should be— 


are associated with that contract. I should. say that is our 


Since that time, in the course of 


this appeal, appellant has man- 


aged to assemble .a_.certain 
amount of additional proof of sub- 
contract costs. for the. record 


which consists of vouchers, exhib- — 
its, stipulations, 


s, stipul ‘and affidavits — 
and. depositions of: subcontract. 
personnel who had - personal 


knowledge of costs related to the 


research work. For example, Mr. 
Steven P. Houchens, manager of 
research accounting for the Uni- 
versity,. by his affidavit dated 
Mar. 28, 1980, and unrefuted by. 


the Government, swears that in |. 
performing the. toxicology study — 
-under subcontract No. ©543,. the — 


University spent $3,014.56 for | 
rats; $7,022.60 on supplies; $13,285. 


for salaries, ‘wages, and employee 
benefits; and $32 for consultants. - 


These figures total $23,354.23. The z 
parties stipulated (Stipulation No. 
17) that the following equipment 
was. purchased, at the costs 


shown, by the University for use 
in. performance of subcontract No. 


C543: Targas gas chromatograph, 
$10,449.80; Ken-Teck Laboratories 
permeation oven and source, 
$2,659.30; heat systems exhaust’ 
serabber. $1,774.53; 
Model FOIR coupler, $311.14; 
Hewlett-Packard ‘ion source con- — 
verter and sensitivity kit, $495; 


Grass Instrument Co. solid state 


policy: In this case. that was not done, nit we do. not | 


| have accurate records. Some of the costs on this: project 
_ would be charged to other accounts. Professsor Einhorn 
_ has discretionary funds and development funds-that he. 
charged some of the costs to. He used equipment that. 

was made from components already in existence in the — 


laboratory, and of course these would not-be charged to 


- the individual contract. So we. have very Boor records. 


with respect to this particular contract. * * * All I can: 


say is that costs for this contract, the true costs for this: - 


contract, are not auditable; they are not as clearly de- 
fined as we would like it to be.” (Italics supplied.) 
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square pulse stimulators, $787.28; 
and Hewlett-Packard analytical 
interference modulator, $1,995. 
These equipment purchases total 
$18,472.05. Also, the depositions of 
Dr. Carlyle Harmon of ERI and 
Dr. Irving N. Einhorn, Professor 
_- of Materials Science, Adjunct Pro- 
fessor of Chemical Engineering, 
“and Director of FRC for the Uni- 
versity, generally verfied that a 


large portion of the disallowed 
costs were, in fact, necesarily in- 
curred in order to accomplish the 


toxicological study: In his deposi- 
tion at pages 238-26, Dr. Einhorn 


discussed the laboratory equip- 


ment used and how it was used 
during the study and, among 


other things, explained that some 


. of the equipment had to be pur- 
chased, some of it had to be built 
in the laboratory, and some. of it 

was obtained on loan with a guar- 

antee that it would be replaced 
with new equipment after comple- 
tion of the project. 


7 The parties also. 


any costs for wages, equipment, 
animals, animal care, or consult- 
ants. We are in accord with coun- 
sel for appellant, that to disallow 


all such costs is clearly unreason- 
able. But on the other hand, we 


agree with the position of the 


Government (Govt. Brief at 16~20), 
| that it received no benefit from | 
~ . any work or incurrence of costs 


regarding the — supplemental 
report received long after the 


final report had. been accepted as 


satisfactory. However, we are re- 


luctant to accept the CO’s date of 


Oct. 15, 1976, as the appropriate 


cutoff date for the incurrence of ~ 
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; volved with the 


| ‘stipulated 
| (Stipulation . No. 16) that. the sub- 
- contract costs allowed and paid by. 

the Government did not include 


[89 LD. 


allowable ae ‘We are satisfied, 
upon consideration of the entire | 


record, that a considerable portion © 


of the disallowed costs, not  in- 
supplemental 
report, were legitimately incurred © 
after that date and were directly 


related and allocable to the proj- 
‘ect work. 


The major issue here concerns 


‘Milocability of costs. FPR. 41 CFR 


1-15.201-4 includes the statement 

that, “a cost is allocable to a Gov- — 
ernment contract if it: * * * (b) 
Benefits both the contract and 


other work, or both Government — 


work and other work, and can be 
distributed to them in reasonable 


proportion to the benefits. re- 
- ceived.” 


(Italics supplied.) Sec..1- 
15.201-2 of 41 CFR provides, in 
effect, that if a contractor dis- 
closes that his cost. accounting | 
practices are inconsistent with 
any of the provisions of Subpart 
1-15.2, “costs resulting from such 


‘inconsistent practices shall not be 


allowed in excess of the amount 
that would have resulted from the 
use of practices consistent with : 


Subpart 1-15.2.” 


Mindful of the foregoing FPR : 
provisions, the cost allocation — 
issue has been exacerbated by. 
three aspects of the record: (1) 
Statements contained in the depo- | 
sitions ‘of Dr. William S. Partridge 


(see note 1) and Steven P. Hou- 


chens,. who is identified above, 


which militate against allowance — 


of appellant’s claims;? (2) the lack 


2 On page 21 of his deposition, dated Sept. 26,1979,Mr. 


Houchens, among other things, stated: “There were costs 
possibly incurred on here which benefitted other con- 
tracts, There were costs incurred on .other contracts 


‘which benefitted this contract, especially. due to the rush. 


to get this thing going.” When asked his opinion of the 

overall veracity of the cost statement the University 

gave Eyring Institute, he responded at pages 21 and 22: 
: Continued 
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. ee of any ‘evidence soniepating ‘ie 7 

- costs incurred in connection with 
the rejected supplemental report; 
and (8) the failure of either party | 
to provide for the ownership of 
the equipment acquired especially — 


for this project or to properly ap- 
portion its cost. 


record may be, from the stand- 


point of an evidentiary basis for 


allocation of costs, we. must recog- 
nize that the contract work was 


timely performed, was. accepted as 
satisfactory, and resulted in con- 


siderable benefit to the Govern- 
ment. Also, we cannot overlook 


the fact that on Sept. 30, 1976, in © 


_ a memorandum to the file (AF-D, 
Stipulation No. 8), the CO stated 


that the cost proposal submitted 


by appellant indicated a subcon- 


tract with the University of Utah . 
(FRC) in the amount of. $65,047 


and that he considered the total 


contract price of $83, 850 to be. fair | 
and reasonable. 
In this circumstance, where ‘ no 


precise mathematical computation 


is possible and being convinced. 


that appellant is entitled to more 


_ than was allowed by the CO for — 
_ its incurred costs, we believe the — 
| jury verdict approach for our deci- 

- sion is appropriate. See G.T.S. Co., 


Ine. IBCA-1077-9-75 (Sept. 15, 
(1978), 85° LD. 373, 18-2. ae par. 


. 18, el 


“Without. having first Rana knowledge. of on actual 


_work performed and the costs involved, it would. be diffi- 


cult for me to say. * * * If you were looking at this—ob- © 
~ viously, on the basis of the audit, the costs which were 
. Specifically recorded in this contact were not 100 percent . 


accurate as ‘far as costs that.really pertained to it. I feel 


‘that these costs were reasonable, justified, etc. They are 


an accurate reflection ‘of costs. However, I believe. there is 


some equipment that did not pertain to this contract, a. 


. least based on the audit.’ fe added 1 


"Decision 


ne iaaly: based upon our 


consideration of the entire record — 
and the discussion above, we hold | 
appellant is entitled to be paid, as 


additional allowable oo the 


| sum of $45,000. . 


Nevertheless, inarticulate, inad- 
“equate, and unsatisfactory as the . 


| Dav DOANE 
_ Administrative Judge 


WE CONCUR: 


WiitiaM F. Mecuiw: 


Chief Administrative Judge | 


RussELL C. inca 
Administrative ei 
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| Contrael No. 63-03-6093, | 
Environmental Protection 


Agency. 
| Denied. sah _ 
Rules of Practice: Apes Mo- 


tions—Rules of Practice: a 
_Reconsideration — 


a A motion for. reconsideration is denied | 

- where appellant's assertions of error in 
the principal decision are not supported by 
arguments or by references to the record, 
and appellant admittedly seeks a rehear- | 2, 
ing in order to present the evidence ina | 
more coherent sequence and logical order. an 


| APPEARAN CES: 
Porter, 


Marvin BE. 


President, Porter Me- — 


860 
chanical Contractors, Ine., Pen- 
sacola, 
Richard VY. Anderson, 


ment Counsel, 
Protection Agency, 


| OPINION BY — | 
ADMINISTRATIVE JUDGE 
| LYNCH 


INTERIOR BOARD OF 
_ CONTRACT APPEALS 


Appellant has moved for recon- 
sideration of the Board’s decision 
of Feb. 1, 1982, 88 LD. 53, in 
which we denied the appeals be- 
- cause appellant failed to sustain 

the burden of showing a causal 
connection between the costs 


claimed and the alleged Govern- 


_ ment actions, and failed to pro- 
vide reliable cost data to refute 
Government computations of 
amounts payable for directed 
changes. Appellant requests re- 
consideration of the decision be- 
cause the Administrative Judge 
hearing the case did not subse- 
quently write the Board’s opinion 
and for failure of the Board to 


_ evaluate correctly the evidence of 


~ record in the following instances: 


1. concerning appellant's book-— 
keeping and accounting practices | 


and. the fact that appellant ac- 
counted for costs differently for 
tax purposes and for actual con- 
tract cost purposes, | 

2. concerning 
method of recording and allocat- 
ing labor manhours and costs as- 


sociated with labor inefficiency, 


38. concerning appellant’s efforts 
_ to ascertain’ the correct bench- 
mark prior to commencing work 
and the impact of the pence 
: eps on the work, 
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Florida, for Appellant; 
Govern- 
Environmental 
| Cincinnati, | 

| Ohio, for the Government. © 


 @epellaae Ss 


for contract cost purposes. 
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ri concerning appellant work 
of connecting the sewer system 
and the buildings services and the ~ 


resulting changes to the original ~ 


contract drawings, and 

5. concerning the Government’s 
charge for work deleted by 
Change Order No. 1. 

In support of the request for re- 


“ consideration, appellant submit- 
ted two lengthy documents pre- 
_. pared by its president. The docu: 


ments contain numerous state- 
ments purporting to show errors | 
in the principal decision in consid- 

ering the evidence. However, spe- _ 


cific references to the record are 


lacking, so that examination of 
appellant’s claims of error would 
entail a complete reexamination | 
of a large record. These unsup- — 
ported assertions of error fail to 
make a showing of error that 
would warrant such a review. An 
example is the contention under 
No. 4 above that the “as: built” 


drawings do reflect changes from 


the original drawings. There is no 
reference to specific differences 


that exist. This’ problem of asser- 


tions without corroboration by 
specific reference to the documen- 


tary evidence has persisted in this 


case. At the hearing, there was no. 
attempt to compare the original 
contract drawings and the “as 
built” drawings to show that the. 
numerous changes claimed. by ap- 
pellant had occurred. : . 

Appellant claims that the Board : 
failed to evaluate correctly the 
evidence concerning the two ac-— 
counting systems used by appel- 
lant, which accounted for costs 
differently for tax purposes and 
Al- 
though. certain costs. may be ac- 
corded different treatment for tax 
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purposes, appellant. fails to ex- 


plain the “intricacies of the ac- 
counting practices” 
cause direct contract labor to be 
recorded differently. in the two ac- 
counting _ systems. 


admits in the preliminary brief 


that “[mlaterial presented to date 


to EPA and the Board of Appeals 
is relatively complete; however. it 


resembles a suffeled [sic] deck of 


cards and is hard to follow chron- 
ologically.” 
hearing, appellant promises new 
material to be presented would be 
rearranged in a coherent se- 
quence and logical order. No ex- 


planation is given for the nature 
of the new material or why it. 


could not have been presented at 
the. hearing. The. Government’s 


_ brief j in opposition to the Motion» 
| correctly 
states our view that a motion for 
reconsideration is not a ‘proper ve- 


for _ Reconsideration — 


~ hicle for correction of errors or 
‘omissions by a party in the pres- 


entation of its case. (See COAC : 
Inc., IBCA No. 1004-9-73 (Feb. 19, - 


1975), 75-1 BCA 11,104)... 

Appellant asks_ Foconaiieration 
because Judge Packwood; 
hearing official, did not write the 
Board’s opinion. It is. noted that 
Judge Packwood did participate in 
the decision which bears kis con- 
currence. It is well settled that 


there is no right to a decision by 


the official presiding at the hear- 

ing, and appellant fails to provide 

any support for the implied con- 

‘tention that prejudice resulted. 

(See Steenberg Construction Co., 

IBCA No. 520-10-65 (May 8, 1972), 
79 ID. 158, 12- 1 BCA 9,459). 


that would. 


Appellant 


Asking for a new 


the 


Appellant contends that he was 
denied a promised prehearing con- 
ference. Judge Packwood confirms 
that a prehearing conference was. - 
held immediately preceding the 
hearing. It is true that appellant 
was denied a prehearing confer- 


ence in Pensacola, Florida; at an 


earlier date. This denial was. prior 
to the appearance of counsel for 


appellant and was based on. the 


fact that - the .expenditures. re- 
quired for such a conference did 
not appear justified in view of the 
state of the record: at’ that time. 
Again, appellant fails to indicate 
how he. may have been prejudiced: 
by this denial. — | 

In addition to reconsideration, 
appellant requests.a reopening of 


_hegotiations with the Government — 
or a new hearing. It is clear that 


appellant. desires a second oppor- 


tunity to present his claims, but — 


he has failed to provide any valid - 
reason for modification of the 


Board’s decision of Feb. 1, 1982. 
Cocoaney: that decision is con- 


firmed. | 


‘Ruse Cc. eee 


_ Administrative ene Ree 


| le CONCUR: 


G. HERBERT. Pacewcon: | 
Administrative Judge — 


ESTATE OF THOMAS HALL, 
SR. 
10 IBIA 17. 


- Decided June 28, 1982 


Appeal from order denying peti- 
tion for rehearing and order to 
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"amend. (Indian probate IP BI 316 


D 80 and IP BI 145 D 81.) 


_ Reversed. 


1. Indian Probate: Wills: “Option 


to Purchase Real Property 


An Indian testator may create an option to 


purchase trust real property by will. 


APPEARANCES:. James _ C. 


Nelson, Esq., Werner, Nelson & 


Epstein, Cut Bank, Montana, for 
appellant Wallace W. Hall; appel- 


lees Eloise England, Mary Janice: 


Hall Boggs, Marlene Hall, and 
Phyllis Buel, pro sese. Counsel to 
the Board: Kathryn A. Lynn. 


OPINION BY CHIEF 
ADMINISTRATIVE JUDGE 
- HORTON 


INTERIOR BOARD OF INDIAN 
APPEALS 


Wallace W. Hall has filed a. 


notice of appeal from a Mar. 17, 
1981, order in which Administra- 


tive Law Judge Alexander H.. 


Wilson denied a petition for re- 
hearing and amended his Oct. 29, 
1980, order approving will and 
decree of distribution. The appeal 
is opposed by four of the remain- 
ing eight legatees under the will 
of Thomas Hall, Sr. 


Background — 


Thomas Hall, Sr. (testator), 
Blackfeet Allottee No. 18, was 
born on Feb. 16, 1901, and died in 
Pendroy, Montana, on Jan. 22, 
1980. Testator was survived by 
nine children of his marriage to 
Mary LaFromboise Hall.’ Testa- 
tor’s will, executed on May 13, 
1977, was approved by the Admin- 


1A tenth child died in infancy. 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[89 LD. 


istrative Law Judge on Oct. 29, es 
1980. ; 
The will provided in. eiacaee 2 


| that all of testator’s property 
- should be placed in trust for the _ 
use of his wife. Upon the death of | 


his wife, any remaining property 
was to be divided equally among 


_ his surviving children and_ the 
families of any deceased children. 
. Clause 3 of the will gave dece- 


dent’s son, Wallace W. Hall (ap- 


_pellant), a 1-year option to pur- 


chase. any real property that 
might be part of testator’s estate. . 
Because testator’s wife prede- 
ceased. him, the testamentary 
trust created in clause 2 lapsed. 
The Administrative Law Judge 
apparently interpreted the re- 
mainder of the will as passing all — 
of testator’s property to his nine 
children under clause 2, and 
giving appellant the right subse- 
quently. to buy the real property 
from the other devisees under 


clause 3.2 Accordingly, the Admin- 


istrative Law Judge regarded any 
subsequent purchase of this 
Indian trust property to be a sepa- 
rate matter of no further rel- 
evance to the probate proceeding.’ 
(See 25 CFR 121.17-121.31 regard- 
ing authority of the Bureau of. 
Indian Affairs to approve sales or 


_ other conveyances of trust proper-. 


ty.) Although he upheld the valid- _ 
ity of the option clause set forth 
in clause 3 of the will, the Admin- 
istrative Law Judge held that ap- 
pellant would have to secure the 
agreement of the remaining devi- 
sees and the Bureau of Indian Af- 


The placement of clause 3 after the provisions in 


- clause 2 dealing with the distribution of any property re- 
- maining after the death of testator’s wife is perhaps Te- 
7 sponsible for such interpretation.. 


* See, e.g., Order Approving Will dated Oct. 29, 1980, at 
page 3, Beregcaph 2. . | 
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fairs (BIA) ; in order to acquire real 

property under the option. - 

-. . Based upon the probate deci- 

ae sion, BIA. required the agreement 
of all the devisees before approv- 


ing appellant’s purchase of their 
estate.* 
When appellees here were not 


interests. in testator’s 


amenable to the. purchase, appel- 


= lant sought reopening of the 


estate to secure his right. to pur- 
chase the property. Judge Wilson 
denied ‘reopening on Mar. 17, 
19815 | 


Appellant sought review by the 
Board of the order denying re- 


hearing. Both appellant and ap- 
pellees have presented ue 
on appeal. 


Discussion and Conclusions os 


From an examination of. the 
will, it is apparent that testator 


was attempting to give appellant — 


an option to buy the real property 
in his estate under clause 3 of the 
will. The principle is well estab- 
lished in general probate law that 
a person may create an option to 


v. Riley, 101 Neb. 511, 164 N.W. 
81 (1917). “An option [to purchase 
real property] is a continuing 


offer to sell,” Hirlinger, supra at 


49, provided that the optionee 


meets the terms specified in the 
will. Thomas v. Kelly, 3 S.C. 210° 


‘Letter from Assistant. Area Director, Billings Area . 


| Office, Bureau of Indian Affairs, to James Cc. Nelson, 
dated Nov. 17, 1980. 


' 'This order appeared to reverse the earlier order and | 


to hold that appellees could be forced to sell. Administra- 
tive Law Judge Keith L. Burrowes, who took over this 
case when Administrative Law Judge Wilson retired, in- 
_ formed appellant by letter dated May 7, 1981, that the 


of unwilling aupelleee:: ; 


order should not be read to force the eale of the interests — 
| _ Yeason to deny an Indian the 


vz. Hornaday, 229. N.C. 


(1871). The testator’s intent gov- 


_erns the construction of the terms — 
of options and of the -purchase — 


price. Nolan v. Easley, 214. Miss. 
190, 58 So.2d 491 (1952); Hornaday 


§.E.2d 857 (1948); In re Larson’s 
Will, 211 Wis. 237, 247 N.W. 880 
(1933); Watson, supra. Title to the 
property remains in the estate 
until the optionee determines _ 


whether or not to exercise oa ‘7 
_ option. Watson, supra; Daly : 
Daly, 299 Tll. 268, 132 NE. 495 


(1921); In re Ludwick’s Estate, 269 


Pa. 365, 112 A. 543 (1921). 


[1] The question before the 


Board is whether: ‘an option to | 
purchase trust real property may. 
be created in. an Indian will. Indi- 
_ans are given a broad and unre- 


stricted right to dispose of their | 
trust property by will in 25 U.S.C. 


§ 373 (1976): “Any persons of the 


age of twenty-one years having 


any right, title, or interest in any 


allotment held under trust * * * 
shall have the right ~ * * * to dis- 


: | f such ty by will, 

purchase real property by will. — Bose, or euch Prope 
See, eg., Hirlinger v. Hirlinger, 
267 S.W.2d 46 (Mo. 1954); Watson — 


accordance with regulations to be 
prescribed by the Secretary of the 
Interior.” The Secretary has pro- 
mulgated regulations dealing with 
Indian wills and the probate of 
Indian estates in 43 CFR Part 4, 
Subpart D. These 
impose only procedural restric- 


tions on the testamentary disposi-_ 
tion of trust property and do not _ 


mention the creation of an option ~ 
to purchase trust real property. In 

the absence of substantive regula- | 
tions prohibiting the testamenta- 
ry creation of an option to pur- 
chase real property, there is no 


164, 47 © 


regulations 
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right, generally enjoyed by other 


_ individuals, to dispose of Property 
in this manner.‘ 

_ Therefore, pursuant to the: au- 
thority delegated to the Board of 
Indian Appeals by the Secretary 
of the Interior, 48 CFR 4.1, the 
Oct. 29, 1980, decision of the Ad- 
ministrative Law Judge is re- 
versed. Appellant has the option 
under testator’s will to purchase 
the real property of the estate’ 
“for cash or upon reasonable 
terms at the going interest rate 
over a period of twenty (20) years 
with right. of prepayment at any 
time.” The purchase “price [shall 


be] based upon the value of the 


assets set forth in the Inventory 
and Appraisement of [testator’s] 
estate.’ Clause 3 of the last will 


® See and: compare , Estate of Ronald Richard Saubel, 9 
IBIA 94, 100-01, 88 LD. 993, 996-97 (1982). 

This type of disposition may be particularly appropri- 
ate for Indian trust real property, especially when an 
estate is largely composed of such property. The option 
to purchase permits a testator to prevent the continued 


fractionation of interests in trust property, thus increas- _ 


- ing the utility of the land. The testator then, too, has 
much greater flexibility in determining how to divide the 
cash value of the estate among the legatees. 


-. 7Because the real property remains in the estate until 


appellant either exercises his option or fails to do so 
within the time given, appellant can purchase even the 
‘interests of legatees opposed to the sale. 
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and testament of Thomas Hall, 
Sr.8 

Because © appellant Ficnely at- 
tempted to exercise this option on 
Mar. 12, 1980, but was prevented 
from doing so by the misinterpre- 
tation of testator’s will, he shall © 
have 60 days from receipt of this — 


‘decision in which to tender pay- 


ment to the Bureau of Indian. Af- _ 
fairs for the property in accor- 
dance with the provisions of the > 
will. Such payment shall become | 
part of the estate and shall be dis- 


_ tributed to’ the nine legatees in 


equal shares. 7 
This decision is final for the De- 
partment. » | 


Wm. Pump Horton © 
Chief Administrative nee 


WE CONCUR: 


FRANKLIN D. ARNESS_ 
Administrative Judge 


JERRY MUSKRAT 
Administrative Judge | 


8In his order denying petition for rehearing, the Ad- 
ministrative Law Judge indicates that the purchase price 
must be the fair market value of the land. This finding is 
incorrect. The purchase price of land under a testamen- 
tary option to buy is the price established in the testa- 
tor’s will, even if that price does not reflect the actual 
fair market value of the property. See discussion, supra. 
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APPEAL OF G. A. WESTERN 
CONSTRUCTION CO. 


| IBCA-1550-2-82 
Decided July 1, 1982 


: Contract No. 
National Park Service. 


Government motions to Scan 


| denied. 


1 "Conteeets 
_ Operation: Labor 
tracts: Construction and Oper- 
ation: Subcontractors and Suppli- 
-ers—Contracts:.. Contract Dis- 
putes Act of 1978: Jurisdiction— 


Contracts: Disputes and Reme- 
dies: Jurisdiction—Rules of Prac- 


tice: Appeals: Dismissal _ 


The Board denies a Governing motion to ; 


dismiss an appeal predicated upon’ the 


ground, inier alia, that the Disputes Con-_ 


cerning Labor Standards clause gives the 
Department of Labor’ the authority to 


decide disputed questions arising out of 
- the Davis-Bacon Act, where the record in- | 


dicates' that almost: two-thirds of the 


amount withheld from ‘a prime contractor. 
by reason of Davis-Bacon Act violations by. 
its subcontractor appears to represent 


amounts owed by the subcontractor to the 
Federal or to a state government and thus 
present questions for resolution by the 
Board incident to its authority to adjudi- 


cate disputes peewee the ale to. the: 


contract. | 


2. Contracts: 
Act of 1978:. 


Appeals: Dismissal 


A Government: motion. to ainiae an 
appeal on the grounds that the contracting | 


officer had neither issued nor been: re- 


_- quested to issue a final decision is denied, 


where the Board finds (i) that the appel- 
lant was warranted in treating a contract- 


ing officer’s disclaimer of any responsibili- .. 


ty for adjudicating a dispute as a final de- 


CX-1200-0-9005, | 


oes es at ue dant; 
Construction ‘and 
Laws—Con- 


Conisaet: Diate 
Jurisdiction—Con- _ 
tracts: Disputes. and | Remedies: 
Jurisdiction—Rules of ‘Practice: 


cision, and (ii) that no ngeful purpose 
would be served by remanding a case to 
the contracting officer for a decision: when -. 
the Government’s announced position is’ 

that the contracting officer has no authori- . 
ty to render a decision relating to wage de- 
terminations under the Davis-Bacon Act. . 


APPEARANCES: J. D. Snod- 
sTass, Attorney at Law, Williams, 7 
Turner & Holmes, P.C., Grand. 

Junction, Colorado, for Appel- 
Gerald D. O’Nan, Depart- 
ment. Counsel, ieee ae a 


for the Goyernment. 


-OPINI ON BY CHIEF 
_ ADMINISTRATIVE JUDGE 
McGRA Ww 


INTERI OR BOARD OF 
CONTRACT APPEALS _ 
The Government has: moved to 
dismiss the instant appeal with 
prejudice on the grounds (i) that 
the contractor has neither re- 


quested nor been issued a final de- 


cision by the contracting officer; 


i) that the contracting officer has 


no authority to issue a final deci- — 
sion regarding Davis-Bacon Act, 


40 «Uz 8.C. §§ 276a through 276a-7 


(1976), wage rates; (iii) that the 


Board lacks jurisdiction over cases 
involving Davis-Bacon Act viola- | 
tions; and (iv) that the appellant — 
has. failed to state a claim for © 
which relief can be granted. 


In its response the appellant re- 
quests that the Government’s 
motion be denied on the grounds, 
inter alia, (i) that the Govern- 
ment’s contention that there has 
not been a final decision by the ~ 
contracting officer is without — 
merit when the nature of the cor- 
respondence between the parties 
is. considered; and (ii). that while 


866 


the matter arose initially out of a 
- subcontractor’s failure to comply 


_ with, the Davis-Bacon Act, the | 
_ questions before the Board for de- 
cision do not involve the wage. 


matter itself, but rather concerns 


(a) the response by the National 
Park Service employees to the ap- © 
parent failure by the subcontrac-. 
tor to comply with the provisions | 


of the Davis-Bacon Act, and (b) 
the asserted fact that it was the 


Government’s initial duty to in-. 


vestigate and to assure the proper 
enforcement of the Davis-Bacon 


_ Act (citing 29° CFR 5. G(a(2) and 29 


CFR 5.6(a)(3)). | 
Before ondertakine to “dives 
these or other questions raised by 


the parties, it would appear to be 


desirable to briefly summarize 
some of the important points dis- 
closed. by the record. | 

Contract No. CX-1200-0-9005, 


| dated May. 16, 1980, called for the: 


contractor to perform. certain 


work involving facilities and site 


improvements at the. Curecanti 
National Recreation Area, Gunni- 
son County, Colorado. Prepared 
on standard forms for construc- 
tion contracts the contract’ in- 
cludes the General Provisions of 
Standard Form 23-A (Rev. 4-75) 
and the Labor Standard Provi- 


sions of Standard Form 19-A_ 
(Rev. 1-79) from which the follow- 


ing is quoted: 


” GENERAL PROVISIONS 
39, SUBCONTRACTS. 


a on er ok 


The settlement of any disputes between 
various .subcontractors or 


tractor. Nothing contained in the contract 


documents shall create any contractual re-. 
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between ‘the © 
Contractor and his ‘subcontractors shall - 
remain the sole. responsibility of the Con- 
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lationship between any subcontractor and 
the Government. 


LABOR STANDARD PROVISIONS 


* * * , * : * 
4. PAYROLLS AND BASIC RECORDS _ 
* oe os * 4 


©) The Contractor shall submit weekly a | 
copy of all payrolls to the Contracting Offi- 
cer. The Government Prime Contractor 
shall be responsible for the submission of | 
copies of payrolls of. all subcontractors. 
The copy shall be accompanied by a state- 


“ment signed by the Contractor indicating — 
- that the payrolls are correct and complete, 


that the wage rates contained therein are 
not less than those determined by the Sec-. . 


retary of Labor, and that the classifica- 


tions set forth for each laborer or mechan- 
ic, including apprentices and trainees con-— 
form with the work he performed. Submis- 
sion of the “Weekly Statement of Compli- 
ance” required under this contract and the 
Copeland Regulations of the Secretary of 


Labor (29 CFR Part 3) shall satisfy the re- 


quirement for submission of the above’ 
statement.” * * , 


6. WITHHOLDING OF FUNDS 


(a) The Contracting Officer may with- . 
hold or cause to be withheld from the Gov- 
ernment Prime Contractor so much of the 
accrued payments or advances as may be 
considered necessary (1) to. pay laborers 
and mechanics, including apprentices, 
trainees, watchmen, and guards employed 


by the Contractor or any subcontractor on 


the work the full amount. of wages re- 
quired by the contract, and (2) to satisfy © 
any liability of the Contractor and any 
subcontractor for 
under paragraph (b).of the clause entitled 
“Contract Work Hours and Safety Stand- 
ards Act-—Overtime Compensation.” 

(b) If the Contractor or any subcontrac- 
tor fails to pay any laborer, mechanic, ap- 
prentice, trainee, watchman, or guard em- | 
ployed or working on the site of work, all 
or part of the: wages required by the con- 
tract, the Contracting Officer may, after 
written notice to the Government Prime 
Contractor, take such action as may be 
necessary to cause suspension of any fur- 
ther payments or advances until such vio- 


lations have ceased. 


liquidated damages — 
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1. SUBCONTRACTS 


The Contractor agrees. to insert the 
clauses hereof entitled “‘Davis-Bacon Act,” 
“Contract Work Hours and Safety Stand- 
ards Act—Overtime Compensation,” “Ap- 
prentices and Trainees,’ ‘“Payrolls and 
Basic Records,” “Compliance. with Cope- 
land. Regulations,” “Withholding of 
Funds,’ ‘“Subcontracts,” and “Contract 
Termination—Debarment” in all subcon- 


tracts. The term “Contractor” as used in 
such clauses in any subcontract shall be. 


deemed to refer to the subcontractor 


except in the phrase “Government Prime 


| Contractor.” 


* a oe * se * 


a: DISPUTES CONCERNING LABOR 
STANDARDS : 


Disputes arising out of the labor stand- 
ards provisions of this contract shall be 
_- subject to the Disputes clause except to the 

‘extent such disputes involve the meaning 

7 of classifications or wage rates contained 
in the wage determination decisions of the 
.Secretary of Labor or the applicability of 
the. labor provisions of this. contract which 
questions shall be referred to the Secre- 
tary of Labor in accordance with the pro- 
cedures of the Department of Labor. 


(Appeal File (hereinafter AF) 1 
and 193). 

In the course of anal conversa- 
. tions on Feb. 10, 1981, two of the 
employees of the subcontractor 
_ (Swede Karlsson’s Roofing Co.) ad- 
vised the project supervisor that 


a they were only being paid $7 and 
‘They. 


$5 per hour, respectively. 
also informed him that the stated 
amounts were clear and that they 
did not know how much was being 
deducted for Federal taxes, Feder- 


al Insurance Contributions . Act — 


-(FICA) taxes, or Colorado State 
tax as they never received any 
statement showing the deductions 
made from the wages they were 
being paid. ‘Subsequently, when 
the project supervisor conducted 
labor interviews with the same 


_ two men, they quoted their rate 


as $10.60 per hour. The subcon- 
tractor’s payroll records reflected _ 
an hourly rate of $10.85 per hour. . 
Within less than a week of their 
discovery, the discrepancies were 
called to the attention of the 


_prime contractor.! — 


By letter dated Feb. 16, 1981 
(AF 4)? the contractor’s attorney 


advised Swede Karlsson’s Roofing » a 


Co., that it may have breached 
the terms of its. subcontract by 
failing to pay the minimum wage 


required to be paid by the Davis- 
Bacon Act. After noting that the 


underpayment appears to have 
been confirmed by interviews 


with certain of the subcontractor’s — 


employees by the project inspector 
and by a representative of the 


contractor, the letter states: “[I]f 
all required withholding taxes. 


and other required taxes or as- 


sessments, both state and federal _ 


have been paid, it appears that — 
your employees may be owed the 


1 AF 5, Memorandum of Feb. 20, 1981, to the contract- . 
ing officer. Concerning earlier actions of the inspector, - 
the complaint states: 

“g, Some time in. late December, 1980, Kaviseon: sub- 
mitted to Mr. Kelly who subsequently submitted. the 
same to the government inspector on the project, O. F. 
Ulrich (the “Inspector”’), weekly payroll forms. These 
original forms indicated that Karlsson was properly paid — 
wages in accordance with Wage Decision No. CO 79- 
5119.-Each of these forms were stamped with the follow- 
ing legend: ‘This payroll has been checked against appli- - 
cable wage rates../s/ O. F. Ulrich Government Repre- 
sentative Dated: (Dated)’ 

“7. The original wage forms submitted by Karlsson. 
were dated by the Inspector commencing January 5, 1981 © 
and continuing through‘early February, 1981.” oe 

2The Denver Service Center appears to have been ap ih 


prised of the suspected violation of the Davis-Bacon Act. - 


by the subcontractor on or before, Feb. 20, 1981 (AF 5).. 
The date when the Internal Revenue Service and the De- 
partment of Labor were first informed of possible viola- 

tions of applicable laws by the subcontractor (Swede 

Karlsson’s Roofing Co.) is not clear from the record. Ina - 
memorandum dated June 4, 1981, a special agent of the. 
Office of the Inspector General states: “The allegations 
in the subject matter have been discussed with and 


copies of pertinent information furnished the Internal ~ 


Revenue Service (IRS). and the. Department of Labor. ~- 
(DOL). * * * This office will make no further inquiry into _ 
the matter because of the interest by the other Denar 
ments” (AF 8). ae 
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‘sum of $1, 624. 68 as of February 6, 
1981.” 
In a letter to the ‘contractor’s 
attorney under date of Mar. 6, 
1981, the firm of Anderson, 
Hunter & Associates, P.C. (Certi- 
fied Public Accountants, Gunni- 
son, Colorado), noted that in con- 
- nection with the contract between 
G. A. Western Construction Co. 
(G. A. Western) and Swede Karls- 
son’s Roofing Co., they had been 


asked to review the payroll calcu-. 


lations for the period of Nov. 28, 
1980, through Feb. 22, 1981. Based 
upon 
hourly rates of $9.54 for a helper 


and $10.85 for a roofer, the letter 


included the - following informa- 
tion as to the amount of wages 
and taxes owed by the subcontrac- 
tor as of Feb. 27, 1981: : 


| Fourth Quarter 1980 (11/28/80-12/81/80) 7 


Additional wages due Employ- 


BES sian oni coaee $1,033.58 
- Related Tee “- - ae 

Federal Withholding....... 1,010.80 

 FICA—Employeé............ . 390.24 

FICA—Employer........... 390.24 

State Withholding...........° 170.20 
Federal - Unemploy- — . | 

Mets oi atees cht ieien 44.58 

State Unemployment...... 171.95 


oo ee 
$3,211.59 


First Quarter 1981 (1/1/81-2/99/8D) 
Additional wages due Employ- 


‘Related Taxes — - ; 
Federal Withholding....... 


FICA—Employee............. 517.14 
FICA—Employer............. ~ 617.14 
State Withholding........... 219.10 
Federal .. Unemploy- | 
TNON Gives secs vanesccscecceaawwsdavds ‘64,45 
State Unemployment...... 210.01 


Eee $4,128.68 
Total outing ota Sion 
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such review and using 


. taxes, 


[891D. 


AF 18, Exh. 1. | | 

By letter dated Aug. 27, 1981 
(AF 18), the contractor presented. 
a claim in the amount of 
$16,569.20. Adding the figures 
given in the letter, the claim is in 
the amount of $15,663.10, comput- 
ed as follows: 


1, Wage claim by United _ 
States. Department — of 
- Labor (contested by. G. .A. 
Western Construction Com- 
| PANY) -osssssessees sana sMedseazeaiSiuiaet} «. $1,838.36f 7] 
2. Disputed Claim. of | 
Houston Lumber Company... 
3. Estimated employer’s 
responsibility for FICA | 
unemployment — 
_ taxes, workmen’ S compen- _ 
sation PFEMIUMS ...... eee ed 
_. 4. Attorney’s fees. and | 
costs incurred by G. A. - 
_ Western Construction. to — 
_ date with regard to this 
matter aap eedae cesedeteeeseesetenes my. 686. 7019 


Total ne ates $15, 663.1017 


--4,638.04[4] 


1,000.00 


3The letter ae DOL to the contractor 


dated Sept. 15, 1981, states that its compli- — 


ance officer. had inadvertently. computed 
holiday pay for the roofers who were em- _ 


_ ployed by Swede Karlsson’s Roofing Com- 


pany on Contract CX-1200-0-9008. A re- 
vised summary of back wages properly due 
the employees was included with the letter 
showing gross amounts due to be $6,383.56 
(AF 14). 

4In the letter from which the instant 
appeal was taken, the contracting officer 
states: “[Wle do not intend to withhold the 
$4,638.04 claimed: by Houston Lumber. As 


~ you point out, the matter is best handled 


by provisions of the Miller Act * * *-” . 
(AF 17). | 

‘By letter of Nov. 9, 1981 (AF 18), the 
amount claimed for attorneys’ fees and 
costs had been increased to $3,970.31. The 
letter also claims any future attorneys’ 
fees, costs, and interest allowable by law. 


6The letter of Nov. 1981 (AF 18), 


_ shows the total amount of the claim to be 
$16, 991. 91. a 
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J Jurisdiction oe Gigs Involving | 
Davis -Bacon Act Violations 


‘Discussion 


In its motion to dismiss with 
- prejudice the Government asserts 
that the Board lacks jurisdiction 


over cases involving Davis-Bacon 
Act violations. Immediately, 
thereafter, at page 4 of its poe 
_ the Government states: _ 


‘There is no ‘question among ‘the parties 


that the subject matter the Appellant is 
trying to present to the Board at this time 


arises out of Standard Form 19-A, LABOR 
STANDARDS PROVISIONS, 1. DAVIS- 
- BACON ACT (40 USC 276a. through 
276a.-7). Appellant has never argued that 
its subcontractor Karlsson had complied 


_ with the Davis-Bacon Act. To the contrary, 


Appellant’s complaint and notice of appeal 
established that Karlsson in fact violated 


the Davis-Bacon Act by failing to properly, 


pay its employees. 


After quoting from aurasresh 
(b) of Clause 4, Payrolls and Basic 
~ Records of Standard Form 19-A 


(text, supra), the Government as- 
serts that this provision clearly — 


places the responsibility on the 


prime contractor and not the Gov- 


ernment to make certain that the 


Davis-Bacon Act is being complied — 


-with.? In. addition, the Govern- 


ment states (i) that Clause 9 of 
Standard oar sae Disputes 


1In its response on page 2, the appellant gascts that 
the. Government. prime contractor is only responsible for | 


the submission of the payroll, not for the accuracy of the 


payroll. Similar contentions were rejected by the Armed 
Services Board of. Contract Appeals (ASBCA) in A. Geris, 
Ine:, ASBCA No. ‘12180 (Mar. 22, 1967), 67-1°-BCA par. - 
_ 6,241, The prime contractor had been found. responsible 
' for subcontractors’ failures in other Davis-Bacon Act 


cases. See, e.g., National Construction Co.. VACAB No. 
- 775 (Mar. 23, 1970), 70-1 BCA par. 8,198, and Acme Mis- 
giles & Construction Copy ASBCA No. 11150 ae 29, 


ipso oa e BCA Bek: 5, sae 


415-259 0 - 83.- 24 


“Concerning -Labor Standards, 
supra, gives DOL authority to 
decide disputed questions arising — 
out of the Davis-Bacon Act.and (ii) - 
that the agency boards of contract © 
appeals have consistently held | 
that questions dealing with Davis- 


Bacon: Act violations do not come 
under the. jurisdiction. of such 


boards. The case of Allied Paint- 
ing and Decorating Co., ASBCA © 


No. 25099 (Sept. 17, 1980), 80-2 


BCA par. 14;710, is cited in sup- 
port of the proposition that once a > 


_ decision has been reached by the 


Department of Labor that. deci- 
sion is final and not subject to 
review by an agency board of con- 
tract appeals (Govt Brief at 4-5). 
In its response to the Govern- | 
ment’s motion to dismiss with | 
prejudice, the appellant concedes 
that the question with which the 
parties are now concerned arose 
initially out of its subcontractor’s 
failure to comply with the Davis- 


Bacon <Act.® After _ making this 
concession, the appellant states at _ 
page 2 of its response: : 


. However, the matter before this Board i in-. 


volves not the wage matter itself, but 
rather the response by the National Park 
Service employees to the apparent failure. 


by the subcontractor to comply with the 
Davis-Bacon. Act. As alleged, the National _ 


Park Service improperly or negligently re- 


. sponded to. = payror forms submitted, 


_ SAF 13, Exh. I. There i is no: ‘evidence that itig pictect 
inspector had any reason ta.doubt that Swede Karlsson’s_ . 
Roofing Co.:was paying its employees at the rates shown. 
in..the certified payrolls submitted (supra note 1) until © 
some time during the. period Feb. 6 through 10, 1981. By 

Feb. 18, 1981, Mr. Joseph L. Kelly of G. A. Western Con- © 
struction Co. knew of the possible violations of the Davis- | 
Bacon Act (AF 18, Exh. E). 
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- thus giving rise to fie claims made by t the 
_. withheld from the Air Force contractor, 


_ when contested, is a matter coming within 
the Disputes Clause * * * especially in 


| Company. [9 


The position of the Government 
_ that the agency boards of contract 
appeals have consistently held 
that questions dealing with Davis- 
Bacon Act violations do not come 
- under their jurisdiction is a broad- 

er generalization than is warrant- 


ed by the decided cases. Almost a 


quarter of a century ago, in the 
case of Smith Engineering & Con- 
struction Co., 


ing made by a contracting officer 
for the violation of the Davis- 
Bacon Act. in the light of a Gov- 


ernment motion to dismiss alleg-. 


ing no jurisdiction. ASBCA ac- 


cepted the ruling of the Secretary 
of Labor that the employees of 


Abbott (a subcontractor) were Cov- 


ered under the provisions of the 


Davis-Bacon Act and his decision 
fixing the hourly rates of pay for 
different types of work, noting 
that final determinations of those 


matters were the prerogative of 


_the Secretary of Labor. Neverthe- 
less, it denied the Government’s 


motion to. dismiss, enue, at page 


9,606: . 


[T]he exercise of judgment by the es 


ing officer, however, in applying such. de- 


“In its notice of appeal: of page 4, the ssbellene states: 


' “(While the Act may require the payment of wages by | 
a general contractor to a defaulting subcontractor’s em- _ 


~ ployees, the Act could not require the Contractor to with- 
hold. and pay to the Internal Revenue Service withhold- 
- ing taxes and F.I.C.A. or to pay other[s] such. taxes with- 
out being in conflict with the provisions of the Internal 
Revenue Code. As a result, the most that the Contractor 


~ could be liable for is the amount of net wages * * * or 


$2,515.12. Any. other employment or withholding taxes 
are the unique obligation of Mr. Karlsson.” 

' The $7,340.27 figure shown in the text, is donpried of 
. (i) taxes and other assessments due the Federal Govern- 
ment of $4,053.89 (55% percent); (ii) taxes due the State of 
Colorado of $771.26 (10% percent); and (iii) additional 


' cwages for Bupeonbeacton s: ‘employees of $2,515.12 (34% 


percent). 
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-ASBCA No. 4750: 
(Apr. 27,. 1959), 59-1 BCA par. 
2,199, ASBCA had occasion to con-— 
| sider the propriety of a withhold- 


. (89 LD. 


cisions and arriving at ‘an amount to be | 


this case where there was an absence: of 
uncontrovertible evidence of the total 


amount involved and. the actual amount 


withheld was definitized by the contract- 


ing officer by the use. of his own formula. 


Ventilation Cleaning Engineers, 
Inc. ASBCA No. 16704. (Aug. 3, 
1973), 73-2 BCA par. 10,210, is an- 
other case in which ASBCA con- 
sidered the question of the scope 


of its jurisdiction where there 


were alleged violations of various 


labor laws including the Davis-— 
Bacon Act. In that case the con- | 


tracting officer had refused to 
issue a decision because in his. 
view DOL was responsible for de- 
ciding the dispute between par- 
ties. In the course of denying the 
Government’s motion to dismiss 
and finding for the appellant on 


the alleged Davis-Bacon Act viola- 


tions, ASBCA stated at page 
A8,148: “None of the arguments 
advanced by the Government is 
persuasive. Certainly the mere 
fact a controversy relates to a 
labor provision does not in itself 
preclude contractors from obtain- 
ing relief under the Disputes 
clauses.” *° 

Following the iccien 4 in| Venti- 


lation Cleaning Engineers, Inc., 
supra, DOL requésted the Comp- 
troller General to rule that — 


ASBCA was without jurisdiction. 
over the dispute and, consequent- 
ly, refuse to permit distribution of 
the funds to the contractor in ac- 
cordance with the ASBCA’s deci- 


_ The “Disputes Concerning Labor: Standarile” provi- 


’ sion contained in the contract. involved in Ventilation 


Cleaning Engineers, Inc., supra, is virtually identical to 
the clause bearing the same caption included among the 
labor standards provisions of the instant contract and 
auotedis in the text, supra. . 
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_ sion. In Dec. oe Gen. B-173766 
(July 15, 1974), 54:-Comp. Gen. 24, 
the Comptroller General noted 


- that DOL’s regulatory functions © 


were based on its authority under 
Reorganization. Plan’ No. 14 of 


1950. After noting the limitations 


which had accompanied the grant 


--. of such authority, he stated (i) 
that neither the Davis-Bacon Act 


‘nor the Plan evidences any legis- 


lative intent to modify or restrict: 
the established contract settle- 
ment procedures of Federal agen- 
cies or to so empower the Secre-' 


tary of Labor; (ii) that in regard to 


Davis-Bacon Act violations arising. - 


from the contractor’s employees 
working more hours than they 
were paid for, the Comptroller 
General was not required to 


should disburse - 
funds to the affected employees, 


rather than to the contractor; (iii) 


that in. appropriate cases, the 
_ Office may follow the. findings of 

‘the Board in regard to Davis- 
Bacon: Act violations, as it. had 
done in previous cases. 


| In the cited decision the Comp- 
troller General specifically recog- . 
nized limitations upon the author- 
_ ity of his office and of boards of 
in regard to. 


contract appeals 
- Davis-Bacon violations, stating: - 


 (O}f course, ‘the Department of Labor does 


have authority to make authoritative rul- 
ings in connection with wage determina- 
tions and wage rates. 40 Comp.  Gen., 
supra, and B-147602, January 23, 1963. 


_ See United States v. Binghamton Construc: 


tion Co., Inc., 347 U.S. 171 (1953) and Nello 
L. Teer Co. v. United States, 348 F. 2d 533 
(1965). Also, see 40 U.S.C. 276a(a) concern- 


ing the Secretary ce Labor's sathonty to 
determine minimum prevailing wages. 4 


54 Comp. Gen. at 25-26. 

The line of. demarcation be- 
tween the jurisdiction exercised 
by the Department of. Labor and 
that exercised by the agency 


boards of contract appeals. with 
respect to alleged violations of the 


Davis-Bacon Act does not appear 
to have been altered by the enact- 


ment of the Contract Disputes'‘Act . 


of 1978 (41 U.S.C. §§ 601-613). 
In Allied Painting and Decorae: 


ing Co., supra, ASBCA granted 
the Government’s motion to dis- 
miss the appeal with respect to 
withholdings under the ~ Davis- 
Bacon Act for want of jurisdiction 


where ASBCA found that the pay- 


ments withheld involved a ques- 
re tion of classification, ie whether 
comply with DOL’s request that 
the General Accounting Office 
the withheld 


certain of appellant’ S employees 


_ must be classified as painters for 
each 8-hour working day, or 


whether an employee’s Classifica- 
tion may be split between “‘paint- 
er’ and “laborer” during such 
period and paid accordingly. As to 
these questions, the decision 
states at. pages 72,542-543: “[S]uch 
matters, ‘previously - reserved for 
determination by the Secretary of 
Labor are currently confirmed by 
the applicable provisions of sec- 


tion 6(a), ‘Contract Disputes Act. 


These provisions, however, do not 
operate to extend such: authority 


beyond that previously. reserved. 


to the Secretary.” eae 7 


In the concluding paragraph, the cae Gener- _ 


' al states: 
' “For the above reasons our Transportation and Claims 
Division has been instructed today to disburse the con-. — 


tract withholdings in accordance with the findings of the 
ASBCA. See S&E Contractors, Inc. v. United. States, 406 
U.S. 1 (1972).” 54 Comp. Gen. at 27. _ 
'2Sec. 6(a) of the Act reads as follows: 7 
. = Continued, _ 
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Upon reconsideration of an ear- 
lier decision in the case of Prime 
Roofing, Inc., ASBCA No. 258386 


(Dec. 17, 1981), 82-1 BCA par. 


15,667, however, ASBCA denied a 


Government motion to dismiss an 


appeal which challenged the pro- 
priety of the Government’s with- 
holding of contract payments pur- 
suant to a DOL request. In that 
case the contracting officer had 
approved an_ additional labor 
classification of “roofer helper’ at 
‘a wage rate less than that speci- 
fied for roofers in the Davis-Bacon 
_ Act wage determination of the 
contract. Later, however, when 
DOL reviewed and disapproved 
the roofer helper classification, 
the contracting officer rescinded 
his approval, directed the contrac- 
tor to pay its roofer helpers at the 
roofer rate, and pursuant to the 
Withholding of Funds clause with- 
held the back pay differential for 
disbursement _ s0 the © affected 
workers. | 

Addressing the grounds: ad- 
vanced by the Government in its 
motion to dismiss, ASBCA found 
(i) that the withholding of funds 
from the contract price for direct 
payment to the third party 


. beneficiaries of the wage. obliga-. 


“(a) All claims by a contractor. against the government 
relating to a contract shall-be in writing and ‘shall be 
submitted to the contracting officer for a decision. All 
claims by the government against a contractor relating 
to.a contract shall be the subject of a decision by the con- 
tracting officer. The contracting officer shall issue his de- 
cisions in writing, and shall mail or otherwise furnish a 


copy of the decision to the contractor, The decision shall. 


state the reasons for the decision reached, and shall 
inform the contractor of his rights as°provided in this 
chapter. Specific findings of fact are not required, but, if 
made, shall not be binding in any subsequent proceeding. 
The authority of this subsection shall not extend to a 
claim or dispute for penalties or forfeitures prescribed by 
statute or regulations which another Federal agency is 
specifically authorized to administer, settle, or deter- 
mine. This section shall not authorize any agency head 


to settle, compromise, pay, or otherwise adjust any claim 


involving fraud.” _ 
. 41 U.S.C. § 605(a) (Supp. IV 1980). 
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tions in the contract: was not a 
“penalty” or “forfeiture” within 
the common meaning of those 


terms; (ii) that the legislative his-  . 


tory of the Contract Disputes Act 
of 1978 indicates no intent to. 
change the division of jurisdiction 
between DOL and the procuring 
agencies that is made by the Dis- 
putes Concerning Labor Stand- 


ards clause, citing, inter. alia, Im- 


perator Carpet & Interiors, Inc., 
GSBCA No. 6167 (uly 31, 1981), 
81-2 BCA par. 15,266 at 75,595;18 
(iii) that the Disputes Concerning 
Labor Standards clause has been 
a mandatory clause for contracts 


subject to labor standards since at 


least 1965 and in substantially the — 
same form; and (iv) that neither 
before nor after adoption of the 
Contract Disputes Act of 1978 has 
the withholding of contract funds 
in a labor standards case by itself 
deprived ASBCA of jurisdiction 
where jurisdiction otherwise exist 
ed under that clause. !* : 
Summarizing the basis for as- 
serting or declining jurisdiction in 
disputes involving the labor stand- 
ards included in Government con-. . 
tracts, ASBCA states at. page - 
77,477: -—— 


Pursuant to the Disputes Concerning 


_ Labor Standards clause of the contract, | 
this Board has jurisdiction over all such _ 


disputes that are timely appealed except 
those that involve (1) the meaning of 
classification or wage rates contained in 


13Commenting upon the cited decision in. a footnote at . 
page 77,477, ASBCA states: 

“2. We agree with the GSA board that the Act ‘is 
largely a statutory restatement of former agency board -. 
practice’ and that it ‘is to be taken: as intended to fit into _ 
the existing system and to be given a conforming effect 
unless a different purpose is plainly shown.’ 81-2 BCA at 
75,595. We disagree with the GSA. board’s conclusion 
that the existing system considered the withholding 
remedy to be a penalty or forfeiture.” 

_ “The three cases cited in support include Ventilation 
Cleaning Engineers, Inc., supra, and Allied Painting and 
Decorating Co., supra, both of which cases. are pune paEES 
in the text, supra. : 
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| fie wage determination of the Secretary of 
Labor, or (2) the applicability of the labor 
provisions of the contract.. Limited to the 


question . of: whether the contracting. offi-- 


cer’s approval bound the Government. to 


the proposed roofer helper -classification, | 


or at least barred it from retroactive disap- 
-proval, PRI’s claim: does not come within 
either of the two exemptions in the DIS- 
PUTE CONCERNING LABOR STAND- 
ARDS clause. Nello L. Teer Co. v. United 
States, 172 Ct. Cl. 255, 348 F.2d 533 (1965) 
cert. denied 383 U.S. 934 is inapposite be- 
cause the contracting officer in that case 
never approved the proposed classification. 


- A question squarely raised by 
the appellant in the notice of 
appeal is whether. the Davis- 
Bacon Act makes the general con- 
tractor responsible for withhold- 


ing and paying to the Internal 


Revenue Service (IRS) or to others 
withholding taxes and FICA 
taxes, where a subcontractor fails 
to withhold and pay them as re- 
- quired by the Internal Revenue 

Code (IRC) (supra note 9)..In the 
letter of Nov. 5, 1981, from which 
the instant appeal was taken, the 
contracting officer states at page 
2: te, 


_ 5. We are advised by the U.S. Depart- 
ment of Labor that $6,364.00 to cover 
Davis-Bacon rates and associated viola- 
tions is to be withheld from your contract. 
_ A breakdown has not been furnished the 
National Park. Service to differentiate be- 
tween withheld taxes, 
rates paid, or other findings. The request 
of other Government agencies, however, 
will be abided by. Should you feel that the 
Department of Labor and/or Internal Rev- 
enue Service is making requests beyond 
their authority, your attention is directed 
to that agency for relief to this finding. 


(AF 19-2). 
At page 2 of the brief filed in 
‘support of the. motion to dismiss, 


the Government states that in ac-~ 


cordance with 29 CFR Part 5 the 
National Park Service was re- 


erroneous wage. 


quested to withhold the sum of 

$6,384 as a result of Davis-Bacon 
Act and related violations. Part 5 
of 29 CFR does not appear to be 
any authority for withholding 
taxes or other sums due to the 
Federal Government or to a state 
government. The Government has 
not cited any other authority. it — 
may be relying upon for withhold- 
ings covering such items, assum- 
ing: their inclusion in. the. amount © 
of withholding Oe in this 

case. : 


While the record eonkaiié no — 
_breakdown of the $6,384 requested 
to be withheld by DOL, 


it is 
deemed significant that the only 
breakdown we have shows that. 
almost two-thirds of the amount 
initially withheld was for obliga- — 
tions owed by the subcontractor to- 
IRS and to the State of. Colorado 
(supra note 9). | = 
An important case in se area _ 
is Arthur Venneri Co. v. United 
States, 169 Ct. Cl. 74 (1965). There 
the plaintiff sued for refund of the 
amount that it had paid for 


income tax withholdings, Federal — 


insurance contributions taxes and 
Federal unemployment taxes as- 

sessed on the wages received by 
the employees of a subcontractor 
of Venneri. The Court stated that 
the sole issue for determination 
was whether Venneri was the em- 

ployer,’ as that term is defined in © 


‘The current provision of the IRC reads as follows: 

“§ 3401. Definitions 

“(a) Wages. —For purposes of this aetice the igen 
‘wages’ means all remuneration (other than fees paid to 
a public official) for services performed by an employee 
for‘ his employer, including the cash value of all remu- 


_neration paid in any medium other than cash; except 


that such term shall not include remuneration paid—” _ 
[none of exceptions given are present in instant : appeal 
Xk rs a 
bes 
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the taxing statutes during the 
period in question. While different 
tests were employed with respect 


_ to FICA taxes and Federal unem- | 


ployment taxes on the one hand 
and Federal income tax’ withhold- 
ings’ on the other, the Court of 


_. Claims concluded that in neither 
case. was the prime contractor 


liable for paying the taxes that 
the subcontractor had failed to 


pay. 
Construing the provisions of 26 


| USC. (I.R.C. 1939) (predecessor to 
sec. 3401(d) (supra note 15)), the 


Court stated: 


ee It was ‘Landers rather than Venneri whe 


made up the payrolls, determined who was 


‘to be paid wages, and designated the | 
amount to be paid in each instance. The 


fact that Venneri supplied the funds for 
the payroll is not sufficient to make it the 
employer. * * * . 


* “oe OF * : eee 


_ Venneri has no voice in the matter of 
who would be employed by Landers or at 
what wage. Venneri hired no one for 
Landers nor did Venneri fire any of 
Landers employees. , 

Since it is altogether clear that Venneri 
did not have sole control over the payment 
of the wages, Venneri was not an employ- 
er within the meaning of section 1621(d). 


(169 Ct. Cl. at 80-81). 


. Decision 
[1] It is undisputed that the sub- 
contractor, Swede  Karlsson’s 


Roofing Co., violated the provi- 
sions of the Davis-Bacon Act by 


failing to pay the _ prescribed 


wages to some of its employees. 


“(d) Employer.—For purposes of this chapter, the term 
‘employer’ means the person for whom an individual 
performs or performed any service, of whatever nature, 
as the employee of such person, except that— 


(1) if the person for whom the individual performs or 


performed the service does not have control of the pay- 
ment of the wages for such services, the term ‘employer’ 


(except for purposes of subsection (a)) means the person | 


having control of the payment of such wages, and.” 
26 U.S.C. § 3401 (Supp. IV 1980). 
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The record does not indicate that — 
there is any dispute as to the 
meaning of classification or wage 
rates contained in the wage deter- 
minations by the Secretary of 
~The Government has not 
alleged that there is any dispute 
between the parties respecting the 
applicability of the labor’ Re | 
sions of the contract. | 

The appellant’s argument that 


“the Government shall be held 


liable for losses attributed. to the | 
Government’s delay in initiating 
and in concluding an investiga- 
tion of the alleged Davis-Bacon 
Act violations by the subcontrac- 
tor is sufficiently tenuous to raise 
a serious question as to whether 


standing alone it would constitute 


an adequate basis for denying the 
Government’s motion to dismiss. 

We need not decide the above- 
stated question, however, since, on 


the record before us, it is not pos- — 


sible to determine how much, if 
any, of the $6,384 figure involved 
in the present withholding is com- 
prised of amounts owed by the 
subcontractor for Federal and 
State taxes and assessments. If, as 
the present’ record 
almost two-thirds of the sum with- 
held represents such taxes and as- 
sessments, then a serious question 
exists as to the liability of the ap- 
pellant as prime contractor for 


any amounts withheld to cover 
such items. 


Determination of ‘the auestion 
does not appear to be in any way 
dependent upon the provisions of 
the Davis-Bacon Act or the regu- 
lations issued by DOL pertaining 
thereto. Resolution of a question 
is an employer 
within the meaning of the IRC, 


appears to involve a determina- 


indicates, | 
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tion we are | to make 


under the Disputes Concerning 


Labor Standards clause incident 
to our authority to adjudicate dis- 


putes between the parties. 


- The Government’s motion to 
dismiss the appeal based upon the 


Board having no jurisdiction over. 
disputes involving labor matters 


is therefore, denied. 


Contracting Officer’s Decision as - 


a Prerequisite to Jurisdiction 


‘Discussion. | | 
The - Goverment | has also 
moved to dismiss the instant 


appeal on the grounds (i) that a 


final decision by the contracting 


officer was never issued, and (ii) 
_ that a final decision was never de- 


' manded by the contractor, as re- 


- quired by the Contract, Disputes 


Act of 1978. 


A review of the record discloses 


| that on Aug. 27, 1981, the contrac- 
tor (by its attorney) addressed a 
letter to the attention of the con- 


tracting officer (AF 13) in which. 
additional compensation. was re- 
amount: of 
~. $16,569.20. ‘The letter was five 
pages long and included a number 
of exhibits, as well as a detailed 


quested in the 


2 chronology of eight. pages.. The 


letter requested a prompt review — 


_ of the matter. A followup letter 
- was written under date of Oct. Z. 
1981 (AF 14). = 


In the contracting officer” Ss re-. 


sponse dated Nov. 5, 1981, the 


- contractor was informed (i) that 


as a result of advice received from 


DOL $6,884 was to be withheld 
from the contract to cover Davis- - 

associated 

violations; (ii) that a breakdown. 


Bacon. rates and 


described as 


had not: a fapninned ihe Na- 
tional Park Service to differenti-. — 
ate between withholding taxes, er- 
roneous wage rates paid or other 
findings; and (iii) that the re-. | 
quests of other agencies would be. — 
abided by. Immediately thereafter 
the letter states: “[SJhould. you © 
feel that the Department of Labor — 
and/or the Internal Revenue 
Service is making requests ‘beyond 
their authority, your attention is 


directed to that agency for reliel 
to this finding.” 


Apparently the contractor’s at- 
torney was unaware of the con- 
tracting officer’s letter of Nov. 5, 


1981, when in his letter of Nov. 9, 


1981, he stated that the letter was | 


being tendered as a formal claim’ 
pursuant to the claim made in the — 


letters to the contracting officer of 
Aug. 27 and Oct. 2, 1981. In a 


letter addressed to the contractor 
and bearing the date of Nov. 18, 
1981, the contracting officer ac-. — 
knowledged having received the. 


letter from.the contractor’s attor-— 


ney of Nov. 9, 1981, filing a 


formal claim. for costs incurred 


due to nonpayment of laborers by 


a oo. after which a 


stated: 


[We believe our Seis. of Neveniiee 5 | 


1981 adequately answers your concerns. As 
soon as we receive the formal report from. 
the Department of Labor we will be in a 
position to make a decision concerning any © 


7 compensation. We again remind you that _ 


in accordance with CFR 1-16.205-81(@ ee 


| legal fees are unallowable. 


(AF 18). 


By letter dated jae 25, “1989, 
the attorney for the contractor 
timely appealed from what was 


“‘a decision or find- © 


316 


ings of fact dated . November. 5, 
1981” by the contracting officer. 

- In its brief in support of the 
motion to dismiss, the Govern- 
ment states that the Board is 
without jurisdiction over the 
claims asserted because in this 


case a final decision was neither 
issued by the contracting officer 


nor demanded by the contractor. 
Cited in support of the proposition 
that agency boards of contract ap- 
peals do not have jurisdiction over 


matters which have not been the 


subject of a final decision by the 
contracting officer is the case of 


Allied . Materials & Equipment. 


Co., Inc. ASBCA No, 24873 (Mar. 
7, 1980), '80- 1 BCA par. 14,840. . 
After taking note.of the fact 
that the appellant had treated the 
contracting officer’s letter of Nov. 


5, 1981, as a final decision, coun- 


sel asserts that the position is 
without merit for three stated 
reasons, which are: (i) The con- 
tractor had at no time demanded 
a final decision 
with the Contract Disputes Act of 
1978; (ii) the letter of the contract- 
ing officer from which the con- 
tractor appealed was written to 


provide information to the con-. 
tractor regarding its “request for 
restitution’’; and (iii) the contract- 


ing officer does not have any au- 


thority to issue a final decision re- 


garding Davis-Bacon Act: wage 
rates (Govt Brief at 2-4). 
The decision in Allied Materials 
& HKquipment Co., Inc., supra, is 
not regarded as dispositive of the 
questions presented. In that case 
it is clear that'a large claim for 
breach of contracts.1® had never 


‘6With respect to the claim not involving breach of. 
contract, ASBCA stated at 80-1 BCA par. 14,340, at page. 


70,708: “[{T]he Government either should have paid the 
amounts claimed or fully explainee its basis for nonpay- 
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been presented to oe contracting 
officer for decision 17 and that no 
jurisdictional question had been 
raised as to the authority of the 
contracting officer upon remand 
to issue a decision on the merits 
of the dispute. _ 

~ More germane to the auestione 
before us is the very recent deci- 
sion of ASBCA in the case of 


Prime Roofing, Inc., supra, which 


also involved a dispute relating to 
the application of the Davis-Bacon 
Act. In that case one of the 
grounds assigned in the Govern- 
ment’s motion to dismiss was that 
there had been no contracting of- 
ficer’s decision on the claim which 
was a prerequisite to ASBCA ju- 
risdiction under sections 6(a), 7, 
and 8(d) of the Contract Disputes 
Act of 1978. Addressing this 
aspect of the motion to dismiss, 
ASBCA states at page 77,477: 

The Government correctly states that a 
contracting officer’s final decision is a pro-- 
cedural prerequisite to our jurisdiction. Al- 
though it is not formally designated a final 
decision, and does not include the required 
notice of the contractor’s appeal rights, the 
contracting officer’s letter of 5 December 


1979 is an unequivocal denial of the claim 


at the issue here (R4-0239, tabs 8 and 13). 
The notice of rights in a final decision is. 
for the benefit of the contractor, not the 
Government. No useful purpose would be — 


served by remanding this case for compli- 
- ance with that formality. The requirement 


for. a contracting officer’s - decision has 
been met in. substance. . : 


ment; and, perhaps, issued. a contracting officer’s. final 
decision. If the appeal involved only the relatively small 
amounts not paid, we would probably not consider it pre- 
mature.” 
'7For a case in which a claim presented for the first 


~ time in the notice of appeal was remanded to the con-: 


tracting officer for decision, see VIN Colorado, Inc., 
IBCA~1073-8-75 (Oct. 29, an); 82 I.D. 521, ivge BCA 


par. 11,542. 
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Decision 


[2] It is clear that in hie case 
the contractor never demanded 
that the contracting officer issue 
a decision. The question, there- 
fore, is whether the appellant was 
warranted in treating the con- 
tracting officer’s letter of Nov. 5, 


— 1981, as a final eae We oe 


that it was. 

All of the daiins caplet in the 
notice of appeal and in the com- 
plaint were presented to the con- 
tracting officer in the letters of 


Aug. 27 and Oct. 2, 1981, and all 


of them were considered by the 
contracting officer in the letter of 


~~ Nov. 5, 1981. In support of its po- 


sition, the Government calls at- 
tention to the fact that the con- 


tracting officer’s letter concluded 
_ by advising the contractor that if 


it had further information or 
should wish to discuss the matter 
further, it should not hesitate to 
call. Earlier in the letter, howev- 
er, the contracting officer had not 


only made clear that he was going | 


to abide by requests of other Gov- 


ernment agencies, but in what he ; 


characterized as a finding, the 


- contractor was also directed to. 


‘seek relief from such agencies if it 
considered that the requests made 


by them were -beyond their au- » 
_ thority. The language employed in 
this paragraph of the letter shows — 


that the contracting officer con- 


z sidered himself to be without au- 


thority to adjudicate the dispute 
under any clause contained in the 
contract or by reason of any 
power conferred upon him by the 
provisions of the Contract Dis- 
- a Act of 197 8. 3 


terminations under. the 


Where, as here, the contracting 


officer disclaims any responsibili- 
ty for resolving the dispute on the 


merits and directs the contractor 
to others for resolution of the 
claims asserted, the Board finds 
that. the contractor: is warranted 
in treating the. contracting offi- 
cer’s disclaimer of responsibility 
as a final decision from which an 
appeal may properly be taken. 
The Board further finds that no 


useful purpose would be served by 


remanding the appeal to the con- 


tracting officer for a so-called 


“final decision”’ where, as here, 
the Government’s announced posi- 
tion is that the contracting officer 
is without authority to render a 
decision relating to wage rate de- | 
Davis- — 
Bacon Act. So finding, the Gov- 
ernment’s motion to dismiss the 


instant appeal for failure of the - 


contracting officer to issue a final 
decision is denied. - | 


The. Government’s motions to 
dismiss the instant appeal. with 


‘prejudice are both denied. Within 


20 days from the date of receipt of 

this decision, a party desiring an 
oral hearing on the issues .in- | 
volved in this. appeal shall 80 
advise the Board in writing. 


Wiuu1a F. McGraw Sig | 
pecs Administrative Judge 


T CONCUR: 


- Russe C. res 7 
a Administrative Judge 
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4 IBSMA 101, - 
| Decided July 16, 1982 


Petition by the Office of Surface 
Mining Reclamation and _ En- 


forcement for review of the Apr. 


7, 1981, decision of Administra- 
tive Law Judge Allen, in Docket 
No. CH 0~344-P, vacating a viola- 
tion. of 30 CFR 717.17(a)(1) (for 
failure to. pass all surface drain- 
age from disturbed area through 
a sedimentation pond) charged in 
Notice of Violation No. oe 
12. 


‘Reversed. 


1. Surface. Mining ‘Contral and 


Reclamation Act of 1977: Hydro- 
logic System Protection: General- 
ly—Surface Mining Control and 
- Reclamation Act of 1977:. Water 
Quality Standards and Effluent 
_ Limitations: 7 eedimentaion 
_ Ponds 


The requirement of 30 CFR 717.17(a\(1) 


- that all surface drainage from the dis- 


turbed area be passed through a sedimen- 
tation pond before it leaves the permit 


area is a preventative measure; a showing 


of the occurrence of the harm it is intended — 
to prevent is not necessary to establish a | 


- violation of the regulation. 


2. Surface Mining Control and 
Reclamation Act of 1977: Admin- 
istrative Procedure: Burden of 
Proof—Surface Mining Control 
and: Reclamation Act of 1977: 
Water Quality Standards and Ef- 
fluent Limitations: Sedimenta- 
tion Ponds | 
In a civil penalty proceeding to review an 
alleged violation of the requirement of 30 
CFR 717.17(a)(1) that drainage be passed 
through a sedimentation pond, OSM bears 
the ultimate burden of persuasion as to 
three basic elements of proof: (1) The exist- 


ence of surface drainage which came into 
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Limitations: 
Surface Mining Control and Rec- 


: [89 LD. —_— 


sontaet with disturbed area; (2) that this 


drainage did not pass through a sedimen- 


_ tation pond; and (8) that this drainage 


flowed off the permit area. 


3. Surface Mining Control and 
Reclamation Act of 1977: Hydro- 
logic System Protection: General- 
ly—Surface Mining Control and 
Reclamation Act of 1977: Water 


Quality Standards and Effluent 
Limitations: Sedimentation Ponds 


Under 30 CFR 717.17(a) the regulatory: au- 
thority may grant exemptions from the re- 
quirement that drainage from disturbed 
area be passed through a sedimentation 
pond, but only on the basis of a permit- 
tee’s showings (1) that the disturbed drain- _ 
age area within the total disturbed area is: 


small and (2) that a sedimentation pond is 


not necessary to meet effluent limitations 
and to maintain water. quality in _down- 
stream receiving waters. | 


4. Surface. Mining Control and 


Reclamation Act of 1977: Admin- 
istrative Procedure: | 


Burden. of 
Proof—Surface Mining Control | 
and -Reclamation Act of 1977: 
Variances and Exemptions: Gen- 
erally | 


- The burden proving facts and circum- 
stances to support an exemption from reg- 


ulation by OSM rests with the party claim- 
ing the exemption. . 


5. Surface Mining Control and 
Reclamation Act of 1977: Hydro- 
logic System Protection: General- 
ly—Surface Mining Control and 
Reclamation Act of. 1977: Water 
Quality Standards and Effluent 
Disturbed Areas— 


lamation Act of 1977: Words and: 


Phrases 


“Disturbed area.” The term “disturbed 
area,” for the: purposes of the provisions of 
30 CFR 717.17(a) for hydrologic system 
protection, may refer to an area affected 
by the construction and use of a tool shed.’ 


878] 
APPEARANCES: Susan A. 
Shands, Attorney, and Mark. 


Squillace, Attorney, Division of 
Surface Mining, Office of the So- 
licitor, for the Office of Surface 
Mining Reclamation and _ En- 
forcement;.G. W. Lavender III, 
Esq., McCuskey, Martin & Laven- 
der, Bridgeport, West Virginia, 
for Avanti pening Co., Ine. — 


OPINI ON BY INTERIOR 
BOARD OF SURFACE MINING 


AND RECLAMATION APPEALS © 


- The Office of Surface Mining 
Reclamation and Enforcement 
(OSM) petitioned the Board to 
_ review the decision of the Hear- 


ings Division vacating a violation 
of 30 CFR 717.17(a\(1), a regula- 
- tion promulgated under the au- 
‘thority of the Surface Mining 
Control and Reclamation Act ‘of: 


- 1977 (Act), charged by OSM 
against Avanti’ Mining: Co., 


(NOV) No. 


surface drainage on land dis- 
- turbed by Avanti's operation of a 
deep mine passed through a sedi- 
. mentation pond before leaving the 
“permit area, as required under 
the cited regulation. The Adminis- 
trative Law Judge. who reviewed 
the alleged violation accepted 
- OSM’s factual determination but 
held, essentially, that the expect- 
able adverse impacts from. the 
drainage were too small to sup- 
port the alleged violation. The 
Board granted OSM’s petition for 


- Act of Aug. 3, 1977, 91 Stat. 445, 30 U.S.C. §§ 1201- 
1328 (Supp. II 1978). All citations to the Act are to Sup- 
plement II of the 1978 edition of the United States Code. 


- AVANTI MINING CO., INC. 


| Inc. 
~~. (Avanti), in Notice of Violation - 
80-I-58-12. An OSM > 
inspector determined that not all 


ae 


July 16,1982 


review and weneived: briefs from 
both parties. | 


Factual and Drscodaral 
Background 


‘On Feb, 21, 1980, an authorized 
representative of OSM inspected 
an underground coal mining oper- 
ation permitted to Avanti in Ran- 
dolph County, West Virginia (Tr. 
6; Respondent’s Exh. 9).2 The in- 
spector observed drainage on a 
“short haul road” connecting | 
Avanti s minesite to a “main haul 


road,” and took photographs and . 


samples of this drainage (Tr. 10- | 
19; Respondent’s Exhs. 2-4); The 
inspector determined that the 


: drainage on the short haul road 
flowed, in part, from an area in 


which there was a tool shed (Tr. 
13; Respondent’s Exh. 2), and that. 
the drainage flowed off Avanti’s 
permit area without passing 
through a sedimentation pond (Tr. 


10-17). The inspector followed the 


path ofthe drainage from the 


‘Mining area to its intersection 


with Salt Lick Run. (Tr. 16-17). 


He estimated the rate of flow of | 


drainage on Avanti’s haul road to 
be 1 to 2 gallons per minute (Tr. 
10) and the rate of flow from the 
channel containing this drainage | 
into Salt Lick Run to be 380 to 40 
gallons per minute (Tr. 17). : 


* The inspector explained the reason for his inspection: 
“IT was proceeding in the general area to conduct inspec- 
tions and noticed [that] the Left Fork of the Right Fork 
of [the] Buchannon River was slightly muddy. I followed 
the stream upstream to find the source of the muddy 
water and came upon the haulroad leading to the Avanti 


Mine” (Tr. 7). 


’The inspector depicted the path of drainage on a 
sketch, introduced as respondent’s exhibit 1, which also. 
shows the approximate geographical relationships among 
Avanti’s mine area, a mine area permitted to Gamble 
Coal Co., some abandoned mine workings, the haul road 


‘serving the active mine areas, and Salt Lick Run (Tr. 7- 
1 | | 
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During an earlier inspection of 
_ Avanti’s mining operation, in Jan. 
1980, the OSM inspector directed 
the company to install a diversion 
ditch at the top of the short haul 
road, to divert drainage away 
from the road and into a sedimen- 
tation pond (Tr. 32-33). According 


to the inspector, this ditch had — 


become ineffective by the time of 
his February. inspection as the 


result of coal trucks’ passing over. 
it (Tr. 35-36). The vice president 


of Avanti testified that, ‘“{t]o the 
best of [his] knowledge,”’ the ditch 
was still in existence in February 
1980 (Tr. 104); however, he did not 


expressly. contradict the inspec-. 
tor’s assertion that the ditch did 


not serve to prevent drainage 


from bypassing the sedimentation 


_ pond (Tr. 104-07).4 


On Feb. 25, 1980, the OSM. in- 
spector: returned to Avanti’ Ss mine- 


site and served NOV No. 80-I-58- 
12, charging Avanti with a viola- 
tion of the requirement of 30 CFR 
T17.17(a)) that “{ajll. 
drainage from the disturbed area 
* * * shall be passed through a 


sedimentation pond or series: of 


sedimentation ponds prior to leav- 
ing the permit area” (Tr. 25-26; 


_ Respondent’s Exh. 9).° Avanti ap- 


plied for review. of this NOV, and 
a hearing was conducted on Jan. 


22, 1981. In a decision issued on 


Apr. 7, 1981, the Administrative 


Law Judge vacated the alleged 


violation of 30 CFR 717.17(a)(1), 
reasoning that the Act does not 


mandate that absolutely all drain- 


‘This witness also testified that Avanti constructed a. 


“sump” at the bottom of the short haul road to collect 
drainage along one side of the road (Tr. 97~98), but that 


it-was possible that drainage on. the road could pass by: 


this sump (Tr. 106-07). : 

‘The inspector alleged two éther: wisiationd in the 
NOV, and these also were vacated by the decision below. 
OSM did not seek review of the decision in this regard. 
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‘surface | 


{89 LD. 


age, however ‘ainimal must be 


‘passed - through a sedimentation 


pond. ® 
| Discussion and Conclusions 
I. Fact of Violation | 


1 The requirement of 30 CFR 
717.17(aX1) that “f{aJ surface 
drainage from the disturbed area 


* * * be. passed through a sedi- 


mentation pond” follows. Con-.— 
gress’ determination, expressed in 
30 U.S.C. § 1265(b)(10), that:.such 
control of surface drainage may 
be necessary to “minimize the dis- 
turbances to the prevailing hydro- . 
logic balance at the mine-site and 
in associated offsite areas and to 


_the quality and quantity of water. | 


in surface and ground water sys- 
tems: both during and: after sur- 
face coal mining operations and 
during reclamation.”7 As the 
Board has previously described It, 
the requirement is a preventive 
measure; a showing of the occur- 
rence of the harm it is intended to 
prevent is not necessary to estab-- 
lish a violation of the regulation. 

Kaiser Steel Corp., 2 IBSMA 158, 

87 ILD. 324 (1980); see Black Fox 
Mining & Development Corp., 2 
IBSMA 110, 87 LD. 207. (1980), 


SIn this mead the Adrninistentive Law Judae’ stated: 

“T cannot find that it is the intention of the Act to de- 
clare that every drop of precipitation exiting a permit 
must be channeled through a sedimentation pond owing 
to the absolute tnpoesibility of. achieving such a narrow . 
definition. 

“The Act was designed to: minimize any disturbance of 
the hydrologic balance and to prevent, where possible, 
any further degradation of the waterways in the coal 


mining regions. To sustain the inspector’s interpretation: — 
- Of the Act that.2o additional sedimentation can be al- 


lowed would amount to re-writing the Act * * * contrary 
to my authority. - 

“Using the best ‘current eeehiunion ‘avaliable could 
conceivably require paving, curbing and guttering with 
proper storm sewers installed to channel all runoff into 
holding basins which, when mining was completed, 
would be removed and the land restored ‘to its original 
contour.” Decision of Apr. 7, 1981, Docket No. CH O-844- 
P, at 7 (italics in original). 

742 FR 62650 Dec. 18, 1977) (explanatory note 8). 


. requirement of sec. 
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rev'd on other grounds, Black Fox 


Mining & Development Corp. Vv. 
Andrus, No. 80- ‘913 (W.D. Pa. filed 
: J an. 16, 1981). 

[2] In the proceeding below, 
OSM had the ultimate burden of 
persuasion as to the fact of the 
violation described in the NOV. 
43 CFR 4.1155. The basic elements 
of the alleged violation to be 
proven by OSM were: (1) The ex- 
istence of surface drainage which 


flowed from an area disturbed by 


Avanti’s mining activity; (2) that 


- this surface drainage did not pass . 


through a sedimentation pond; 


and (3) that this drainage flowed 
off the permit area. See Kaiser 
Steel Corp., 


supra; Black Fox 
Mining & Development ) 
supra. We conclude that OSM met 


_ its burden of proof with the un- 


contradicted testimony. of its in- 
- spector, — 


ments. | 
[3] The caesion below was, in 
| effect, to exempt Avanti from the 


that “{ajll surface drainage from 


the disturbed area * * * shall be. 


passed through a sedimentation 
pond” on the grounds. that OSM 
did not prove that a significant 
amount of drainage left Avanti’s 
permit area without passing 
through a sedimentation pond. 
See note 6, supra. The regulation 
does provide that the “regulatory 
authority may grant exemptions 
from. this requirement” 
drainage through a sedimentation 
pond, but: an exemption is to be 
granted “only when the disturbed 
drainage area within the total dis- 
turbed area is small and if. the 


that an. | 
Judge can’ act properly as the — 


Corp. “regulatory authority” under. sec. 


supported. by photo- 
graphs, as to each of these ele 


717.17(a)(1) 


ILD. 188 (1980). 
showed nor attempted to make 


to pass: 


permittee shows that sedimenta- 
tion ponds are not necessary to 
meet effluent limitations 
and to maintain water quality in 
downstream receiving waters.” 30 
CFR 717.17(a)(3) (italics added). 


Avanti did not show that it had 
‘been granted such an exemption 


from the state regulatory authori- 
ty; certainly OSM did not approve 
an exemption for.Avanti.* Nor did 


Avanti attempt to show its com- 


pliance with the effluent. limita- 
tions -and protection of down- 
stream water. quality i in support of 


-an exemption. Under these cir- 


cumstances, » and even assuming — 
Administrative Law 


717.17(a\(8), we conclude that the 
record does not support the deci-— 


gion below to exempt Avanti from _ 
the general pee of. sec. 
7 17.17(a)(1). - 


[4] The burden of proving facts _ 


‘and circumstances to support an. 


exemption from regulation by 
OSM rests with the party claim- 
ing the exemption. E.g., Daniel 
Brothers Coal Co., 2 IBSMA 45, 87 
Avanti neither | 


the necessary showings in support | 
of an exemption, and while OSM’s | 
evidence may not have shown, 


conclusively, any. noncompliance 


with the effluent limitations or — 


8 Avanti’s vice president testified that the haul road jis 
indicated on its mine map as part of the disturbed area, 


-and. this is shown in Avanti’s posthearing exhibits of. 


mine maps (Tr. 99-102; Posthearing Exhs. A and B). No 
other portion of Avanti’s permit package was introduced 
into evidence; however, and Avanti’s testimony and ex- 
hibits do notprove that the West Virginia regulatory au- 
thority. intended to grant'an exemption from the require- 
ment of 30 CFR 717.17(a), let-alone that Avanti made the 
necessary showings to this Aon in eaup Eon of an ex- 


pten: 
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adverse impact on the stream 


which received drainage from 
-Avanti’s minesite, it did not, con- 
versely, serve in some gratuitous 
manner to satisfy Avanti’s burden 


of proof. The Administrative Law 
Judge could not properly exempt 
Avanti from regulation under sec. 


717.17(a)(1) on this factual record. 
_ [5] Avanti’s support for the deci- 
sion below is based on a different 
line of reasoning from that pur- 
sued by the Administrative Law 
Judge. Avanti asserts that OSM 
failed to show that the surface 
‘drainage observed by the inspec- 
tor came into contact with “dis- 
turbed area,” because the haul 
road over which the drainage 
flowed was not. “disturbed area” 
as defined in sec. 717.17(a)(2).2 We 


need not address this assertion be- - 


cause OSM’s inspector testifed, 
without contradiction, that some 
drainage he observed on the haul 


road flowed from an area where > 


there was.a tool shed.!® This was 
“disturbed area” within the mean- 


ing of the regulation;!' conse- ~ 


quently, drainage from this area 
was required to be passed through 
a sedimentation pond. 


9Sec. 717.17(aX2) provides: 
“For purposes of this section oe disturbed areas 


shall include areas of surface operations but shall not in- . 


clude those areas in which only diversion ditches, sedi- 


mentation ponds, or roads are installed in accordance - 


with this section and the upstream area is not otherwise 
disturbed by the permittee. Disturbed areas shall not in- 
clude those surface areas overlying the underground 
working unless those areas are also disturbed by surface 
operations such as fill (disposal) areas, support facilities 
areas, or other major activities which create a risk of pol- 
Jution.” 

10 The inspector testified, concerning respondent’s ex- 


hibit 2, that “(i]t shows the interior road into the mine, . 


shows drainage starting up in the area of the small gal- 
vanized tool shed” (Tr. 13). 

- 4 Respondent’s exhibit 2 shows a substantial, unvege- 
-tated area around the tool shed from which it appears 
that drainage could flow onto the haul road. Such is dis- 
turbed area within the meaning. of sec. 717,.17(a\(2). See 


also Island Creek Coal Co., 3 IBSMA 383, 392-93 N. 9, 88 


I.D. 1122, 1126 n.9 (1981). 
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IL. Civil Penalty | : | 
" Neither party briefed the Reded | 


on the merits of the civil penalty 


assessed by OSM on the basis of 
Avanti’s violation of 30 CFR 
717.17(a)), and the decision 


below does not address the penal- 


ty assessment. We have reviewed 
the record in this regard and are 


satisfied that the assessment was 


based on a reasonable calculation © 
pursuant to the point system set 
forth in 80 CFR 723.13. According- 
ly, we do not disturb OSM’s as-. — 
sessment. 

For the foregoing reasons the 


decision below vacating the viola- — 


tion of 30 CFR 717.17(a)() alleged 
in NOV No. 80-I-58-12 and order- 
ing the civil penalty assessment 
based on this violation to be re- 
funded to Avanti is hereby re- 
versed. 


Me vin J. MirKINn 
Administrative Judge 


NEWTON FRISHBERG 
Administrative Judge 


DANIEL CONWAY v. ACTING 

AREA DIRECTOR, BILLINGS 

AREA OFFICE, BUREAU OF 
INDIAN AFFAIRS | 


10 IBIA 25 | 
“Decided July 16, 1982 


Appeal from a Feb.:17, 1982, deci- 
sion of the Acting Area Director, 
Billings Area Office, Bureau of 
Indian Affairs, that an Indian 
preference bid lease of a range 


unit should be canceled in favor 


of Indian allocation use pursuant 
to a Blackfeet. tribal resolution. | 
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"Affirmed as modified. 


pF Indian Lands: Leases and Per- 
. mits: Grazing: Allocation | 


- Under 25 CFR 151.10, the tribe establishes 
procedures and priorities for allocation of 


tribal, tribally controlled Government and — 


individual lands. . 


2 Indian Lands: ‘Leases and Per- 


mits: Grazing: Allocation 
Under Blackfeet Tribal Resolution 9-7 9, - 


an Indian grazing her own livestock is a 
higher ‘priority user of land than an 
Indian grazing non-Indian-owned livestock. 


3. Indian Lands: Leases and Per- 


' mits: Grazing: Allocation—Indian. 
Lands: Leases and Permits: Graz-:_ 


ing: Revocation or Cancellation 


Under Blackfeet Tribal Resolution 9-79, 
an Indian grazing her own livestock is en- 
titled to an allocation of land equal to the 


number of the herd plus 25 percent, up to: 


a maximum of 500 head per year, and can 
cause the cancellation. of all or part of a 
grazing lease which is not used for the 
grazing of Indian-owned livestock. 


~~ APPEARANCES: Daniel Conway, 
pro se; Patricia Compton, pro se; 
Richard Aldrich, Esq., Office of 
the Field Solicitor, U.S. Depart- 
ment of the Interior, Billings, 


_ Montana, for the Bureau of Indi- . 


an Affairs. Counsel to the Board: 
Kathryn Lynn. 


OPINION BY CHIEF _. 
ADMINISTRATIVE JUDGE 
| _ HORTON | 


IN TERI OR BOARD OF INDIAN 
| APPEALS 


“Daniel Conway (appellant), a 
‘member of the Blackfeet Tribe, 


has sought review of. a Feb. 17, 


as ‘Billings 


| Pisce of ‘Indian “Affairs Gin 


holding that his Indian preference 


_ bid lease on Range Unit #27 on 
the Blackfeet Reservation in Mon- — 


tana should be canceled in favor 
of an application for allocation for 
Indian-owned livestock pursuant — 


to Blackfeet Tribal Resolution 9- | 
79 and 25 CFR 151.10 and .15. Ap- 
-pellant filed an appeal with the | 
Deputy Assistant 


Secretary— 
Indian Affairs (Operations) who — 
referred the case to the Board of 
Indian Appeals on May 21, 1982, 
under 25 CFR 2.19(a)(2). ; | 
On May 24, 1982, the Board 
docketed the appeal and referred 
it to the Hearings Division of this 
Office for an expedited eviden- 
tiary hearing and recommended 
decision. Administrative Law 
Judge Garry V. Fisher held a 
hearing on June 9, 1982, and sub- 
mitted a recommended decision | 
which the Board received on July 
7, 1982. Appellant’s exceptions to — 
the recommended decision were | 
received on July 12, 1982. Appel- 


—lee’s statement that she would not 


file exceptions. was received on. 
July 14, 1982. 


~ Background 


Appellant has leased Range 
Unit #27 since at least Mar. 1, 
1953 (Tr. 16). His present lease 


covers the period Jan. 1, 1979, 


through Dec. 31, 1983 (see Exh. 


. .2).2 Appellant has not owned 


cattle since approximately 1957 
(Tr. 88), but has consistently run 


cattle for non-Indians- on Range 


1982, decision of the Acting Area — 
Area Office, — 


1Exhibit references are to evidence. adduced at ‘the 7 
qanee 9, 1982, » hearing. 
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Unit #27 (Tr. 88-84). Appellant 


believes that his use of the unit | 


was common knowledge to both 


the tribe and BIA (Tr. 84). Appel- 
lant owns 160 acres of irrigated - 


land in fee which is also leased 


(Tr. 84, 86). It appears that these 


~ Jands provide appellant’ Ss income 
(see Exh.17). | 


On Oct. 15, 1981, Patricia Comp: 


ton (appellee), also a member of 


the Blackfeet Tribe, applied for an — appellant, 


allocation of grazing privileges on 
Range Unit #27 (see Exh. 3). This 


| application | was filed pursuant to 
the provisions of 25. CFR 151.10 


and Blackfeet. Tribal Resolution 
9-79, both of which provide prior- 
_ ity of use for Indian-owned live- 
stock. on tribally and a 
owned trust lands. | 


' Appellee’s application v was. con-. 


sidered by the Blackfeet alloca- 


tion committee and in its report. 


of Nov. 10, 1981, the committee 


recommended that Range Unit . 


#27 be left with appellant (see 
Exh. 13). The Superintendent of 
the Blackfeet Agency, ~based 
partly on: this recommendation, 
denied appellee’s application. The 


denial letter, dated Nov. 12, 1981,.. 
| branded with enrolled adult mem- 


ber’s brand” (see Exh. 1). 


states ‘that Mr. Conway has been 
a satisfactory permittee on this 
- Range Unit for a long time. And 
‘that loss of this unit could pose a 
financial hardship on. him” 


cision to the Acting Area Direc- 
tor, who, on Feb. 17, 1982, re- 
versed the Superintendent’s deci- 


sion and held. that appellee. was. 


entitled to allocation of Range 
Unit #27 (see Exh. 9). 

Appellant seeks review of this 
oe, 


— DECISIONS OF THE. DEPARTMENT OF THE INTERIOR 


(see. 
Exh. 5). Appellee appealed this de- 


[89 LD. 


Discussion and Conclusions 


[1] Resolution 9-79, which is the — 
governing law in this case,” estab- 
lishes grazing priorities for the — 
use of reservation land. These pri- 


orities are: (1) Indian allocation 


for Indian-owned livestock; (2) 
Indian preference bid leases; and 


(3) non-Indian bid leases. There 


are no exceptions to this scheme. | 
[2] Because’ of these priorities, 
although an Indian 
using Indian land to support him- — 
self, is a lower priority user than. 
appellee because the cattle he 
grazes on Range Unit #27 are not | 
Indian owned. Therefore, appel- 


‘lee, who would be grazing Indian- 
owned cattle, has priority to the 
use of Range Unit ua over ap- 


pellant. 

[38] Paragraph B ‘of the feeolie 
tion sets forth the rule that allows © 
cancellation of a ‘grazing permit | 
at any time if a claim is made - 
that the range unit is not being 
grazed by Indian-owned livestock: 
“Allocations may be made on any 


unit not. grazed by Indian owned. 
livestock anytime during [the] 5- 


year permit period, for Indian. 
owned cattle provided cattle are 


Appellant’s grazing permit in- 


corporates this limitation in the 


paragraph entitled “Termination 
and Modification” which .states 


that “Lilt is understood and agreed 


that this permit is revocable in 
whole or in part pursuant to 25 
CFR 151.15” (see Exh. 2). Sec.- 
151. 15(c) permits the Superintend- 
ent to ‘ Tevoke | or withdraw all or 


2See 25 CFR 151.10 whieh provides that. eligibility re 


. quirements for allocation of grazing Prvilcaee shall be 
‘prescribed by the tribe. 
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any part Ae a ‘grazing permit: by 
cancellation or modification on 
180 days’ written notice for allo- 
cated Indian use.’ The 


lease “could last anywhere from 

six months to five years if you are 

- not an individual eligible for allo- 
cation” (Tr. 80). 


-pellant’s lease if she is grazing 

- her own cattle, branded with her 
brand... 

-. There is no aispate hae appel- 

lant owns cattle or that these 

cattle are branded © with her 


- brand. It appears from the testi- 


mony and the documentary evi- 


dence that appellee owned 228 
head, including 220 cows and 8 


bulls, on Oct. 21, 1981, the date 


her herd was counted to -support 
her. application for allocation (see _ 
Exh. 4, Tr. 25). Appellee testified — 


that her herd now includes 180 
vheifers,? 55 yearlings, and 10 
_ bulls, a total of 245 head, | 

Appellee admits that she holds 


allocations on Range Units #83 | 
and #289 (Tr. 88, 98).4- Under 


paragraph A. of Resolution 9-79, 
she is entitled to additional alloca- 
Hons equal to the number of her 


3The transcript reads that appellee owns “180 pairs.” 


_ The Board interprets this to mean “180 heifers.” See Tr. 


89. 
4The. testimony. indicated that gepeliee also - elas a 


lease on Range Unit #295 (Tr. 27, 88). Because Resolu- — 
_ tion 9-79 does not require leased units to be taken into | - 


' -consideration when an application for allocation is filed, 


this unit must be excluded from the calculation of the — 


number of animal units, defined in. pereeree E of the 
resolution, a which appes is onion 


415-259 0 - 83 - 25 


Area. 

Range Conservationalist for the — 
Billings Area Office, BIA, testified 
that the combination of these 
rules meant, in his opinion, that a 


herd. plus 25 es 5 ee thie 
grazing limitations for these . 


range units given in oral testimo- © aor 
ny by appellee and by BIA were .. 


conflicting (cf Tr. 27 with Tr. 88), 


“and because the figures. are sub- 


ject to exact verification by refer- 
ence to BIA documents, this case _ 
will be remanded to BIA for a de- — 


‘termination of the precise number 
of animal units.from Range Unit _ 
#27 to which appellee is entitled. 
Thus, appellee can force the a 
cancellation of all or a part of ap- 


Only that part. of appellant’s 


lease that represents the addition- 


al animal units to which appellee 
is entitled may be canceled. If ap-— 


pellee is entitled to less than all 


of Range Unit #27, in determin-— 


ing the geographical configuration a 
of the part of the unit that is to = 


be: taken by appellee, BIA shall 


consider any improvements placed 


upon the unit by appellant and 
shall maximize the benefit of 
those improvements to appellant, 
within the constraints of reason- 
able range management. — 

The BIA is instructed to rebuen 
that part of appellant’s advance 
rental payment on Range Unit . 
#27. that is attributable to the 
part of the unit taken by appellee. 


Therefore, the Feb. 17, 1982, de- 


cision of the Acting Area Director 
and the July 2, 1982, reeommend- 


ed decision of the Administrative 


Law Judge are affirmed and ac- 
cepted as modified by this deci- 
sion. Pursuant to the authority | 


delegated to the Board of Indian 


cas ee the ere of the 


5 Paragraph L of Resolution 9-79 establishes a maxi- 
mum allocation of 500 head per person per year. This 


~ limitation is not: relevant j in appellee’s case. = 
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Interior, 43 CFR 4.1, this decision 
_ 1s final for the Department.* _ 


Wm. Puitie Horton 


| Chief Administrative Judge - 


WE CONCUR: | 
FRANKLIN D. ARNESS | | 
Administrative Judge, 
Jerry Muskrat | 
Administrative Judge - 
TURNER C. SMITH, JR. 
SIGNE D. SMITH 
66 IBLA 1 


State Office, Bureau of Land 


Management, 
tion for Sp aie oil and gas 
lease. M 54149, 


_ Reversed and remanded. 


1. Oil and Gas Leases: General- 


ly—Oil and Gas Leases: Competi- | 


tive Leases 


Oil and gas leases may: be acquired and— 
held only. by citizens of the United States, 


associations of citizens (including partner- 
. ships), corporations, and municipalities. 


The Mineral Leasing Act does not prohibit: 


_ the creation of joint tenancies when oil 
- and gas leases are issued. Where the two 
offerors. are designated on a competitive 
oil and gas lease bid as “Turner C. Smith, 
dr. and Signe D. Smith, husband and wife, 
as Joint Tenants, DBA Turner Smith & 


Associates” and the bid is signed by each. 


person individually, the bid is acceptable 
in that form since it is possible to deter- 
_ mine the full names of the offerors. 


2. Oil and Gas Leases: Geieral: 


ly—Oil and Gas Leases: Applica- 


» 6 This decision does not preclude the parties from _ 


-reaching any other mutually acceptable agreement as to 


the use of Range Unit #27 as long as that agreement is . 


- permissible under Resolution 979. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


and. Gas 


| Solicitor’ Ss 
(Sept. 12, 
| extent inconsistent. 


Decided duly 28, 1982 | 


| ‘Appeal from decision of Montana 


rejecting applica- 


(89 -1.D. 


stove: Sole Party in Interest—Oil | 
Leases: Competitive 
Leases _ _ oa 7 
Although, under the Departmental regula- 
tions in’ effect at the time of the sale, a 
competitive bidder in an oil and gas lease 
sale, where there are other parties in in- 
terest, was required to submit the signed 


/ : statements required by 48 CFR 3102.2-7 . 
- (1981), failure to comply with the regula- 


tion does not require rejection of the bid. . 


Whereas, in noncompetitive offerings, the 


critical element is determining the first 
qualified offeror, in competitive bidding, 
the amount of the bid replaces priority of. | 


filing as the dominant factor. 


Opinion, M-36434 
1958), overruled . 3 


APPEARANCES: James 8. Holm- 
berg, Esq., Denver, Colorado, for 


appellant; David C. Knowlton, 


Esq., Denver, Colorado, for Koch 
Industries, Inc. , 


OPINION BY CHIEF - | 
ADMINISTRATIVE J UDGE 
— PARRETTE 


INTERIOR BOARD OF LAND 
a APPEALS : 


Turnet C. Smith, Jr., and Signe 
D. Smith have appealed from a 
decision. of the Montana _ State 
Office, Bureau of Land Manage- 
ment (BLM), dated Feb. 4, 1982, 
which rejected appellants’ high 
competitive oil and gas lease bid 


for parcel 17, serial number M 


54149. BLM rejected the bid be- 
cause appellants filed their appli- 
cation as joint tenants, which 
BLM states is not authorized by 
the Mineral Feasing Act of Feb. 
25, 1920 (the ‘“Act”’), 30 U.S.C.A. 
§ 181 (West Supp. 1982). BLM as- 


-serts that it may issue leases to 
two persons only in equal propor- 


tions with no right of. survivor- 
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. ne The Acdision states that the’ : 


offerors also did not comply with 


43 CFR 3102.2-7 because the bid 


was accompanied by a statement 
-signed:only by Turner C. Smith, 


_dr., setting forth other parties in 
interest in the bid. The other par- 
_. ties submitted citizenship and 


- acreage holding statements but 


failed to sign the statement detail-. 


ing their interests in the bid. © 
Appellants’ bid was submitted 


- in connection with the competi- © | 
-ghould be considered as an associ- 


tive lease sale held by BLM on 
Jan. 18, 1982. Examination of the 
form submitted by appellants. re- 
veals that on the line designated 
“Signature of. Bidder,’ both 
Turner C. Smith, Jr., and Signe D. 
_ Smith signed individually. Above 


the line designated for the typed 


or printed name of. the bidder 
they had typed, “Turner C. Smith, 
Jr. and Signe D. Smith, husband 


and wife, as Joint Tenants, DBA 


Turner Smith & Associates.” A 
cover. letter signed by Turner 
Smith listed the parties in inter- 
est in. the bid as Samuel Gary; 
Turner C. Smith, Jr., and Signe D. 
Smith, HWJT, d.b.a.. Turner 
Smith & Associates; and Ronald 
W. Williams. It also showed per- 
centages of ownership. In addition 
to the bid itself, two: additional 
copies of the competitive oil and 
gas lease bid form were attached, 
containing the signatures of Gary 


and Williams, in order to indicate. 
their compliance with the manda- 
tory age, citizenship, and maxi- 


mum. acreage requirements. - 

- In their statement of reasons, 
appellants’.argue that they are 
citizens of the United States and 


- that the “Mineral Leasing Act au- 


thorizes the issuance of ieaees to 
citizens of the United States and 


associations of citizens. Appellants - 
cite Edward Lee, 51 ID. 299 — 
(1925), the headnote of which 


states that “An application fora _ 
“permit or lease by two or more © 


persons jointly under the act 
a a 


| is prima facie-an applica- _ 
tion by an ‘association’ within the 


meaning of section 27.” Thus, 


they contend that if they are dis- 
qualified’ as individuals, they 


ation. Appellants further contend 
that the application and _ state- 
ment setting out. parties in inter-. 
est were submitted together as 
one document and that the regu- 
lations do not require that the © 
statement of interest be executed 
on a separate document. 

On May 38, 1982, Koch Indus- 
tries, Inc., the second highest 
bidder, filed an answer to appel- 


-lants’ statement of reasons. Koch 


urges that appellants are attempt- 
ing to undermine Solicitor’s Opin- 
ion, M-864384 (Sept. 12, 1958), 
which states that issuance of the 
lease to joint tenants: is prohibit- 
ed, and that the Secretary is with- 
out authority to issue leases to 
persons or parties other than to | 
those parties which the Mineral © 


Leasing Act specifically. mentions.. 


Koch further states that even if 
appellants were considered an as- 
sociation under Edward Lee, 


‘supra, they failed to submit the 


instruments required by 43 CFR 


 8102.2-4, an omission which | 
would still require rejection of 
their bid. 


[1] Under the Mineral’ Leasing | 
Act, oil and gas leases may. be - 


issued only to citizens of the. 


United States, associations-of such 
citizens, corporations, or munici- 
_palities. 80 U.S.C.A. §181 (West 


Supp. 1982). Departmental regula- 


tion 48 CFR 3102.11 provided: 


§ 3102.1 Who may hold interests. 

(a) General. Leases may be acquired and 
held only by citizens of the United States; 
associations. (including partnerships) of 
such citizens, corporations organized under 
the laws of the United States or of any 
State or territory, thereof, or municipal- 
ities. 


Thus, | fie initial question is 
whether appellants, who submit- 
_ted their high bid in their individ- 
ual names, but as joint tenants, 
d.b.a. Turner Smith and Asso- 
ciates, fall within one of the ac- 
ceptable classes of lessees. _ 

_ If appellants had submitted fie 
bid either individually or in their 


own names, including a “d.b.a. 


Turner Smith and Associates” 
designation without further quali- 
fication, they could have been 
considered an informal associ- 


ation of citizens, and BLM could 


have issued the lease, all else 
being regular. See 43 CFR 3102.3- 
l(b). See also McClain Hall, 61 
_IBLA 202 (1982), and Edward Lee, 


supra. 


Our focus, therefore, must be — 


upon the effect of their use of the 
term ‘joint tenants.” . 

A joint tenancy is defined as 
“Tajn estate in fee-simple, fee-tail, 
for life, for. years, or at will, aris- 
ing by purchase or grant to two or 
more persons.” It is a “[tlype.of 
ownership of real or personal 


_ property. by two or more persons . 


in which each owns an undivided 


1On Feb. 26, 1982, 48 CFR Subpart 3102—Qualifica- 
tions of Lessees—was revised. 47 FR 8544 (Feb. 26, 1982). 
This revision did not redefine who ay hold leases, a 
matter defined by statute. 
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interest in the whole and attached 
to which is the right of survivor-. 
ship’; a “[slingle estate in proper- 
ty owned by two or more persons 
under one instrument. or act.” 
Black's Law Dictionary 1318 (Sth 
ed. 1979). A joint tenancy, then, is 
clearly not a citizen, corporation, 
or municipality. Is it an associ- 
ation of citizens to which an oil 
and gas lease may be issued in 
the name of the joint tenancy as 
such? Is it a sufficient legal entity 
to make the required certifica- 
tions and enter into a contract? 
By definition, a joint tenancy 
does not have a separate legal 
identity apart from the property 


granted.’ As recognized by Solici- 
tor’s Opinion, M-36434, 


it is a 
type of ownership created by pur- 


‘chase or grant. The distinction, 


though a fine one, is that an 
estate is. not transferred to an 


entity called a joint tenancy; 


rather, joint tenancy is the form 


_in which an estate is transferred 


to two or more individuals. Those ~ 
individuals become joint tenants — 


as a result of the conveyance. 


specifying that form of holding. | 
They do not become a new entity 
but remain an association for the 


purposes of Federal oil and gas | 


lease law. 

The real issue that appellants’ 
bid raises is whether the Secre- 
tary of the Interior can utilize the 
joint tenancy form in issuing an 
oil and gas lease. The problem, as 
BLM has noted, is the 1958 opin- 


‘ion by the Acting Solicitor that 


the Act “does not provide for the 
issuance of leases to tenancies as 
such” and that, therefore, the Sec- 
retary is without authority to 


2A tenancy is the relationship of the tenant to the 
property he holds. 31 C.d.S. Estates § 1 (1964). 
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issue a lease to two or more per- 
sons. as joint tenants. Solicitor’s. 


Opinion, M-36434 (Sept. 12, 1958). 
We are certainly in agreement 


with the Acting Solicitor that the 
Act authorizes the issuance of 


Federal oil and gas leases to only 
three categories - of private per- 
sons: citizens, associations of citi- 


zens, and domestic corporations. . 
No other private entity is author- 
ized to hold such leases. However, 


we find it difficult to conclude 
that there i is therefore no ‘authori- 


ty in the Secretary to issue leases 
either to two or more. citizens or 
to an association of citizens in. 


more than one form. As the appel- 
lants have’ pointed out in their 
statement of reasons: — 


‘The Mineral Leasing Act authorizes the: 


issuance of leases to citizens of the United 
States and associations of citizens. Appel- 
_ lants are citizens of the United States. 
_ Nowhere in the Act is joint tenancy men- 
tioned, either to be proscribed or permit- 
_ted. The decision cites a 1958 memoran- 
_dum- opinion of the Acting 
Solicitor * * * which concludes, upon du- 
bious and strained reasoning but no. au- 


thority, that’ the Congress did not intend. 


that leases be issued to “tenancies”. These 


United States doing business under ‘a par- 
ticular legal form of ownership. Anyone 


who holds an interest.in land in any form — 


is a tenant. Black's Law Dictionary. No 
leases would ever be issued if not issued to 
some form of tenancy. 


The adverse party, in its answer — 


to appellants’. statement. of rea- 


sons, also recognizes that “the So- 
licitor’s Opinion does not conclude 


that Federal oil and gas leases 


cannot be issued to generic, black | 
letter law ‘tenancies,’ for as both 


the appellants. and Solicitor’s 
sennnen point out,. any holeme of 


technically a ‘tenancy. 


an interest in land in any ai is 


2 92 


We believe, on balance, that ap- 
pellants should be allowed to take 


the lease as joint tenants since, as 
recognized by both parties,. there 


is nothing inconsistent with the 
Act in permitting citizens or asso- 


 ciations of citizens to hold. proper- 
ty in one form of tenancy rather 


than another. If particular forms 
of holdings were actually contrary. 


to the Act, as the Acting Solici- 


tor’s discussion seems to suggest, 


then there would be no authority 
for the Department to allow such 
longstanding variations: as guard- 


ians and trustees holding leases 
on behalf of minor ‘children, as © 


permitted by 43 CFR 3102.2-3, or — 


executors and. -administrators © 


holding leases on behalf of estates 


of deceased offerors, as permitted — 
by 48 CFR 3102.2-8.4 Such limita- 
tions are clearly not contained in — 


the Act or in its legislative histo- 


ry, and we see no reason to réad . 
them into the law with ces to 
joint. tenancies alone. 


[2] While 43 CFR 3120.1-4 spe- — 


appellants are individual citizens of the | cifically requires bidders for com- 


petitive leases to comply with the 


‘regulations in subpart 3102, this 


Board has repeatedly held that 
failure to comply fully with such 


| requirements does not necessarily 
require rejection of a competitive 
high bid. In competitive. lease 


offers, price is the primary crite- 


_ rion, rather than priority of filing 


as in noncompetitive lease offers. 


-3We note that in at least one case a court has conclud- 


_ ed that interests created after issuance of a. Federal lease 


may be held‘in joint tenancy. See Chevron. Oil Co. v. 
Clark, 432 F. 2d 280, 286-87 (5th Cir. 1970). : 

4 See also 43 CFR 3102.3 and 3106.1-3 (47 FR . 8544 (Feb: 
26, 1982). 


390 — 
‘See, e.g. Ballard E. ‘Spencer Trust, 
Inc, 18 IBLA 25 (1974), aff'd, 


- BEST, Inc. v. Morton, 544 F. 2d 


(1067 (10th Cir. 1976). The Board 
has consistently held that some 


deviations from mandatory regu- 


latory requirements, such as the 


failure to certify citizenship or 


acreage holdings or to submit 


statements of interest or corpo- . 
rate qualifications, are curable de- - 


fects in competitive bidding situa- 
tions. Eurafrep, Inc., 55 IBLA 275 
(1981); Black Hawk ‘Resources 
Corp., 50 IBLA 399; 87 LD. 497 
(1980). The criterion ‘used to 
‘decide whether a requirement can 


be cured has. essentially been 
whether the defect gives one 


bidder an advantage over another, 


. or is destructive to the orderly 
-. conduct of lease sales. Eurafrep, 
ine, supra at 276. The failure of 


all the parties in’ interest to sign 
the statement of interest in this 
case is not such a defeat. Thus it 


-was improper for BLM to reject: 


appellants’ bid based on a failure 
to comply with 48 CFR 3102.2-7, 


BLM should have afforded appel- 


lants an opportunity to cure: the 


deficient filings.® 


Accordingly, sirsuEiit a the 
authority delegated to the Board 


of Land Appeals by the Secretary | 


of the Interior, 43 CFR 4.1, the de- 
_ and the case is remanded to BLM. 


‘BERNARD V. PARRETTE 
Chief Administrative Judge 


‘Contrary to the argument of Koch Industries, Inc., a 
similar result would pertain even if appellants had been 
treated as an association of citizens from the outset with. 
respect to compliance with 43 CFR 3102.2-4 or 43 CFR 
3102.2-7, whichever was applicable. See 48 CER 3102.3- 
1(b). 
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- T CONCUR: 


C. RANDALL GRANT, JR. 
Administrative Judge 


ADMINISTRATIVE | 
JUDGE BURSKI DISSENTING 
IN PART AND CONCURRING IN 
PART: 

The majority decision ene 


izes the issuance of oil and gas 
leases to individuals as joint ten- 


ants. In doing so, it not only over- 
rules a Solicitor’s Opinion of more 
than 20 years vintage, but over- 


turns, as well, a position which, as - 


the Solicitor’s Opinion notes, has - 
been a consistent view of the De- 


partment - since the inception of 


the Mineral Leasing Act, 30 
U.S.C. § 181 (1976). See Solicitor’s 
Opinion, M-86484 (Sept. 12, 1958). 
This action is clearly not occa- — 
sioned by a ground swell of pro- 
tests and agitation over the rule. | 
Indeed, from the date of the So- | 
licitor’s Opinion to the present 
not a single appeal has reached. 
the Departmental level contesting 
the prohibition against issuance of 
leases ‘to joint tenancies. Consid- . 
ering the incredible amount of — 
litigation that has surrounded vir- 

tually every other aspect of oil 
and gas leasing this silent acquie- 
sence is eloquent testimony to the 


vg 7 broad acceptance of the rule. 
_ cision appealed from is reversed | ; 


Nor is the action of the major- — 


ity needed to enable it to award 


the lease to the appellants. As the ~ 


7 appellants point out, if their offer 
cannot be accepted as joint ten- 


‘In fact, with the exception of a single decision by the. 


Land Office Manager of the Colorado Land Office in. 


- 1961, Elmer -M. Novak, C-020722 (Aug. 10, 1961), which ~ 


denied an assignment of record title interest to two indi- 
viduals as joint tenants, it appears that there is not a 
single decision, reported by any source, on this question - 
at any level of. the aaiaae 
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= ants. they are willinget te accept tie 


lease as members of an associ- 
_ ation. Since, as I understand the 
| this 
was exactly the result. which the 
prohibition on issuing leases to in-. 


Solicitor’s Opinion, supra, 


- dividuals as joint tenants was de- 


*. signed to effectuate, I would grant 
their request. It seems relatively - 


clear that appellants are indiffer- 


ent to the form in which they ac- 


quire the lease, so long as they ac- 


quire it. It is unfortunate that the 


majority nevertheless proceeds to 
overrule the prohibition because, 


though there has been a paucity 
of applications for. leases by indi- 


viduals who wish to hold as joint 
tenants in the past, I am sure 


that the Board will discover, once 


having abrogated the rule, that 
many more individuals will avail 


__ themselves of this method of hold- 


ing a lease. As they. do, the ques- 
tion of apportionment of chargea- 
ble acreage becomes. increasingly 
difficult. 


Assuming’. that a hsband nd 
wife filed for a parcel as joint ten- 
ants, under 48 CFR 3101.1-5(d), the 
chargeable acreage is each party’s’ 
proportional share of the total 
lease acreage, or 50 percent. If, 
~ however, the husband dies during 


the lease term the chargeable 
acreage to the wife increases to 
100 percent, via the right of survi- 
-vorship, but there exists no regu- 


lation which would necessitate in- 


forming the Government of this 


- fact. While a regulation requires — 


that an heir or devisee file infor- 


mation as to its acreage holdings | 
(438 CFR 3106.1-6) before the right 


acquires 
through the death of the other - 


to hold interest in the lease ac- 
quired by death can be recognized, 


this regulation would not, by its. 
terms, apply to a joint tenant who 
the entire interest 


joint tenant. Of course, regula- 7 
tions could be drafted to. cover 
this. contingency, but the majority 


never explains why we should go 


to this trouble. This rule does not 
limit who may file but merely es- 


tablishes how they may file. | 


Part of the problem rests with — 
the: Solicitor’s Opinion itself. . 
Though recognizing that the past 


practice of the Department had 
been to refuse to issue leases to. 
individuals in joint tenancy form, 
the Acting Solicitor apparently rae 
felt obligated to rest the rule, at 
least in part, on the statutory lan- 
guage. I agree with the majority 


that on this ground it is hard to 


sustain the result. I do not be ~ : 


lieve, however, that it was neces- | 


sary to base this prohibition on~ 
_ the express language of the Act. 


Rather, as the Solicitor’s Opinion 
implicitly recognized, it could be. 
based on the general authority of 


the Secretary to issue rules con- | 
trolling the manner of leasing.” 


- This rule is not an attempt to 
limit, contrary to the statute, the 
entities who may hold oil and gas - 


leases. Rather, it merely prohibits 


a type of holding. I think the De- | 
partment clearly has the authori- | 
ty to do this, just as courts have 
recognized its authority to issue 


2 Thus, the Acting Solicitor noted: “Tt is for the United 
States acting through Congress and its nominee, the Sec- 


retary, to specify the terms and conditions. subject to 


which a lease will be issued. and the manner which the 
estate will be held.” 
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the 640-acre ule which also i 
no express statutory basis. See 
Boesche v. Udall, 3878 US. 472 
(1963). — 

I recognize that, to the extent 
the prohibition is based on policy 
rather than statutory interpreta- 
tion, the Solicitor’s Opinion is sub- 
- ject to the complaint that it was 
not “published”. as provided by 5 
~US.C. § 552(a)(2) (1976), and thus, 


by itself, may not be utilized to. 


deprive appellants of a statutory 
preference right. But, as was 
pointed out above, appellants 
- would not be adversely affected by 
applying this rule since they 


could still obtain the lease, being. 


treated as an association. More- 
over, since the Board’s’ decisions 
are published and made available 
for purchase, our ‘affirmation 
herein would serve to establish 


| the rule and notify the public at 
large. See, eg., McDonald v. Watt, 


653 F.2d 1085 (5th Cir. 1981); Run- 
nells v. Andrus, oe F. Supp. 1234 — 
_(D. Utah 1980). - 

- Jt may well be that the changes 
effectuated by the majority will 
have minimal adverse effects. But 
a great deal of the -history. of 
changes in policy surrounding 
mineral leasing have involved the - 


- making of “minor” changes which 


have ultimately led to unforeseen 
“major” problems. I think we are 
well advised to follow the old saw, 
“Tf it ain’t broke, don’t fix it.” In 
any event, to the extent that this 
rule is a matter of policy, I believe 
‘it is properly a matter of revision 
by those in the Department who 
are vested with policymaking re- 
sponsibility. Insofar as the major-. 
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ity authouinss issuance sf leases to 
individuals: holding as joint ten-- 
ants, I dissent. , 


| JAMES L. ‘BURSKI, 
Administrative Judge | 


DELAWARE TRIBE OF | 
WESTERN OKLAHOMA . 


ACTING DEPUTY ASSISTANT 


_ SECRETARY—INDIAN — 
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7 ‘Decided July 90, 1989 


hea fron decision by ‘Acting | 
Deputy Assistant Secretary— 
Indian Affairs (Operations) ap- 
portioning income from restored 
lands among three Indian tribes. 
Reversed. - 
1. Indian Lands: Ceded Lands: 
Restoration | 
Restoration of ceded lands to tribal owner- 
ship under sec. 3 of the Indian Reorganiza- 
tion. Act of June 18, 1934, held not to re- 
quire apportionment of income from re- 
stored lands on: the basis of populations at 
the time of cession. : : 


APPEARANCES: Jap Ww. Blan- | 
kenship, Esq.,. and Margaret 
MecMorrow-Lowe, Esq., for appel- 
lant; Anne Crichton, Esq., Office 
of the Solicitor of the Depart- 
ment of the Interior, for appellee; 
Patricia L. Brown, Esq., for in- 
tervenor Wichita and Affiliated 
Tribes; Rodney J. Edwards, Esq., 
for intervenor Caddo Tribe of 
Oklahoma. Counsel to the Board: 
Kathryn A. Lynn. 
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ee OPINION BY | 
_ADMINISTRATI VE JUDGE 
~ ARNESS — 


INTERIOR BOARD. OF INDIAN 
APPEALS 


Bactiet and Procedural 
Background 


‘On Sept. 17,. 1963, an order 
issued by Assistant’ Secretary 
John <A. Carver, Jr., restored 


2306.08 acres of éaded: lands to 


appellant Delaware Tribe of West- 


ern Oklahoma (Delaware Tribe) . 
and intervenors, Wichita and Af 
 filiated Tribes (Wichita Tribe) and 
Caddo. Tribe of Oklahoma (Caddo 
Tribe).1.The order eo in 


pertinent part: 


- Whereas, under an agreement of June 4, 
1891, ratified by the Act of March 2, 1895. 


(2[8] Stat. 876, 894-898), the Wichita and. ~ 


affiliated Bands of Indians ceded certain 
lands to the United States, and in return 
received allotments and other. consider- 
ations, and; | 

Whereas, certain of the lands. hace been 
reserved and set aside for use of the 
Bureau of Indian Affairs for school, 


agency, cemetery and other administrative 


purposes, and; 

Whereas, 
tribal éouneil. and the Commissioner of 
Indian Affairs, have recommended that 
certain lands in such reserves be restored 
to.tribal ownership, and; 

Whereas, such lands, hereinafter de- 
scribed, are ‘surplus to the needs of the 
Bureau of Indian Affairs for administra- 
tive purposes: - 

Now, therefore, by virtue ef the authori- 


ty contained in Section 3 of the Act of 
June 18, 1934 (48 Stat. 984; 25 U.S.C. 463), - 


I hereby find that restoration to tribal 
ownership of the following-described ceded 
lands is in the public interest, and the said 
lands are hereby restored to tribal owner- 


128 FR 10157 Sept. 17, 1963). A subsequent order, sub- 
stantially identical in language, restored an additional 
50.93 acres to the three ai on dune 18, 1978. 38 FR 
16065 (June 18, 1978). on 


the Indians, through their 


| eis for the use and eneht of the Wichita e 


and Affiliated Bands of Indians (Caddo 


Tribe and the Absentee Band of Delaware 


Indians of Caddo County, Oklahoma), and 
are added to and made a part of the exist- 
ing reservation, subject to any valid exist- 
ing rights: [real property description omit- 


ae. ] 


Prior to. issuance of the restora- 
tion order, in . correspondence 


dated May 31, 1963, the Assistant 


Secretary explained the. meaning — 
and intended effect of the order of. 
Sept. 17, 1963: — 


“In response to your aeieiepe of April 3 
the order which would restore 2,306.08 


~ acres of land to the Wichita and. Affiliated 


Bands of Indians (Caddo Tribe and the Ab- 
sentee Band of Delaware Indians of Caddo 
County, Oklahoma,) is still in: the process 
of preparation by the Bureau of Land 
Management. | 

The lands to be restored were conveyed 
to the United States by the Wichita and 
Affiliated Bands of Indians, acting as one 
entity, under the agreement of June 4, 
1891, ratified by the Act of March 2, 1895, 


(28 Stat. 876, 894-898). Under Arvcle Il of | 


that agreement the individual members of 
these Bands were recognized and allotted 


as if they belonged to one tribal group. 


The authorization for restoration, dated 
January 25, 1963, contemplated that the 
lands would be restored to the Wichita. 
Band and Affiliated Bands as one group so_ 
that each member of the Wichita Band, - 
Caddo Tribe and Absentee Band of Dela- 


ware Indians will share equally in the - 


benefits to be derived therefrom. 
In order to effectively manage this prop- 


erty, it is expected that the three groups 


will jointly form an entity acceptable to. 
the Secretary of the Interior, and legally 
capable under the state law of holding, 
managing and disposing of real property. 
The Director, Bureau of Land Manage- 
ment is being instructed, by copy of this 
letter, to prepare the restoration order in > 
such a manner as. to clearly indicate that. . 


the land is being restored to the Wichita 
and Affiliated Bands as one group. [?] 


2Letter to Will J. -Petner from John A. Carver, Jr., 


. dated May 31, 1963. 
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On Sept. 10, 1970, the Depart 


, naont commented on the adminis- 
tration of the restored lands when 


the Anadarko Field Solicitor fur- 


nished an opinion concerning the 
effect of the 1963 order restoring 
the ceded lands to tribal. owner- 
‘ship. 

[A] controveray has developed between. the 
Caddos, Wichitas and Absentee Band of 


Delaware Indians over the degree of par- 
ticipation of each of the three tribal 


_ groups in the management of the restored — 


lands and the income which it produces, it 
_being the position of the Caddo Tribe that 
both the management and shares in the 


income should be based upon an individual _ 


tribal membership basis rather than upon 
a tribal basis. Under the present arrange- 
ment each tribe provides equal representa- 
tion to the intertribal land. management 
committee which administers the restored 
lands, and each of the tribes share equally 
in the income derived therefrom, one-third 
thereof being credited to each tribe. It is 
the position of the Caddo Tribe, you state, 
‘that based upon the membership of each 
tribe the tribes should participate in the 
membership of and share in the income 
derived from the restored lands upon the 


basis of 638 percent Caddo, 22 percent . 


Wichita, and 15 percent Delaware, such 
percentages reflecting. the proportion of 
each tribe’s membership to the total mem- 
bership of the three tribes, such being the 
_ basis contemplated by the language of the 
paragraph in Secretary Carver’s letter 
quoted above. [5] 


The Field Solicitor offered the fol- 
lowing opinion: 


My interpretation of the language of 


Secretary Carver’s letter is that it was the 
intention of the restoration action that the 
three tribes which comprise the Wichita 
and Affiliated Bands are to be considered 
as one group for purposes of administra- 
tion of the land and the division of the 


proceeds derived therefrom rather than as . 


three separate tribal groups. Under that 
interpretation, which appears to me to be 


the only one possible, it was contemplated: 
that the oe of management and 


3 Letter opinion to Andrew Dunlap from Lyle R. Griffis - 


dated Sept: 10, 1970. 
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the sharing of benefits would be upon the 


basis of the individual members of the 


three tribal groups and not upon a basis of. 
tribal equality, so that for such purposes 
the fact that there are three tribal groups 


- involved would be disregarded and all 


tribal members considered as members of 


one group rather than of their Perens 


tribes. [*] 


The matter then came iberove 
the Commissioner of Indian Af- 
fairs ® for review. In a memoran-_ 


dum decision dated Oct. 4, 1972, 


Commissioner Louis) R. Bruce 


adopted the 1970 Field Solicitor’s — 


opinion for the Department, con- 
cluding: a 
To elaborate further, fs management of 


the land can only be effected by a joint 
entity of the three groups. We do not be- 


lieve there can be an egual division of the 


proceeds as three separate tribal groups 
unless this is mutually agreeable to the 
group. As the Field Solicitor has pointed 
out, for the purposes of administration and 
distribution of proceeds the fact that there ~ 
are three tribal groups must be disregard- 
ed and all tribal members. considered as 
members of one group] 


From 1970 until 1977 the three 
tribes affected by the land resto- 
ration agreed by joint resolutions, 
which were approved by the De- 


partment, to divide the income 


from the lands equally. Funds for 
the operating expenses of the 
management agency established 
to administer the funds were also 


derived from the oe of the re- 


stored land.’ 

On Apr. 23, 1980, the Acting 
Deputy Commissioner notified the 
three tribes that the matter of ap- 
portionment of income from the 


4 Id. at 2. . 

5 Appellee is the successor to the Commissioner. 

6 Memorandum decision dated Oct. 4, 1972, “Subject: 
Administration of Land Restored to the Wichita and Af- 
filiated Bands of Indians (Caddo Tribe and the Absentee 


Band of Delaware Indians of Caddo County, Oklahoma).” 


?Exhs. D-1 through D-11, Notice of Appeal. Appel- 


 Jant’s Reply Brief at page 2 asserts that the entire period 


from 1963 to. 1979 was administered i in this fashion. 
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pesgpeds “aida had again come 


under Departmental review. Be- 
cause of dissatisfaction with the 


equal distribution system which 
had been adopted by the tribes, 
comments were solicited from 
them concerning a_ Solicitor’s 


Opinion dated Sept. 7, 1979, which 


proposed to divide the income 
among the three tribes according 


-. to a formula derived from the es- 


- timated population of the tribes’ 
predecessor organizations in 1891. 
~ On Aug. 5, 1981, appellee Acting 
Deputy Assistant  Secretary— 
Indian ~ Affairs (Operations), de- 


vised a new Bepernonment; plan 


as follows: - 


Accordingly, I hereby determine that 
‘the income derived. from the restored 


lands shall be apportioned among the | 
three Tribes on the basis of their popula- | 


tion stated on page 352 of the Report of 
the Commissioner of Indian Affairs dated 
October 1, 1891. The figures from such 
report show that the three Tribes had a 
population of 1 066 persons, broken down 
as follows: | 








cent 

Wichita and Affiliated | 

Tribes - | 

Wichitas DE Sec eT a Oe 175 

TOWACONIES .....secseeseseeees 150 

WACO6S anise sanssvesaservenosts 35 

_Keechies Beasiteietin tock 66 4 
Total for Wichita .. eerie 426 426 39.96 
CEO viicessatseliisiissicsicctee 545 51.18 
Delaware. tion teh 95 B91 

Boba diecast 1,066 


100.00 








‘The income aaved out sid restored | 


lands is to be divided among the three suc- 
cessor Tribes according to the percentages 
shown in the above chart. Such division is 


to. be reinucle to the date of restoration | 


- in 1963 and will include income from land 


restored to the three Tribes since that. 
date. Separate accounts for each Tribe are 
to be created and: all income from the 
jointly held land is to be deposited to such 
accounts as it is received. 


In that funds from the joint account a 


have been advanced to each of the three 
Tribes during the past several years, it 
will be necessary to make adjustments in ~ 
order to conform to this memorandum. I 
am asking the Trust Fund Branch in the 
Central Office to establish the three ac- 
counts and make necessary adjustments to 


implement this decision. In computing the 


adjustments, the Trust Fund Branch will 


--contact your office to assure there is agree- 


ment on what.each Tribe is to receive. [#] 


It is from this decision that: relief Epes 
is ugouent by. appellant. | 


Oral Argument Denied” 


‘Each of the tribes affected by _ 


the decision of Aug. 5, 1981, has 


appeared through briefs filed by 


counsel, as has appellee. Interve- 
nor Wichita Tribe requests. oral 
argument. Appellant opposes this 
application on the grounds that 
oral argument would unnecessar-_ 
ily delay decision of a matter of 


law already adequately presented. 
_by the briefs filed on appeal. The. 


Board finds the record, as consti- © 
tuted, adequate to permit decision 
without: further argument by 


~ counsel, Accordingly, the applica- . 


tion for oral argument is denied. 


Expedited Consideration Allowed 


The Wichita. Tribe 
moved for expedited consideration 


of this appeal because distribution 7 


of i income from the restored lands. 


8 Memorandum decision of Acting Deputy rene oe 
Secretary—Indian Affairs (Operations) dated Aug. . 5, | 


. 1981, Subject: Wichita, Caddo and Delaware—division of 
jointly held funds. 


has also © 


— 896 
has been halted since 1979 pend- 


- ing a final Departmental decision. 


This appeal has been before the 
Board since Oct. 1981. The admin- 
istrative record on appeal was not 
received until Dec. 10, 1981. The 
case has been ripe for decision 
since June 7, 1982. The tribe 
- states that the restored lands pro- 
_. vide its only source of income. Ap- 
pellant also represents the lands 
to be a primary source of operat- 
ing revenue which is now. with- 
held pending decision on this 
appeal. Based upon these unchal- 
lenged representations, the Board 
grants expedited consideration. 


Issues on Appeal 


Although the parties all charac- 


terize it differently, the issue on 
appeal is clearly whether the Aug. 
5, 1981, decision to apportion 


income from restored lands on the 


basis of the 1891 population of the 
three tribes was correct. Ancillary 


to this main issue is the question 
whether it is proper to compel re- | 
payment by two of the tribes of | 


payments earlier obtained. 


Parties’ Contentions 


Appellant Delaware ‘Tribe con- | 
tends that income on hand and to 


accrue in the future from the re- 
stored lands should be appor- 


tioned among the three tribes on 
the basis of their. respective cur- 


rent memberships. Appellee’s po- 
sition is that 1891 populations 


should be used as the basis for ap- 


portionment of the fund. Citing a 
1979. Associate Solicitor, Indian 
Affairs, opinion appellee  con- 
cludes: 
were restored rather than .con- 
veyed to the tribes in 1963. There- 
fore, the present interest the 
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tribes have can only be the same 
as they had in the lands prior to 
cession.’’® (Italics in original:) In- 
tervenors generally support appel- 
lee’s position. 1° 

As to past payments to the 
tribes which were made in equal 
shares without regard to tribal — 
numbers, appellant argues equal 
division was proper and any over- 
payment which would be due if a © 
division based upon populations 
were ordered should not require > 
, ‘pay- 
ments. Appellant reasons that 
since equal division of funds was 
mutually. agreed upon by the 
tribes and approved by the De- 
partment without limitation, a de- 
cision to proceed based upon. 


tribal populations should be made — 


to apply only prospectively. Ap- 
pellee argues by analogy to princi- 
ples of trust law that the trust re- 
sponsibility requires. retroactive 
application of the apportionment 


formula. Intervenor Caddo Tribe 


supports this position. 


Discussion and Decision 


[1] The restoration order of 
Sept. 17, 1968, is expressly made — 
under the authority of sec. 3 of 


the Indian Reorganization Act of 


June 18, 1934 (Act or IRA), 48 
Stat. 984, as amended, 25 U.S.C. 


—* Appellee’s Brief at 6, The Associate Solicitor’s opinion 
relied upon is dated Sept. 7, 1979. It appears the author | 


-of that opinion may not have seen either the 1963 Carver 
letter or the.1972 Bruce decision before rendering advice, 


since neither document is discussed. ~ 
- © Caddo Brief at 8, 13; Wichita Brief at 2, 16; but see . 


- Wichita Brief at 22 where the tribe offers in the alterna- 
tive to agree to an equal division of moneys on a tribal. 
basis as being “more workable and supportable in IRA 


language and precedent” than the current populations 
basis sought for by appellant. The Wichita Tribe also © 
argues that Court of Claims and Indian Claims Commis- 
sion cases should be relied upon as precedent to justify 
an historical approach to apportionment using 1891 pop- 
ulations as a base, ar 
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§ 463 (1976), which provides in 


pertinent part: | | 
(a) The Secretary of the Tnitecie: if he 


shall find it to be in the public interest, is — 
hereby. authorized to. restore to tribal own- © 


-ership the remaining surplus lands of any 
Indian reservation opened before June 18, 
1934, or. authorized to be opened, to sale, 
or any other form of disposal by Presiden- 
tial proclamation, or by any of the public: 
land laws ofthe United States: 


The legislative history of the 
IRA makes it clear that the stat- 
ute was intended to address cur- 


rent problems of existing tribes. 


The committee report accompany- 
ing the Act when it came before 
Congress, explained that. the TRA 


| sought: 


(1). [t]o. ‘stop the. aiendtion: | through 


action by the Government or the Indian, of 
such lands, belonging to ward Indians, as 
are needed for the present and future sup- 
- port to these Indians. 


* 7 a * * 


3) To stablize the tribal organization of 


- Indian tribes by vesting such tribal organi- 


zations with real, though limited, authori- 
ty, and by. prescribing conditions which 
must be met by such tribal organizations. 
(4) To permit Indian tribes to equip 
themselves with the devices of modern 
business organization, through forming 
themselves into business corporabions. [22] 


Commenting upon sec. 3. of a 


Act, the report states: 


When allotment. was carried Sate on var- 
ious reservations, tracts of surplus or 
ceded land remained unallotted and were 


ment of the Interior for. sale, the proceeds 
to be paid to the Indians. Some. of these 


tracts remain unsold and by section 3 of. 
the bill they are restoréd to tribal use.[??] . 


The . administration’ Ss. support 


for this purpose is evidenced in a 
letter from President papeevels to 


18, Rep: No. 1080, 13d Cong., 2d Sess. 1 (1984), 
ID. at 2. a 


Seriator: Wile: the sponsor a 

the bill: “The continued applica- 
tion of the allotment laws, under 
which Indian: wards. have lost 
more than two thirds of their res- 
ervation lands, while the costs..of 
Federal administration of these . 
lands have steadily mounted, 
must be terminated.” 13 

The legislative history reveals 
that the purpose of the IRA was 
not to return tribes of Indians to 


the position in which they found 


themselves at the end of the 19th 


century while the allotment Acts 


were being actively implemented 
by the Department. To the con- 
trary, the declared purpose of the 
IRA was to end the individual al- 
lotment of tribal lands and to in- 
vigorate existing tribal govern- 
ments. Sec. 3 of the Act does not, 
therefore, require restoration to. 
an historical status existing at or 


prior to the time of the creation of _ 


the reservation of the three tribes 
involved in the dispute. ** 


3 Td. at 4. 

“4 Appellant urges this construction as follows: - . 
_ “Tt was not the intent or purpose of the IRA to iogk. to 
the last century and dwell upon technical aspects of real 


_. property law which might have applied to events of that 


bygone. era. Instead, it was prospective legislation aimed — 
at: improving the lives and destinies of Indian people. | 


: The intent of the IRA was ‘to rehabilitate the Indi-_ - 
an’s economic life and to give him a chance to develop 


the initiative destroyed by a century of oppression and 
paternalism.’ Mescalero Apache Tribe vs. Jones, 411 US. 
145, 152 (1973), quoting H.R. Rep. No. 1804, 73rd Cong. 2d 
Sess. 6 (1934). And in Morton vs. Mancari, 417: U.S. 535, | 


542 (1974), the Supreme Court said: 
placed with the Land Office of the Depart- ~  “ 
. establish machinery whereby Indian tribes would be able 
' to assume a greater degree of self- government, both po- 


“The overriding purpose of that particular Act was to 


litically and economically.’ : 
“In attempting to address the. existing needs of: Indian 


. people, several provisions of the IRA were expressly de- 


signed to develop Indian lands and resources and ‘to au- 
gument Tribal land bases. Section 3 of that Act is one of 
the provisions enacted in the furtherance of such pur- 
poses. There is nothing in the IRA or its legislative histo- 
ry, and particularly in the language ‘to restore to tribal 
ownership’ appearing in Section 3 of the Act, which even’ 
remotely suggests that the Secretary was limited to re- 
storing lands in the narrow and literalistic fashion sug- 
; _ Continued 
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As does the IRA, the order of 


Sept. 17, 1963, also seeks to ad-. 


dress the current problems of 
three existing tribes. The Assist- 
ant Secretary’s 1963 letter of ex- 
planation speaks of the tribes as 


constituted in 1963, the date of. 


the writing, when it describes a 
plan to “form an entity” to 
manage the land and to distribute 
income from the property ‘‘so that 
each member [of the three pres- 
ent-day tribes] will share equally 


in the benefits.” Clearly, the As- 


sistant Secretary neither contem- 


plated a division of funds to the 
original allottees of the reserva- 


gested in the Solicitor’s Memorandum. To the contrary, 
when other pertinent sections of the IRA are read in con- 
junction with the language of Section 3, .it becoms obvi- 
ous that the Secretary, or his-designate, was vested with 
broad discretion in determining the manner and for 
whose benefit the subject lands were to be held. 

“Thus, Section 5 of the IRA (25 U.S.C. § 465) authorizes 
the Secretary, in his discretion, to acquire any interest in 
lands, within or without existing reservations, for the 
purpose of providing land. for Indians. Section 5 then con- 
tinues that: 

“ *Title to any lands or rights acquired pursuant to sec- 


tions 1, 2, 3, 4, 5, 6-10, * * * of this title shall:be taken . 


in the name of the United States in trust for the Indian 
tribe * * * for which the land ts acquired * * * (Italics 
supplied)’ 

“And Section 7 of the IRA (25 US. § 467 provides the 
following: 

“ ‘The Secretary of the Interior is hereby authorized to 
proclaim new Indian reservations. on lands acquired pur- 
suant to any authority conferred by sections 1, 2, 3, 4, 5, 
6-10, * * * of this title, or to add such lands to existing 


‘reservations: Provided, That lands added to existing res- - 


ervations shal] be designated for the exclusive use of In- 

dians entitled by enrollment or by tribal membership to 
residence at such reservations. (Italics supplied)’ 

- “Because of the references in Sections 5 and 7 to Sec- 
tion 3 of that Act, these three sections of the IRA are 

pari materia and must be construed together. When this 


ig done, it is very clear that Section. 3 is but one of sever- » 


al means by which the Secretary may ‘acquire’ lands for 
the use and. benefit of present-day Indian tribes; and, re- 


gardless of the manner of acquisition of such lands, that ~ 
the Secretary is vested with broad discretion in declaring . 


- for whose benefit and in what manner the lands. are 
held. Indeed, if such facts should be present in a given 
matter, it appears that the language of the above cited 


sections of the IRA are sufficiently broad whereby the re- . 
' maining surplus lands of a reservation previously occu-: 


pied by a tribe which was later terminated or is other- 
wise extinct could be ‘restored to tribal ownership’ by the 
Secretary proclaiming such surplus lands to be held in 
trust for a modern-day tribe having no historical rela- 


tionship or connection with the aboriginal group which 


previously occupied the reservation.” (Appellant’s Open- 


18. . 
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ing Brief at 9-1 1). See also Appellant's Reply Brief at 13- — 


[89 LD. - 


stion nor - proposed Bs exclude 


tribal. organizations from partici- 
pation in the plan. He intended 
rather that a tribal management 
scheme be designed, to be man- 


aged by the tribes, which would 


equalize individual. benefits of 
living tribal members. ee x 

‘The obvious meaning of. ‘the’ 
Sept. 17, 1968, order was recog- 


nized again in the Anadarko Field 
Solicitor’s 


opinion which was 
adopted by Commissioner Bruce 


as the Departmental position in 


1972. Commissioner Bruce’s deci- 


sion reiterated the 1963. explana- 
tion made by Assistant Secretary 


Carver in holding that the three 


existing tribes were to share in | 


income from restored lands in 
proportion to tribal enrollments of 
members and for the benefit of 
living tribal members.** 

The 1963 and 1972 interpreta- 
tions of the 1963 order restoring 
the surplus lands to the three 
tribes are consistent with one an- 
other and with the language of 
the order. They are also consist- 
ent with the declared intent and 
the apparent effect of sec. 3 of the 
IRA, because the decision to re- 


store these former school lands to 


the tribes to share proportionately 
according to population is consist- 
ent with the Act’s purpose to 
foster tribal organizations surviv- 
ing: in 19384 and to encourage 


18 As appellant points out at pages 12 and 18 of its 
reply brief, it is by no means clear from the record on 
‘appeal that the 1891 or 1895 tribal populations were al- _ 
-lotted on the reservation created for-the three tribes, nor 


is it certain that the three. present day tribes are the he- 


_reditary successors to all the bands of Indians who were. 


present in 1891. on what later became the reservation. 
This common error is shared both by appellee’s argu- 
ments seeking to:find an historical basis for concluding . 
that apportionment of current incomes may rationally be 
based upon. 1891 population estimates, and Intervenor 
Wichita Tribe’s references to Court of Claims and Indian 
Claims Commission decisions for the same coneHvelaHs: 

_ 18 See note 6. ore 
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tribal independence and contin- 


ued tribal existence. Therefore, 


portion income upon historical in- 
stead of current tribal member- 
ships erroneously reversed the 
prior consistent position of the 
Department. Division’ of current 
and future funds should be based 
upon the current relative popula- 
tions of each tribe at the time the 
funds accrue.}? | 

The second issue is whether the 
tribes may be required to redis- 
tribute funds. that have already 
been disbursed. The Aug. 5, 1981, 


decision ordered that the new di- 


vision’ based. upon .1891 popula- 


% tions be given effect from 1963. 


The decision also ordered appro- 
priate ‘“‘adjustments” to be made 
_ to the accounts of the three tribes. 


From 1970 through 1977, the 
three tribes enacted joint resolu- 
tions governing the division. of 

Income from the restored lands.1® 


Under the terms of these resolu- 
tions, the tribes shared equally in 


the income to. be divided among 


them. Thus, the 1981 order appar- 
ently requires reimbursement. to 


“overpaid” to the other two tribes 


17 Since the populations and the determination of tribal 
membership have not been constant, a number of var- 
. jants are suggested by the record: (1) The population in 
1891 as determined by Departmental estimate; (2) the 
population in 1901 when allotments .of:the reservation 
were made; (3) the population in 1963, the date of resto- 
ration or; (4) the current population of the three tribes. 
The parties have presented material concerning constitu- 
tional membership provisions and enrollment practices 
peculiar to each tribe. While 43 CFR 4.1(b)(2) (the delega- 
tion of Secretarial authority to this Board) places resolu- 
tion of disputes-concerning tribal enrollment beyond the 
competence of the Board, disposition'‘of this appeal is not 
dependent upon analysis of tribal enrollment matters. -It 
is assumed the three tribes have authority to determine 
their .own memberships. See Santa Clara Pueblo vy. Mar- 
tinez, 486 U.S. 49 (1978); 25 CFR 41.2. 

#8 Exhs. D-1 through D-9, Notice of Appeal. 


and that | 


the Caddo Tribe of those amounts — “mutually — 


iy use me an caer one-third distri- 


- bution. 
the. Aug. 5, 1981, decision to ap-— 


During the period from 197 1. a 
197 9, during which the tribes re- 
ceived equal . distributions, all 
three tribes were, of course, aware 
of the terms of the 1963 order and 
of the Departmental position that 
the order required distribution of 
funds according to relative popu- 
lations of the three tribes “as one 


group.” !° Each tribe was aware of 


the relative position of its mem- 
bership to the memberships of the 
other two tribes. Despite unequal 
tribal populations, each — tribe. 
agreed to an eduar division of , 


funds. 


~The Dapscaneae pice ‘ew the 


- population status of the three — 
tribes. The Departmental position 


concerning division of the income 
fund during this period directed 
that division of the fund should be 
made on the basis of population, 
“management of the 


land can only be effected by a 
joint entity of the three groups.” 2° 


Despite this. policy statement, the 
Department permitted an equal 
division of the fund because it was. 
agreeable to the 
group.” 21 — om | 
The record on appeal estab- 
lishes that equal payments to the 
three tribes were made from 1971 
to 1979 with the written consent 
of the tribes affected and approval: 
of the Department. There was no 
mistake in fact or law, for all par- 
ties knew that the Department 
had ordered division of the funds 
based upon relative populations of 


19 See note 6. 
20 Td, 
21 Id. 
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_. each tribe. The Department’s posi- 
tion concerning this basic premise 
has been consistent with only the 
manner of applying the principle 
subject to variation. The Board 


holds that the 1963 order requires . 


division of the fund based upon 
current populations, without ex- 


ception, to funds on hand and ac-_ 


cruing. Funds previously obtained 
by the tribes under joint agree- 
ments must go undisturbed.”* 


22 Appellant’s reply brief at pages 37-39 refutes the 
legal arguments advanced in support of the decission to 
compel repayment: 

“A mutual mistake is degnied’ to be one which. is 
common to all parties to a contract, that is, that each 
party was laboring under the same misconception. An- 
derson Brothers Corporation v. O'Meara, .306 F. 2d 672 (5 
Cir. 1962). The Delaware Tribe was not laboring under 
any misconception as to the position of the Government 
that the division was to be on the basis of population 
absent an agreement otherwise among the Tribes. Like- 
wise, the Delaware were not-mistaken as to its ability to 
mutually agree with the others to a 1/3 apportionment 
of the income from the land. Indeed, the memorandum of 
Louis R. Bruce dated October 4, 1972, to the Area Direc- 
tor, Anadarko Area, specifically sets forth the ability of 
the parties to mutually agree to a 1/3 distribution of the 
income. 

“The party attempting to reform or rescind a “written 
contract by oral evidence of mutual mistake bears the 
burden of establishing by the clearest and strongest pos- 
sible proof the true terms of the agreement. [Otto] v. 
Cittes Service Co., 415 F. Supp. 837 (W. D. La: 1976). 

x * ¥ 


“The court in Hoffa v. Fitzsimmons, 499 F. Supp. 357 


(D.C. 1980), addressed the question of mistakes of fact or 
law in situations where one party controls access to or 
_ knowledge of the facts with respect to the second party. 
‘Acknowledging that a contract can be cancelled or modi- 
‘fied only if the mistake was mutual or attributable to 
both ‘parties, the court held that where one party is the 


_ gource of the other’s knowledge of the relevant facts, 


. there cannot be a mutual mistake. Here, according to the 
brief of the Wichita, the Department was the underlying 
‘source of any mistake that occurred. The Department 
being the sole source of the mistake, a mutual mistake 
cannot occur. Likewise, it is horn book law that a unilat- 
' eral mistake of law or fact does not entitle the person in 
error to the relief requested. Eastman: v. United States, 
207 F. Supp. 315 (8.D. Ind. 1966); E. F. Hutton and Com- 
pany, Inc. V Schank, 456 F. Supp. 507 (D. Utah 1976). 
‘Thus, even if the Wichitas were laboring under some 
misapprehension, there is no allegation that the Dela- 
ware Tribe was in any way responsible for any mistake, 
either unilateral or mutual or of law or of fact, that may 
have arisen. Cancellation or reformation of a contract 
_™may not be decreed against parties whose conduct did 
not contribute to or induce the mistake and who will 
obtain no unconscionable advantage from any mistake. 
[Centex] Construction Co. v. James, 374: F. 2d 921 (8 Cir. 
1967). . 

“The Wichita also argue that the apportionment agree- 
ments are invalid because they were not a voluntary and 
knowing relinquishment of rights, citing Shoshone Tribe 
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Appellant has asked the Board 
to fashion a plan for ascertaining 
the exact populations of each 
tribe, and to schedule periodic re- 
views of the plan for division of 
funds. It is not a proper function 
of this Board to devise and direct 
a detailed plan for administration 
of. the income fund. The jurisdic- 
tion of this Board is limited to de- 
cision of legal disputes within the 
Board’s competence as defined by 
Departmental regulation. Matters 
of policy and administration are, — 
for practical as well as legal rea- 
sons, outside the area in which 
the Board -is gosenee. to func- 
tion.22 

Accordingly, the. ed is re- 
manded to appellee for appropri- 
ate action consistent with this 
opinion. Appellee is instructed to 
apportion income from restored 
lands between the three tribes on 
the basis of current populations of 
the three tribes, as ascertained by 
the Bureau of Indian Affairs. 


v. United States, 299 U.S. 476 (1937)..The factual back- . 
ground in the Shoshone Tribe case is clearly distinguish- 
able. That case. dealt with the rights of the Northern 
Arapaho Tribe to an interest in the Wind River Reserva- - 
tion previously granted to the Shoshone Tribe. lt was 
particularly pertinent to the decision of that court that 
the Shoshone Tribe had always vigorously protested the 
presence of the Northern Arapaho ‘on the reservation 
and that the government had acted unilaterally in plac- 
ing the Northern Arapahoes on the reservation without 
the consent of the Shoshone and in direct violation of the 
language of the treaties. That case is wholly distinguish- 
able from the instant facts where the Wichita voluntar-. 
ily entered into the apportionment agreements while 
possessing all of the same knowledge and facts as were 
possessed by the other two Tribes. The Wichita Tribe was 
free to enter into such arrangements and now cannot be 
heard to contend that its acts were not ‘voluntary.’ ” 

7343 CFR 4.1;.25 CFR 2.19; and see Sit. Pierre v.  Com- 
missioner, 9 IBIA 203, 89 LD. 182 (1982); and Aleutian/ 
Pribilof Islands Association, Ine. v. Acting Deputy Assist- 
ant Secretary, 9 IBIA 254, 89 I.D. 196 (1982). 

24 Appellant advances an. alternative argument to Has 
effect that, absent tribal agreement concerning division - 
of the fund, the Department lacks authority to disburse 
moneys to the tribes owing to the limitation imposed by 
the Act of Mar. 3, 1888, 22 Stat. 590, as amended, 25 
U.S.C. § 155 (1976). The annual. Departmental appropri- 
ations act (as appellee points out) customarily empowers 
the Department to authorize the advance of. tribal funds 
for approved uses. . 
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July 30, 1982 


The Order of Aug. . 1981, is ‘re- Wer concUR: » _ 


versed. | | 
This decision is final for the De- WM. Puitip Horton” : 
partment. Chief Administrative ais 


FR ne D. es JERRY MuSKRAT 
| ae | Administrative Judge 


Administrative Judge 
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May , 1982 


PROPOSED sate 
RESTORATION PLAN* 


| —M86044 


‘Act of April 3; 
Tribes: Reservation Boundary— 
Public Lands: Generally—Publie 
Lands: Disposals of: Generally - 
Sec. 7(c) of the Paiute | Indian: Tribe: of 
Utah Restoration: Act of 1980, 25 U.S.C. 
$761 et seg. (Supp. IV 1980); contains the 
phrase “available public . . . lands” which 
much be construed as those.lands adminis- 
tered by the BLM which are available for 
disposal; that.is, lands which are not with- 
drawn, appropriated or reserved. 


Act of April 3, 
Lands: Generally 

National Forest lands are not “available 
public ... . lands.’ 
- intended by Congress to be included within 
the Paiute’s. proposed reservation enlarge- 


' ment plan under the Paiute Restoration 
Act. | | 


‘OPINION BY OFFICE OF THE 
7 SOLICITOR 


To: SECRETARY 

From: SOLICITOR 

Subject: PROPOSED PAIUTE REsTO- 
RATION PLAN ~ 


This opinion audeeaued whether, 
under the Paiute Indian Tribe of 
Utah Restoration Act of 1980 (P.L. 
96-227; 94 Stat. 317, 25 U.S.C. 761 


et seq.), National Forest Service’ 


lands may be included in the pro- 
- posed 


that - National Forest lands were 
_ not intended by Congress to be in- 


.  * Not in chronological order. _ - 


| May ?, 1982 
—-1980—Indian 


1980—Public 


’ As. such, they are not. 


reservation. enlargement 
plan. After extensive analysis of | 
the issue, I must conclude that 
the statutory language indicates 


©Siuded within the proposed plan. - 


This Opinion is consistent with 


the. legal interpretation of the Act | 


by the Office of the General Coun- 


sel, peperyaeny of Aenea: 


L Background 


7 The Paiute Indian - Tribe of | 


Utah Restoration Act (“Act”) was . 


enacted to restore a group of some | 
500 Paiute Indians to tribal — 
status. Pursuant to the Act, the 


~Paiutes. have been reinstated to 


trustee status and have: become 


eligible for certain federal serv- 


ices and benefits to tribes. In addi- 
tion to reinstatement, the Act 
calls for the Secretary to submit:a 
proposed .plan for enlargement of 
the Paiute reservation. Specifical- . 
ly, Section 7(c) requires that the 
Secretary recommend a plan in 
the form of proposed legislation 
for the enlargement: of the reser-_ 
vation. That Section also directs 
the Secretary as to the size and 
approximate geographic location 
of the proposed reservation: 


The plan shall include acquisition of not to 
exceed a total of 15,000 acres of land to be 
selected from available public, state, or pri- 
vate lands within the Beaver, Iron, Mil- 
lard, Sevier, or Washington scountios, 

Utah. (Italics added) 


The Bureau of Indian Affairs, 
together with tribal representa- 
tives, has developed a proposed 


plan which includes some 9,500 
acres of Forest Service lands, the © 


remainder being lands adminis- © 


tered by the BLM. (“Proposed © 
Paiute Indian Tribe of Utah Res- | 
-toration Reservation Plan,” dated 

_ January 24,1982.) | 
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II. Construction of the Phrase 
“Available Public . . Lands” 
The primary legal issue is 


whether the phrase in Section 
7(c) ‘‘available public . lands” 


should be construed to ean any. 


lands within federal ownership or 


whether it should be read more 


restrictively. Initially, it should be 
noted that the Act does not define 
the phrase “available public .. . 


_ lands” nor is that phrase found in 
other public land or Indian ‘Stat 


— utes. 

‘Nonetheless, enuniie lands” nae 
a long history of usage. Indeed, 
the term “public lands,” often 


used synonymously with “public 


- domain,” generally refers to lands 


_ which are open and available for © 
various forms of disposition or dis-_ 


posal. to the general public and 


state or local governments. Such 


lands are administered by the 


Bureau of Land Management. 


- This use of “public lands’ has 
been embraced by many courts in- 
cluding the United States - Su- 
- preme Court: 
‘Public domain’ is eee to ‘public 
_ lands,’ and these words have acquired a 
settled meaning in the legislation of this 
country. ‘The words “public lands” are ha- 
bitually used in our legislation to describe 


such as are subject to sale or other dispos- 


al under general laws.’ Newhall v. Sanger, 
92 U.S. 761, 763, 23 L. ed. 769. ‘The grant 
is of alternate sections of public land, and 
by public land, as it has been long settled, 
is meant such land as is open to sale or 
other disposition under . 
(cited cases omitted) 


So long and firmly has this been ‘getiea 
and so generally is it recognized through- 
out the public land states and territories, 
that when mention is there made of en- 


tries in the land offices it is immediately — 


understood, if nothing be said to the con- 
trary, that they relate to lands which are 
subject to disposition in some form under 


the public land laws, and not to those 


which are set apart and used for some spe- 
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general laws.’ | 


| [9 LD. 


cial purpose. Sterns v. United States, 152 
~ F. 900, 908 (1907). . - 


The true rule respecting the term ‘public © 
lands’ was stated by Judge Van Devanter, 
sitting in the Court of Appeals, in North- 

ern Lumber Co. v. O’Brien, 139 F. 614-616, 
71 C.C.A. 598, 600, in the following lan- 
guage: ‘The words “public lands’ have 
long had a settled meaning in the legisla- | 


tion of Congress and, when a different in- 


tention is not clearly expressed, are used 


- to designate such land as is subject to sale 
or other disposal under general laws, but 


not such as is reserved by competent au- 
thority for any purpose or in any manner, 
although no exception of it is made.’ (cited 
cases omitted) These decisions do not. con- 
flict with the settled. doctrine that, where 
it clearly appears from the _ statute. that 
the term ‘public lands’ is intended ‘to in- — 
clude lands which have theretofore been 
reserved by Congress for a_ specific pur- 
pose, such intention will prevail, as itisa 
fundamental rule of construction that a 
legislative act is to be interpreted accord- 
ing to the plain intention of the legislative. 
body. Union Pac. Ry. Co. v. Karges, et al, 
169 F. 459, 462 (1909). 

In the instant case the project. is to occupy 
lands which come within the term ‘reser-._ 
vations,’ as distinguished from ‘public 
lands.’ In the Federal Power Act, each has 
its established meaning. ‘Public lands’ are 
lands subject to private appropriation and 
disposal under public land laws. “Reserva- 
tions’ are not so subject. Federal Power 
Commission v. State of Oregon, 349 U. S. 
435, 448 (1955). 

This passage is representative 
of courts’ understanding and ap- 
plication of the “public lands” ter- 
minology. This usage is also con- 
sistent with the definition of 
“public lands” in recent. legisla- 
tion, most notably the Federal 


‘Land Management Policy Act of . 


1976, Section 103(e) (“FLPMA”) 
(Pub. L. 94-579, 90 Stat. 49). See 


also, National Forest Lands Man- _ 


agement Act. of 1976 (Pub. a We o4- 
588, 90 Stat. 2949). é 
Notwithstanding this, there has 
been some inexact usage of 
“public lands” over the years 
which has lead to confusion. On. 


occasion, some have used the term — 
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to specify the totality F federal 
holdings. E.g., 28 OAG 587, 592. 
Most of this expansive usage. oc- 
curred soon after the turn of the 
century. Since that period, howev- 
er, usage of “public lands” has 
been, with some limited excep- 
tions, more restrictive. As a 


result, much of. the ambiguity 


over the terms which may have 
existed in the first half of this 
‘century has been clarified _ by 


recent statutory pronouncements. 


The Paiute Restoration Act, en- 
acted in 1980, was passed well 
after Congress had demonstrated 
that it was using “public lands” to 


-mean something very different, 


and much more restrictive, than 
federal lands. Moreover, the 


-- courts have uniformly construed 


— “public lands” narrowly when the 
statute involved the disposition of 
the public domain. Basher ov. 
Harney, 181 U.S. 481 (1901); New- 
hall v. Sanger, 92 U.S. 761 (1878). 
_ The Act is such legislation and I 
have found nothing in the legisla- 
tive history which suggests that 


Congress intended anything other 


than this narrow interpretation of 

“public lands.” 

~ In contrast to the restrictive in- 
_ terpretation of “public lands,” 
“federal lands” is often used so as 
to include all lands within federal 
ownership, whether they are ad- 
ministered by the Department of 


_ Defense as military installations, 
the General Services Administra- 


tion as government office build- 
ings, or otherwise withdrawn 
from appropriation . under’ the 
public land laws. For example, 
Section 701(4) of the Surface 
Mining cei and Reclamation 


Act (Pub. L. 95-87, 91 Stat. 445) 


provides: 


Federal lands means any land including 
mineral interest, owned by the United — 
States without regard to how the United 
States acquired ownership of the land and 
without regard to the agency having re- 
sponsibility . for BD EORCRY thereof, 
except Indian lands; .. . 


Federal lands, which may have - 
been dedicated to.a particular use 
deemed the most important use, 
are excluded from “public lands” 


or “public domain.” Some obvious 


examples are National Parks and | 
Monuments, military 


ness’ Areas, 
Rivers 


Wild and Scenic. 
and National: Forest 


System lands. These reserved and _ 
withdrawn federal lands are not . 


subject to sale, exchange, appro- 
priation under’ the mining laws, 
or other disposition. | | 
There is little question that 
both Congress and the courts have 
distinguished between — “public 
lands” and “federal lands’ and 
that distinction must not be ig- 
nored. 
In addition to the Sicanenon be- 
tween “public lands” and “federal — 
lands,” there are other compelling © 
reasons. to restrict the lands 


_ which may be proposed under Sec: 


tion 7(c). Any construction which 
would permit the proposed selec- - 
tion of Forest Service lands would 
effectively read out of the statute _ 
the word “available.” That is, if - 


_ Forest. Sevice lands may be in- - 


cluded in the proposed plan, all. . 
other federal lands, regardless of — 
their present status, use or classi- — 
fication, would also be includable. 
Since that would be all lands in | 
federal ownership, the word 


--reserva- 
tions, Wildlife Refuges,  Wilder- 
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“available” ” would have absolutely | 


no effect. It is a cardinal rule of 
statutory construction that the 
statute is to be read so that all 
words are given meaning. Reiter 
v. Sonotone Corp., 442 U.S. 380, 


3389 (1978); Sutherland Statutory 


Construction, § 46.04 (4th ed. 
1975). The word “available” must 
be read as restricting the lands 
_ which may be included. within a 

proposed plan. The use of the 
qualifier “available” confirms the 
intent of Congress to limit the 


lands which could be proposed for . 


selection. Even if “public lands” 
could be read as meaning all 
lands in federal ownership, ‘‘avail- 


able” modifies that phrase to re- 


strict the lands which may be pro- 
posed. In short, “available public 
_... lands” must be construed as 

those lands administered by the 


BLM which are available for dis- 


posal; that is, lands which are not 
withdrawn, appropriated or re- 
served. ) 


In reaching the above conclu- 
sion, I am also aware of the gener- 
al rule of statutory construction 
that if an ambiguity exists in the 
public land law, it is to be re- 
solved in favor of the Govern- 
ment. Andrus v. Charlestone 
_ Stone Products Co., 486 U.S. 604 

_ (1978). However, since I must con- 
clude this statute is not suscepti- 
ble to two reasonable interpreta- 


tions, I find it unnecessary to rely © 


upon the rules of statutory con- 
struction to infer POnereSs Ont 


' intent. 


J have sie reviewed: the ; possi- 
bility that the statutory purpose 
of the Paiute Restoration 
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cae Fotos Service lands. 


Act: 
might be furthered by a construc: 
tion which allowed the selection — 


After a 
detailed examination of the legis- 


lative history of the Act, I can 
find neither an express nor im- 


plied intention to include Forest 


Service lands in the . proposed 
plan. Nor have I found ‘any other 


compelling evidence to suggest 
that Forest Service lands must be 


included to fulfill the Congression- 


al purposes and directives. More- : 


over, administrative officials 
should not second guess the 
wisdom of the Congressional 


action since Congress has chosen 
to use language which limits the 
lands which may be incorporated 
into a proposed plan. 


Finally, I have ee that 


the proposed plan must be acted 


upon by Congress. Since Congress 
must: pass legislation, it will then 
have the opportunity to reject any 
proposed plan which contains un- 
acceptable lands. While I .do not 
dispute that Congress ultimately 
may dispose of any federal lands 
to the Paiutes, this argument ig- 
nores the specific statutory direc- 
tives in Section 7(c). On the occa- 


‘sions that Congress directs a gov- 


ernmental official to make a 
report or recommendation (See 
eg., Federal Land Policy and 
Management Act of 1976, 48 
U.S.C.. § 608) that governmental 


official cannot simply disregard — 


the Congressional directions. The 
Act simply does not sanction the 
Secretary’s submission of a plan 
based. upon any federal . lands. 


: Rather Congress chose to restrict 
those lands which would be ac- 


ceptable. Therefore, the Secretary 
has a duty. to propose a. plan. 


which is in conformity with the 


provisions of the Act. 


_ ae 


' lessee ({i.e., 
competitive application has been selected 
and. approved by BLM) must either affix a. 
“personal handwritten signature”. on the. 
offer to lease form and stipulations, or. the — 
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III. Conclusion ' 


| For’ the foregoing reasons, l.3 
must conclude: that the proposed Fa 
is fatally deficient and — 
should at be sent to Congress. qt 

is my further opinion. that any — 
new proposed plan should only ~ 
contain lands administered by the . 


plan 


BLM which are available for dis- 
~ posal. 


Wruuam H. ‘Coiaicon 
_ Solicitor 


MARY I. ARATA | 
66 BLA 160 | 
"Decided Angst 11, 1982 


Appeal from decision of the Mon- 
tana State Office, Bureau of 


Land Management, rejecting oil 
and gas lease Oo lena Mo 


| 52741(SD). 
Affirmed. 


1. Oil and Gas Teasen ‘Avplies: 
Generally—Oil and Gas 


tions: 
Leases: Applications: Filing—Oil 


- and. Gas Leases: SO ReOInn Crave 


Leases 


Under 48 CFR 3112.4- l(a), a prospective 
one whose simultaneous non- 


prospective lessee’s agent must do so. A 


: llega facsimile signature is not: 


“personal handwritten signature,” and, 
ants the prospective lessee affixes such a 
facsimile signature, 
properly rejected under 43 CFR 3112.6- 
1(d). | | | — 


APPEARANCES:  Tohi a: 6 


Heiney, Esq., Ft. Wayne, diane . 


for auperents: 


52741(SD)). 


the application is. 
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OPINION BY~ 


ADMINISTRATIVE. JUDGE | 


HENRIQUES _ 


“IN TERI OR BOARD OF LAND 
APPEALS. 


gas lease application (M 


Arata’s spelen for parcel 


| MT 164 was drawn with first pri- 


ority in BLM’s July 1981 drawing. 
The application card bore her hol- 
ographic signature in ink and met 
all other pertinent requirements. 
Accordingly, on Mar.. 24, 1982, — 
BLM sent her the material neces- 


| ‘sary to perfect. her lease, includ- 


ing an “offer to lease and lease 


for oil and gas” form (Form 3110-_ 
2) and a stipulation form (Form — 
| MT-3109-1). 1 BLM notified Arata _ 
that these forms must be signed 


and dated in ink by her or her at- 


torney-in-fact’ and returned ‘to 


BLM along with advance first- 


year rental within 30 days of her 
receipt of the notice. | 


On Apr. 5, 1982, Arata filed the 
forms, neither of which bore her 
or her attorney-in-fact’s handwrit- 
ten signatures. Instead, they each © 
had been “signed” by affixing a — 
rubber-stamped facsimile of 
Arata’s Signer on the Renate 
line. i 


BLM also enclosed other forms, but Forms 3110-2 


_ and MT-3109-1 were the only two requiring signatures. 


Mar? L Arata. has ae ts the e 
decision of the Montana State 

_ Office, Bureau of Land Manage- 
ment (BLM), dated. May 17, 1982, . 
‘and corrected by notice. dated 
June 16, 1982, rejecting her simul- __ 
taneous noncompetitive oil and. — 
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On May 17, 1982, BLM rejected 
Arata’s application because she 
~ had failed to personally sign the 
lease as required by 43 CFR 
8112.4-1(a); BLM concluded. that 
rejection was mandated in these 
circumstances, incorrectly citing 


43 CFR 3112.6-1(). On June 16, 
1982, BLM corrected this error 
noting that rejection is mandated — 
by 48 CFR 3112.6-1(d). Arata ap- 


pealed. » 


~ [1] The pertinent: cepa: 43 
CFR 38112.4~-l(a), leaves no doubt. 
that offer to lease and stipulation 
forms must be personally signed 
with the handwritten signature of © 


either the applicant or his or her 
attorney-in-fact: — 


(a) The lease agreement, consisting of a 


lease form approved by the Director, 
Bureau of Land Management, and stipula- 
tions included on the posted list or later 
determined to be necessary, shall be for- 
ward to the first qualified applicant for 
signing, together with a request for pay- 
ment of the first year’s rental. Only the 
personal handwritten signature of the pros- 
pective lessee, of his/her attorney-in-fact as 
described in paragraph (6) of this section, 
in ink shall be accepted. [Italics supplied. ] 


It is equally clear under 43 CFR 
3112.6-1(d) that BLM must reject 


the application where the appli- 
cant fails to comply with this re- 


quirement. Accordingly, BLM 
properly rejected epee nan S ap- 
plication. 


Appellant cites our previous de- 


cision in Mary I. Arata, 4 IBLA 


201, 78 ID. 397 (1971), for the 


proposition that a rubber-stamped | 


facsimile signature has the same 
effect as though the person’s 
name was written in. the person’s 
own handwriting. Mary £ Arata, 
supra, concerned a previous regu- 
lation, not in effect at the time 
she filed the forms in the present 
case. This previous: regulation, 43 
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_phically (manually) signed” 


— (B9LD. 


CFR 3112.2-1(a) (1971), required _ 
only that the offer be “signed and 
fully executed” by the applicant 


or his agent. We held in Arata 
that this. language was broad 
enough to encompass facsimile 


signatures. 

The present regulation, adioted 
above, was adopted effective June 
16, 1980, expressly to supercede : 
the rule in Arata. Its language is | 


abundantly clear that only the 


personal handwritten signature of — 
the applicant, or his or her attor- 
ney-in-fact, will suffice. The com- 
ments published along with the 
final rulemaking, 45 FR 385156 
(May 28, 1980), left no shred of 


doubt that facsimile signatures 


were not sufficient, either for si- 
multaneous app HesHone or lease 


offers: 


| Statements of Qualifications—General 
Requirements—Some comments suggested 
that the requirement in the proposed rule- 
making [44 FR 56176 (Sept. 28, 1979)], that 
qualification statements, applications and 
offers be “manually signed” did not ex- 
clude the use of rubber stamped signa- 
tures. In order to make it clear that only 
personal, handwritten signatures, will be 
permissible, language has been added to 
the final rulemaking requiring “hologra- 
statements, 
applications and offers. . ee 

As one comment pointed ‘out, this 
change will overturn the rule established. 
by the Interior Board of Land. Appeals 
(IBLA) in Mary I. Arata, 4 IBLA 201 
(1971). [Italics supplied.] 


45 FR 35157 (May 23, 1980). 


Appellant alleges that she was — 
physically unable to sign her 
name when she affixed the facsi- 
miles of her signature on the offer 
to lease and stipulation forms. We 
note, however, that appellant was 
able to holographically sign her 
application card, and that the 
dates on the lease forms in ques- 
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7 tion appear to have been pee 


holographically. In any event, the 


regulation makes ample allow- 


-ance for the handicapped by al- 


lowing agents to holographically 
sign qualification statements, ap- 
plications, and offers, on behalf of 


-.ahy person unable to sign holo- — 
graphically. The comments to the 


final rulemaking explained t this as 
well: 


A co coments recommended that pro- 
visions be made in the final rulemaking 


- for those applicants who are physically 
' unable to write their own name so that . 


they can participate in the leasing system. 


No change has been made in this section - 


_ because persons who are physically inca- 
pacitated may use an agent. 


— 49 FR 385159 (May 23, 1980). 


Accordingly, pursuant to the 
authority delegated to the Board 
of Land Appeals by the Secretary 
of the Interior, 43 CFR 4.1, the de- 
Cision appealed from is affirmed. 


Doua as E. HENRIQUES 
Administration Judge 


WE CONCUR: 


-Epwarp W. Srumeine” fe 
Administrative ouaee 


Wit A. Inwin - 
| Administrative Judge 


D AND D MINING co. 
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Decided August , 1 982 
Petition by the D and D Mining : 


Co. for review of the Apr. 23, 
1981, decision of Administrative 


Law Judge Sheldon L. Shepherd. 
(Docket No. IN 0-5-P) upholding. 


dence: 


a violation of. an effluent limita-- 
tion, in- 


30. CFR 715.17(a), 
charged by the Office of Surface 
Mining Reclamation and En- 


forcement in Notice of Violation 


No. 7 9-I1I-19-15. 
- Affirmed. 


1. Surface Mining Control and 
Reclamation Act of 1977: Kvi- 
Generally—Surface Min- 
ing Control and Reclamation Act 
of 1977: Water Quality Standards © 
and Effluent monet aHons: Gener- 
ally | 


An alleged violation of the effluent limita- 


_tion for iron set forth in 30 CFR 715. 17(a) 


is properly upheld on the basis of a Hach 
test showing total iron in. discharges from — 
a sedimentation pond to be in excess of 10 
milligrams per liter, in the absence of evi- 

dence that the Hach test 1 was not Properly 
administered. 


APPEARANCES: Lawrence W. 


- Stacey, Esq., Columbiana, Ohio, 


for D and D Mining Co.; Glenda 
R. Hudson, Attorney, and Marcus 


_P. McGraw, Assistant Solicitor, _ 
Branch of Litigation and En- 
forcement, Division of Surface _ 


Mining, Office of the Solicitor, 


U.S. Department of the Interior, 


for. the Office of Surface Mining 
Reclamation and Enforcement. 


OPINI ON BY 
ADMINISTRA TIVE JUDGE 
_ MIRKIN 


INTERIOR BOARD OF 
SURFACE MINING AND 
-RECLAMATION APPEALS: 


_D and D Mining Co. (D and D) | 
has appealed the decision of the 
Hearings Division upholding the 
violation of the effluent. limitation 


AO 
for iron in 30 CFR 
Mining Reclamation and Enforce- 
ment (OSM) in Notice of Violation 
(NOV) No. 79-III-19-15.1 D and D 


contends that the evidence intro- 


duced by OSM in support of the 


a alleged violation did not satisfy 
OSM’s burden of proof in the ae 


ceeding below. 


- Factual and Dewdinl 
| Background - 


; On July 11, 197 9, an authorized 

representative of OSM conducted 
a routine inspection of.a surface 
coal mining operation permitted 
to D and D in Mahoning County, 
Ohio (Tr. 10; Respondent’s Exh. 7). 


tation pond (Tr. 10-12). While at 
the minesite the’ inspector tested 
a water sample for total iron con- 


tent, using a device known as a 


Hach Kit (Tr. 34-35). This test in- 
dicated a total iron content in the 
sample of greater than 10 milli- 
grams per liter (Tr. 46-47). On the 


spector charged D and D with a 
violation of 30 CFR 715.17(a), 
which prohibits. 


mining operations 
— total iron in excess - of 7 milli- 
grams per 


charges from its sedimentation 
pond to meet the effluent limita- 


10SM’s enforcement: action was taken pursuant to sec. 


521 of the Surface Mining Control and Reclamation Act ~ 
of 1977, 30 U.S.C. § 1271 (Supp. II 1978). The regulation 
allegedly violated by D and D, 30 CFR 715.17%(a), provides’ 


in pertinent part that “[djischarges from areas disturbed 


- by surface coal.mining and reclamation operations must 


meet all applicable Federal and State laws and regula- 
tions and, at a ininimum, the following numerical efflu- 
ent limitations: {including a limitation on total iron of 7 
milligrams per liter based on representative sampling.” 
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715.17(a) 
charged by the Office of Surface | 


| inspector — 


| discharges of . 
drainage from areas disturbed by 
containing 


liter (Respondent’s 


_ Exh. 7). The inspector specified in» 
the NOV that D and D treat dis- 


- cessation order. 


{89 LD. 


tion for iron, and set the time 
limit for abatement as July 18, : 
1979 (id.). | 

On July 18, 1979, a a second OsM | 
visited D and D’s 
mining operation to- check for 
compliance with the NOV (Tr. 89). 


This inspector tested discharges 
from the sedimentation pond for 


total iron, using a Hach kit, and- | 
found that the iron content was in 


excess of 10 milligrams per liter 


(Tr. 90). As a result of this finding — 
the inspector issued a cessation 

order for D and D’s failure to. 
abate the violation of the iron ef- — 
fuent limitation, as alleged in the 


“NOV, and required D and D to 
_ cease pumping drainage into the 
The inspector took samples. of | 
water discharged from a sedimen- 


sedimentation pond until dis- 
charges from the pond met the ef- 
fluent limitation for iron (Tr. 91). 


On the following day the inspec- 


tor again tested the iron effluent — 
in discharges from D and D’s sedi- 


mentation pond with a Hach kit : 
and found that the total iron con-  ~ 
tent remained in excess of 10 mil- © 


li liter (Tr. 91-92). The | 
basis of this test result, the in- jerame per ater (ie ). The 


first OSM inspector returned to 
the minesite on Aug. 7 and Sept. | 


6, 1979, and on both occasions © 


found that discharges from the — 
sedimentation pond contained 10 
milligrams per liter or more of 


iron on the basis of Hach tests 
(Tr. 51, 58-54). On Oct. 31 the in- _ 


spector again tested discharges _ 
from the sedimentation pond at D | 


-and D’s minesite and found com-— 
_pliance with the effluent limita- 
tion for iron (Tr. 56-57). OSM 


then terminated the NOV_ and 


A hearing to review fies NOV : 


and associated civil penalty as- 


sessment was conducted on Jan. 
15, 1981. During the hearing D 
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August 2, 1982 


and D abiected to ‘his saniaisn of : 
testimony by OSM concerning its. 


use of the Hach kit to test dis- 


_ charges from the sedimentation | 
- pond, but the Administrative Law 


- Judge allowed such testimony (Tr. 
44-46).2 D and D’s testimony indi- 


cated that the company had moni- 


tored discharges from its sedimen- 
tation pond during the period be- 
tween the issuance and termina- 
tion of the NOV and the labora- 
tory analysis of at least one 


sample taken showed -total iron 


content in excess of 10 milligrams 
per liter (Tr. 146-47). 


The Administrative Law. J udge: 
determined that the results of 
test with a Hach kit were — 


OSM’s | 
sufficiently reliable to establish a 


prima facie case in support of the | 


violation charged, and that D and 


D: failed to controvert this evi-- 


‘dence’ (Decision of Apr. 23, 1981, 
at 2-8). Accordingly, the Adminis- 
trative Law Judge concluded that 


OSM had met its. burden of proof 
and upheld the contested viola- 


tion? D and D> petitioned the 

_ Board to review the decision, and 
both parties filed ene in _the 
matter. 3 


Discussion and Conclusions 


The issue before us is whether 


OSM’s use. of a Hach kit to deter- 


mine. the iron “content in. dis- 


“=During the bearing: OSM Tampere Luehra explained . 


that, in the Hach test procedure to determine total iron 
content, certain chemicals provided as part of the Hach 


kit are added to a test tube filled with a water sample. 


and the resulting water color is compared with a color 


chart which indicates the level of total iron in the 


sample, as measured in milligrams per liter on a scale of 
0 to 10 (Tr. 35, 37-41). 
348 CFR 4.1155 provides: “In civil penalty seocobdings 


OSM shall have the burden of going forward to establish 
a prima facie case and the ultimate burden of persuasion . 

.. a8 to the fact of:violation and as to ae amount of mae 
a. Penalty. 


charges from D ne D’s sedimen- _ 
tation pond was an adequate basis © 
for the notice of violation of the 


effluent limitation for iron. 


[1] In support of its appeal, D 
and D relies on testimony of the 


OSM inspector who issued the 


notice to the effect that an inspec- 
tor’s color perception, the sam- 
pling location and sampling _ 
method may each influence the 


Hach test result, and that “vari- 
ations of more than two or three © 

in the re-. _ 
sults of field and laboratory test- 
‘ing of a sample - have been ob- 


milligrams per liter” 


served. In the proceeding below, 


however, D and D offered no evi- 


dence that the Hach test results 


obtained by OSM’s inspector were - 


improperly affected by any of 


*In its brief D and D characterizes this evidence i in the 


following manner: 


“The only evidence introduced by ‘the Respondent, re- 
garding iron on July 11, 1979, was the testimony of Max | 
Luehrs concerning his. observations that date and his in- 
terpretation of the results shown by a s0 called. field test 


‘known as a ‘Hach Test.’ (TH 35) 


“Mr. Luehrs testified in response to a question by 


Judge Shepherd that ‘I don’t know. the exact margin of oe 


error. There is some error, and this is why you generally 
take a laboratory analysis to go with these field tests. We 
found that it’s a pretty good indication of ball park fig- 


ures, give or take a milligram or two.’ (TH 36) 


“Upon Voir Dire Examination by Petitioner’s Counsel — 
we further. learned that a person’s perception of colors _ 
could effect [ste] the result of the field test, (TH 39); that — 
the place from which the sample is taken is important, 
(TH 39); that the field test employed makes chemical 
changes of the materials being tested, (TH 40); that inclu- 
sion of sediment in any sample taken would effect [sic] 
the test result, (TH 41); and that variations between field 
tests and laboratory tests of more than two (2) of [sic] 
three (3) miliigrams per litre have been observed, (TH © 


44). 


“Considering the testimony of Mr. lash that the 
Hach Test was utilized basically to obtain a ball park — 
figure, to, in effect, guide the field personne] as to wheth- 
er or not to take a sample for laboratory testing. We 
submit such test should not be the basis of a finding that 
a violation was committed on July 11, 1979.” (Brief for D 


and D at 4-5). . 


We note. that OSM. proffered evidence of thie results of 
laboratory analysis of water samples collected,on July - 


_ 11, 1979, but this evidence was not received because the . 
_ Administrative Law Judge determined that. OSM failed ? 
-to establish the chain of custody of the water samples _—— 


submitted to the laboratory ae i- 23;. iad OSM did 


-not appeal this bai 


dla 
these factors; 


- OSM showed that its inspector 
_ was trained and had extensive ex- 


perience in the taking of water _ 7 co : 
NAVAJO RESOURCHS, INC. v. 


samples and in the use of a Hach 


kit.’ Moreover, the inspector testi- 


fied that while he has observed 
variability between results ob- 


tained from field testing and labo-- 


ratory testing of particular water 
samples, in his experience when a 


- Hach test has indicated greater 


than 10 milligrams per liter of 
iron then laboratory analysis also 
has indicated greater than 10 mil- 
ligrams per liter.* Given this testi- 
mony and the absence of evidence 
of inaccuracy in the Hach test 
result upon which the alleged vio- 


lation of 80 CFR 715.17(a) was - 


based, we agree with the decision 
below that OSM met its burden of 
proof in support of the alleged vio- 
lation. 

The decision below upholding 
the violation of 30 CFR 715.17(a) 
charged in Notice of Violation No. 
79-III-19-15 is. affirmed.” | 


MELviIn J. MirkIN 
Administrative Judge 


WE CONCUR: 


NEWTON FRISHBERG 
Acting’ Chief — Administrative 
utes 


5Tr. 35-36: 

“Judge Shepherd: What is your training in the use of [a 
Hach kit]? How did you learn how to use it? 

“Inspector. Luehrs]; I learned how to use this when I was 
still with the State of Ohio as a reclamation inspector. 

“Judge Shepherd: Does the State. of Ohio use this? . 

“(Inspector Luehrs]: Yes. 

“Judge Shepherd: How many tests ‘have you made? 

“Inspector Luehrs]: Hundreds.” 


- . See Tr. 103-06 (concerning water sample saliectiou) 


5 Compare Tr. 36, 44 with Tr. 78. 

Because D and D did not contest the amount of the 
civil penalty assessment, as determined in the proceeding 
below, we do not review that i in our decision. . 
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BERNARD V. PARRETTE 


Administrative Judge 


ACTING DEPUTY ASSISTANT | 
SECRETARY—INDIAN 


2 AFFAIRS (OPERATIONS) — 


10 IBIA 72. 
“Decided yee 26, “1989 


Appeal from disapproval of oil — 
lease of Navajo tribal trust lands. 


Affirmed. 


1. Indian Lands: Leases and Per- 
mits: Oil and Gas—Indian Lands: 
Tribal Lands ~ 


Sec. 2 of the 1988 Tribal Mineral Pexdiie 
Act, codified at 25 U.S.C. § 396b (1976), re- 
quires. advertisement for competitive bids 
prior to leasing of unallotted tribal lands 
for oil and gas development where the 
leasing tribe is not organized under the 
provisions of the Indian Reorganization 
Act of June 18, 1934. 


APPEARANCES: Lawrence A. 
Ruzow, Esq., for appellant; Ched- 
ville L. Martin, Esq., Office of the 
Solicitor, for appellee. 


OPINION BY | 
ADMINISTRATIVE JUDGE 
ARNESS 


INTERIOR BOARD OF INDIAN. 
APPEAIS — 


On Oct. 8, 1980, the Navajo 
Area Director, Bureau of Indian 
Affairs (Area Director, Bureau) 
refused to approve a negotiated 
oil and gas lease on Navajo tribal 
land. The proposed. lessee, an 


Indian owned corporation, appeals 
from a May 29, 1981, decision | 
issued subsequently by the Acting — 


Deputy Assistant Secretary— | 


[89D 
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Indian Affairs (Operations) Assist- 7 


ant Secretary) which affirmed the 


Area Director. The basis for the 


decision appealed is stated thus: 


1. One of the basic provisions of the 1938 

Tribal Mineral Leasing Act (25 U.S.C. 
396b) is the requirement that oil and gas 
leases on tribal land’ shall be advertised 
for competitive bid prior to leasing by an- 
other method. | 

Since the leases ena here are 
almost sixty (60) years old and have re- 
cently been terminated for lack of produc- 
tion, any new leases on the land involved 
must be advertised according to this re- 
quirement. 

-2. The regulations’ Shick implement 
statutory authorizations, contained in 
Title 25, Code of Federal Regulations, can 
be waived by the Secretary pursuant to 


satisfactory justification and where per-. 


mitted by law. However, a statutory re- 
quirement for advertising is concerned 
here, which only Congress. nas: he: authori 
ty to change. 

‘8. One of the primary requirements in 
_ justifying a Secretarial waiver of regula- 
tions is that such an action must be deter- 
mined to be in the best interest of the In- 
dians involved. Even if the advertising re- 
quirements. were not statutory, it would be 
very difficult, if not impossible, given the 
current market conditions in the oil and 
gas industry, to make a determination 
that a negotiated lease in the subject case 


_ was in the ee interest of the nave 


Tribe as a whole. | 


1). 


*In appellee's brief, filed Dec. 4, 1981, the Bureau 
raises for the first time a challenge to the timeliness of 
this appeal. The record does not show, however, when 
the decision of May 29, 1981, was received by appellant. 
In the absence of a showing that the appeal is not timely 
made, untimeliness cannot be inferred by the Board 


under Departmental regulations governing appeals. See: 


25 CFR 2.10(a). In this connection, it is parenthetically 
noted that the Bureau now also seeks to bolster its posi- 
. tion. on appeal by arguing that it has consistently applied 
_ the rule announced in the Assistant Secretary’ s May 29, 


1981, decision to all. tribes engaged in mineral leasing... 


Since appellant had earlier sought to discover. this identi- 
cal information and was denied access to Bureau records 
showing administration of tribal mineral leasing general- 


_ ly, the Board has disregarded these arguments as pe 


without foundation i in the record on ‘appeal. 


(Decision dated May 29, 1981, at. 


Appellant contends: ibe reli- 
ance upon the provisions of the 
Tribal Mineral Leasing Act of | 
May 11, 1988 (Leasing Act), 52 — 
Stat. 347, 25 U.S.C. § 396b (1976), 
was error in this case because the 
statute does not clearly require 


advertisement for bids. 


Further, appellant reasons ‘that 
the proviso contained in 25 U.S.C. 
§ 396b permitting tribes organized 
under the Indian Reorganization © 
Act. of June 18, 1984 CRA), 48 
‘Stat. 985, 25 U.S.C. §§ 464-479 
(1976), to escape the statutory ad- 
vertisement requirement denies 
appellant due process and is con- 


trary to more recent enactments 


of Congress, citing the Indian . 


Civil Rights Act of Apr. 11, 1968, 


82 Stat. 77, 25 U.S.C. §§ 3101-1341 


(1976), and the Indian Self-Deter- _ | 
mination Act of Jan. 


4, 1975, 88 
Stat. 2203, 25 U.S.C. § 450 (1976). | 
Finally, appellant argues that ex- 
‘ecution of the lease negotiated | 
with the tribe is in the best inter- 
ests of the tribe. Thus, appellant 
points out that the lease proposed 
to be approved in this instance is 
of an old field which the Bureau 
canceled in 1978 for lack of oil 


production in paying quantities. It 


is argued that it.is unreasonable 
- given such circumstances to re- - 


quire advertisement for lease of a- 


fully explored field, and that 25. 
U.S.C. § 396b does not provide the 
exclusive basis for lease of tribal 
oil lands. 7 | 
- [1].The Leasing Act is the statu- 
tory authority for the leasing for 
mining purposes of unallotted 


lands within an Indian reserva- 


tion, or lands owned by any tribe, 
group, or band of Indians under 


44 


: Federal jurisdiction. Sec. 1 of ae 


Leasing Act provides that such 


lands, with the approval of the 
Secretary of the Interior, may be 
leased for mining purposes by the 
_ tribal council. Sec. 2 of the Leas- 
ing Act provides these procedures 
‘for leasing of tribal lands for oil 
and gas development: . 


Leases for oil- and/ or gas-mining pur- 
poses covering such unallotted lands shall 
be offered for sale to the highest. responsi- 
ble qualified bidder, at. public auction or 
on sealed bids, after notice and. advertise- 
ment, upon such terms and subject to such 
conditions as the Secretary of the Interior 
may prescribe. Such advertisement shall 
reserve to the Secretary of the Interior the 
right to reject all bids whenever in. his 
judgment the interest of the Indians will 
- be served by so doing, and if no satisfac- 
tory bid is received, or the accepted bidder 
fails to complete. the lease, or the Secre- 
tary of the Interior shall determine that it 
is unwise in the interest of the Indians to 


accept the highest bid, said Secretary may’ 


readvertise such lease for sale, or with the 
consent of the tribal council or other gov- 
erning: tribal authorities, a lease may be 
made by private negotiations: 


(25 U.S.C. § 896b). 


The Department has previously 
interpreted this: statutory provi- 
sion to mean that a lease for de- 
velopment of oil and gas may be 
_made only after advertisement for 
bids.” An exception to the require- 
ment for advertisement appears 
In the proviso to-sec. 2. of the 
- Leasing Act: | 

Provided, That the foregoing provisions 
shall in no manner restrict the right of 
tribes organized and incorporated under 
sections 476 and 477 of this title, to lease 
lands for mining purposes as therein Pro- 


vided, and in accordance with the provi- 
sions of any constitution and charter 


adopted by any Indian tribe pursuant to: 


sections 461, 462, 463,464, 465, 466 to 470, 


471 to 473, 474, 475, 476 to 478, and 479 of 


this title. 


? Solicitor’s Opinion, M-36007, 60 LD. 331, 332 (1949). 
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(05 U. S, C. § 396b). The Apparent 
meaning of the Leasing Act, and 
the construction which it has 


been given in prior decisions of — 


the Department, is that the adver- © 
tisement requirement imposed as 
a prior condition to oil and gas 
leasing is: absolute except in the 


case of tribes organized under the 
-IRA—and then it does not apply. 
provided those tribes have: en- 


acted alternative methods for oil 
and.gas leasing in their charters.* 
Should an IRA tribe fail to estab- 
lish alternative methods for min- 
eral leasing in its organizational 
documents, it will remain subject 
to the provision of the Leasing 
Act. requiring advertisement. for 
bids prior to lease. | 

Since the Navajo Tribe is not 
an IRA tribe, it is not entitled, as 
a matter of law, to claim to be ex-. 
cluded from the provisions of sec. — 
2 of the Leasing Act requiring ad- 


_vertisement prior. to leasing. Ap-. 
pellant’s arguments that the Leas- 


ing Act should not be applied to 
the lease negotiated with the 


Navajo tribe on the theory the 


Leasing Act violates later an- 
nounced congressional policy or 
because the refusal to apply an 
exception to the Leasing Act to 
the negotiated lease in this in- 


stance results in a constitutional | 
‘due process violation raise ques- 


tions beyond the competence of 
this Board to oe It is the 


“8 See ‘Petition. of. Cobb, 58 LD. 687, 646-48 (1944); an 


early Board of Appeals decision which analyzed in detail 
the application of the Leasing Act in an appeal involving | 
oil and gas leasing on the Blackfeet Reservation by an - 
IRA tribe under tribal organizational documents ‘provid-. 
ing an alternative method for oil and gas leasing. 

4 See, for example, the discussion in United States v. 
Aberdeen Acting Area Director, 9 IBIA 151, 156, 89 LD. 


_ 49 (1982), concerning the scope of Board review. The 


Board is without authority to declare acts of Congress in- 
valid. Estate of Jackson, 6 IBIA 52 (1977). 


“aiGhi, = . * wm ie RALPH F. ROSENBAUM 


A15 7 


August 30, 1982 3 


opinion of ie Board Hae the As- 
sistant Secretary’s decision cor- 


rectly applied the Leasing Act as 
implemented by current Depart- 


mental regulations to the pro- | 
A. ‘Kecection=_BoundariesesNavic 


posed lease to find a requirement 
for advertisements for bids prior 


to leasing in this case.* 


Accordingly, pursuant to the 
authority delegated to the Board 
of Indian Appeals, by the Secre- 

tary of the Interior, 43 CFR 4.1, 


the decision of the Acting. Deputy | 


Assistant _ Secretary—Indian AE 
fairs (Operations) i is affirmed. 

_ This decision is s final for the’ De- 
partment. 


FRANKLIN D. ARNESS © 
_ Administrative Judge 


WE CONCUR: 


Wo. PuILip stoineet | 
Chief Administrative gees, 


7 ‘Jerry F. MUSKRAT | 
Administrative Judge — 


RALPH F. ROSENBAUM ET 
AL. a 


7 66 ) IBLA 374 


Decided August 30, i 982 


Appeals” from decisions of Mon- 
tana State Office, Bureau of 


. 5'The Department has published rales at 25 CFR Part 
171 to implement the Act. 25 CFR 171.2 requires the su- 


perintendent concerned to advertise prior to leasing of . 


tribal land for oil and gas leasing. The advertisement 
procedure is prescribed at 25 CFR 171.3. The Board notes 
that Congress is.close to broadening the means by. which 
mineral exploration and production may be effected on 
tribal land. On June 30, 1982, the Senate passed S. 1894 
(the Melcher bill), proposed legislation which permits 
‘Indian tribes to enter into alternative agreements other 


than simple leases following competitive bidding to de — 


- yelop mineral resources. The bill passed the House with 
. amendments on as 17, 1982. 


Land Management, authorizing | 
noncompetitive sales of ‘Public 
lands. M 45059 (SD)... 


Set aside and remanded. 


gable Waters—Public Lands: Ri- 


-parian Rights © 


Where riparian public land has been 


eroded. away entirely by the actions of a 


navigable river and the river subsequently 


returns to its original banks, restoring the 
eroded land through accretion, title to the~ 
accreted land is deemed to be in. the 


remote riparian owner to. whose land the 


accretion attaches, rather than the United 
States. 


ae Towl v. Kelly, 5A LD. 455 «9, 
as overrule. Ae. 


APPEARANCES: Everett ca. an 


Bogue, Esq., Vermillion, South 
Dakota, for appellant Ralph F. 


Rosenbaum; Wayne D. Groe, 


-Esq., Elk Point, South Dakota, 
for appellants Sylvia E. Rosen- 


baum and Mary Jane Rosen- 
baum; Martin Weeks, Esq., Ver- 
million, South Dakota, for ape. | 


lant Karl Hummel. 
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ADMINISTRA TIVE JUDGE 
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IN TERI OR BOARD OF LAND 
, APPEALS © 


Ralph F, Rosenbaum and sitet 


have appealed from decisions of 
the Montana State. Office, Bureau 
of Land Management 


(BLM), _ 
dated Aug. 15, 1980, authorizing — 
the noncompetitive sale to appel- 


lants of public lands situated in 


secs. 32 and 33, T. 90 N.,_R. 49 W., 
fifth principal meridian, Union 
County, South Dakota, pursuant 
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to sec. 208 of the. Federal Land 


Policy and Management Act of 
1976 (FLPMA), 48° U.S.C. § 1718 
(1976), subject to payment of the 
appraised value of the land.t 

Although the appeals address 
the question of the appraised 
value, they also raise a threshold 
question which has not heretofore 
received adequate consideration, 


i.e. whether the United States 


has title to the lands which it now 
seeks to sell to appellants. After a 
careful review of the record and 
consideration of the law in this 
area, we must conclude that the 
record does not support a finding 
that the United States has title to 
the lands. - 

On Dec. 28, 1861, the Surveyor 
General approved a plat of survey 
of T. 90 N., R. 49 W., fifth princi- 
pal meridian, Union County, 
South Dakota. The 1861 survey in- 
dicated that lots 1, 2, and 3 in sec. 
32 and lots 2 and 8 in sec. 38 were 
riparian, bordering on the Missou- 
ri River. These lands, together 
with the N% SW% of sec. 38 adja- 
cent thereto, occupied approxi- 
mately the same location as the 
lands identified in the BLM deci- 
sions under appeal and the 1979 
dependent resurvey approved 
Mar. 5, 1981. See Appendix A.? 
These lands were not patented. ° 
By memorandum dated Aug. 25, 
1976, the District Manager, Miles 
City, Montana, BLM, requested a 
cadastral survey in part of the 
lands involved herein, in order 


_ l'Appendix A is a list of the appellants, the lands of- 
fered. for sale, the acreage involved and the appraised 
values. 


2TIt would appear from the 1861 ‘survey and the de - 


pendent resurvey that, the lands offered for sale to appel- 

lant Ralph F. Rosenbaum were situated in 1861 in the 

bed of the Missouri River. Title to these lands raises a 

distinct issue which will be dealt with subsequently i in 
this decision. 
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“to determine the extent of Fed- 
eral ownership of lands along the © 


Missouri River in Union County, 
‘South Dakota.” By memorandum 


dated May 6, 1977, the Chief, Divi- 


sion of Technical Services, BLM, : 


responded to the District Manag- 
ers request for a cadastral 
survey. In so doing, he outlined 
the history of the Missouri River’s — 
location in this area: 


The area requested for resurvey by the 


Miles City District Manager was originally _ 


surveyed in 1861. At this time, the land 
was riparian to and situated along the left 
bank of the Missouri River. Subsequent to 
this survey in 1861, the Missouri River 
began an erosive action against this left 
bank, moving in a east-northeasterly direc- 
tion, until 1892 when the left bank. termi- 
nated its.movement at the position depict- 
ed on the Missouri River Commission 
Survey of 1895. This approximate position _ 
being along the N-S center line of the EX 
E% of sec. 38, approximately one mile East 
of its original position. A 1980 Missouri 
River Aerial Photographic Survey shows 
the Missouri River had reversed its move- 
ment beginning an accretive process of re- 
storing land along this left bank. The posi- . 
tion of the left bank as shown.on the 1930 
map is approximately one quarter of a 
mile west of its 1892 position. 

A 1946-47 Missouri River Map prepared 
by the Corps of Engineers: indicates the 
left bank has continued its accretive proc- 
ess to a position nearly the same as the 
left bank as originally surveyed in 1861. 


Id. at 1. 


In June and July 1959, various 
homestead and color-of-title appli- 
cations were filed covering a sub- 
stantial portion of the lands in- 
volved herein and additional land. 
In Sept. 1959, Karl Esplin, BLM 
land examiner, examined all of 
the lands involved herein. In a 
report dated Dec. 16, tuD, he 
stated: 


A field investigation and study of aerial | 
photos over a period of 20 years indicate. 
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that the River has washed away the east | 
bank of the Missiouri River until all of the 


public domain was lost. The east bank had State Director, 


gradually and imperceptibly moved back 
to the original 1861 survey in 1941. At the 
present time; the east bank is about %th 


= mile west of the original survey. 


It. is quite evident that the land where 
‘the public domain was located is now ac- 
cretion land. The entire vegetative growth 


-is less than 30 years old. The 1941 photo- . 
: graphs show new. vegetative growth and > 
several small river channels crossing the. 


~~ land. 


By snienorahaam a dated Jan. 7, 
1960, the office of the Cadastral 


Engineer, Billings, | Montana, 
BLM, agreed with Esplin’s analy- 
_ gis that “the subject public 


domain was. completely washed 
away and reappeared as accretion 
to. the remote tracts.” Relying on 
that assessment, the State Super- 
visor, BLM, by . memorandum 


dated Jan. 8, 1960, told the Land 


Office Manager, BLM, to reject 
the homestead and color-of-title 
applications because “the lands 
are riparian with all riparian 
rights and the United: States no 
longer has any claim to them.” By 
decision dated Jan. 18, 
Chief, Land Adjudication, Billings, 
Montana, BLM, rejected the appli- 
cations “because the United 


States has no claim or jurisdiction | 


over the lands involved.” The de- 
cision explained: 
Since the lands in question, as shown by 


the plat of 1861, were washed away by the 
Missouri River and the present lands were 


formed subsequently by accretion, the 
‘United States has no claim to the present 


lands. The present lands are subject to the 


riparian rights of the owners of the up- 


_ lands to which they are riparian. 


BLM, however, subsequently re- 
versed its position with respect to 


the United States claim to the 


 ¥15-259 0 - 83 - 27 


1960, the - 


~ lant’s 


lands avalwed ‘herein. By memo- _ 


randum dated Sept. 28, 1961, the — 
Montana — State 

Office, BLM was informed by the 
Acting Chief, Division of Appeals, 
BLM, that title to the restored 
land is in the United States under 


the principle enunciated in Towl | 
v. . Kelly, 54 1D. 455 (1934): 


Where surveyed public lands of the United 
States bordering upon a navigable stream, 

and to which the United States has not’ 
parted with title, are eroded in their. en- 
tirety by the action of the stream, and 
later restored by accretion, title to the 
lands so restored is in the United States, 
and not in the owners of the remote nonri- 
parian lands, which for a time were the 

shore lands. | —- 


In a letter to Wayne D. Groe, 
Esq.,. attorney for appellants 
Sylvia E. Rosenbaum and Mary 
Jane Rosenbaum, the District 
Manager, Miles City, Montana, 
BLM, specifically stated: ‘The 
Bureau of Land Management does © 


not hold to the decision of Janu- — 


ary 18, 1960. Our present position 
is that title to lands eroded away 
in their entirety and later re- 
stored by accretion, is restored to 


the original riparian owners.’ The 


District Manager cited Towl v. 


Kelly, supra. 


A subsequent color-of-title appli- 
cation (M 41224(SD)) filed by ap- 
pellant Earl Hummel was rejected 
by BLM decision of Jan. 23, 1979, 
on the ground that appellant had 
not been in good faith adverse 
possession of the land for the req- 
uisite statutory period of 20 years. 
This finding was based on appel- 
; having filed a homestead 
application in 1959, thus acknowl- | 
edging title in the United States, 
only 4 years after the date of a 
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deta from a neat party pur- 
- porting to convey the land to ap- 


pellant. This earlier decision was 
appealed to the Board, which af- 


firmed the BLM decision. Karl — 


Hummel, 44 IBLA 110 (1979). 
However, in a concurring opinion, 
‘Administrative Judge Stuebing 
noted the changed BLM position 
‘on the question of title to the ac- 
-creted land and his doubt as to 
whether proper application of the 


law of accretion. Bupparted that 


position. - 
[1] There is little doubt based on 


the record that the lands involved 


herein were eroded away in their 
entirety by the actions of the Mis- 


_souri River and that new land 


was formed in the same general 
location through the process of ac- 
cretion, t.e, the gradual and im- 
perceptible ‘addition to adjacent ri- 
parian land by the deposit of allu- 
vial soil. The question of title 


hinges on the legal interpretation 
which is given to this factual con- | 


text. 2 * 
The sefieeally:. accepted. rule 
governing accretions holds that 


title to the accreted land belongs 


to the riparian owner. California 


ex rel. State Lands Commission v. 
United States, 50 U.S.L.W. 4672 
(U.S. June 18, 1982); Jefferis v.. 


East Omaha Land Co., 134 US. 
178 (1890); David A. Provinse, 35 
IBLA 221, 85 I.D. 154 (1978). The 
Supreme Court in Jefferis v. East 
Omaha Land Co., supra, at 189, 
_ 191, found that the rule is sup- 
- ported on two grounds: (1) that 


-. such owners should be entitled. to 


accretions because. they must: bear 
without compensation the losses 
of encroachment by the water, 
_and (2) that as.a matter of public 


policy all lands ought to have an 
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owner, and it is dost convenient io 
that insensible additions to the — 


shore should follow title to the 
shore. | | 
Courts, however, are sdividea < on 
the question of title where land in 
a riparian lot has eroded away to — 
such an extent that a formerly 7 
remote lot becomes riparian and 


then by the process of accretion 
the land is restored, ie, 


-as to 
whether title to the restored land | 
is in the remote riparian owner or — 
the original riparian owner. 78 
Am. Jur. 2d Waters § 421 (1975). 
The question of title to the unpa- 


tented tract of land is governed by 


Federal common law. California 
ex rel. State Lands Commission v. 
United States, supra; Wilcox v. 


Jackson, 38 U.S. (13 Pet.) 266, 276 
(1889); David A. Provinse, supra, 


at 227-30, 85 LD. at 157-58; cf 


Oregon .ex rel. State Land Board v. 


Corvallis Sand & Gravel Co., 429 
U.S. 363 (1977) (state law held ap- 


plicable where land at issue in ri- 


parian rights case had long been 


in’ private ownership). The De- 


partment, in Towl v. Kelly, supra, 
adopted the view that title is in 


the original riparian owner. Be- 
cause we believe that the better 
rule is that title is in the remote 


riparian owner, we adopt that. 


rule’ and, accordingly, expressly 


overrule Towl v. Kelly, supra. 
We believe that there is sub- 


stantial support for this view not. 
only in the view of “many of the 


courts which have considered the 
matter,” 4 Tiffany, Real Property 
§ 1224 (8d ed. 1975), but in legal 
interpretations of closely analo- 

gous situations. | 
- In cases where land daetetss to 
a riparian lot to such an extent 


that it reaches across a former 


“3 Wis), 


. RALPH F, ROSENBAUM 


ae “ 


| August 30. 1982 


piperbed? and pentane laud on the 


_ opposite shore which had eroded 
title to the accretion is 


away, | 
‘deemed to be in the riparian 


_. owner to whose land the accretion 
attaches and not in the. original 
owner of the eroded land. Mat- 


thews v. McGee, 358 F. 2d 516 (8th 


Cir. 1966); Beaver v. United States, 

 850.F. 2d 4 (9th Cir. 1965), cert. 
denied, 383 U.S. 987 (1966); Edwin 
of. Keyser, 61 1.D. 327 (1954), and 


cases cited therein. 
Similarly, where land. accretes 


_to a riparian lot to such an extent 


that it reaches across a ‘former 


riverbed and restores an island 
which has eroded away, title to 
the accretion is deemed to be in. 


__ the riparian owner to whose land 


_ the accretion attaches and not in — 
the original owner of the eroded © 


island. United. States. v. 2,134. 46 


Acres of Land, 257 F. ‘Supp. 723 — 
(D.N.D. 1966), aff'd sub nom. Pe- 


_ terson v. United States, 384 F. 2d 
664 (8th Cir. 1967). In JM. Jones 
Lumber Co., 


‘accretion enunciated in Keyser in 
the case of an island, formerly in 


7 United States ownership, which. 
had eroded away and then reap-. 


peared through accretion to ripar- 


jan. land: 


The. only, Sahni anid’ to some. 


extent confusing variation, is that the 
physical site of the reappearing land was 
once an island instead of the. opposite 


bank. But there does not seem to be any 


_ reason why accretion invading the site of a 
former island should be governed by a rule 
different from that applicable to the oppo- 
site bank of ariver. — 


Id. at 423. The Daplictnsens hela 
_ that title to the accretion is in the 
_. riparian owner, rather than the — 


74 I.D. 417 (1967), the 
‘Department applied the rule of © 


: parian ee 


-original owner aft the eroded 


island. - 

We Belinea that the rule of ac- 
cretion as set forth in cases where 
an accretion restores land, wheth- 
er the opposite bank of a river or 


an island, which has eroded away, 


is equally applicable in cases - 


where land, once eroded away, 
has reappeared, on the same side 


of the river, through accretion. In _ 


_all such cases, the original owner 

_ of the eroded land loses title to 
the land when it erodes away en- 
_tirely and does not regain it when © 
the new land reappears through 

, accretion. Rather, 


the riparian ; 
owner to whose land the accretion 
attaches takes title.* 


practical but the equitable consid-— 


-erations in this matter. Once land 


has eroded away and becomes 


Part of the bed of a navigable Mas 
river, the original owner is-divest- — 


ed of title to the land and the 


state generally takes title: Fur-. 
thermore, once new land has been 
created ‘by accretion the new ri- 
‘parian owner acquires all of the | 
riparian rights. As Administrative _ 

J udge Stuebing said in his concur- . 


ring opinion in Earl Hummel, 


_ supra, at 119: “The right. to accre- | 


tion is just one of the bundle of ri- 
As the new cae 


-3Were this. a case where the eroded igs had reap- - 
se peared through an accretion to the opposite bank, rather. 
than to its own side of the river, we would have held, in. 


line with J. M. Jones Lumber Co., supra, that title was 


- Clearly in the riparian owner, rather than the original 
_-owner of the eroded land. See Margaret C.-More, 5 IBLA 7 
252 (1972), aff'd sub nom. United-States v. More, Civ. No. 
T-5331 (D. Kan. Jan. 17, 1980) (citing with approval a 
Judge Stuebing’s concurring opinion on the law of accre-  ~ 


tion in Earl Hummel, supra). We, therefore, view Towl as 
inconsistent with that line of cases. It.is an aberration 


from the general nul of accretion. 


We believe that such a eae _ 
takes: into account not only the . 
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ian owner bears the risk of loss of 


his property by further erosion, 
he should not be denied the bene- 


fit of any accretion. In addition, 


the new riparian owner has ac- 
quired a right of access to water 
“which is often the most valuable 
feature” of such property. Hughes 
“oy, Vere 389 US. +200, 293 
G28 0. 

It is said in Towl v. Kelly, 
supra, at 461, that the equities are 
with the original riparian owner 


whose land has eroded away, — 


rather. than the remote riparian 
- owner who acquired riparian 
rights through a “fortuitous 
event.” The fact of the matter is 
that the remote riparian owner 
has acquired those rights. Should 
he be deprived of those rights 


through an equally fortuitous 


event, i.e. a return by the river to 
its original banks? 


Similarly, it is said in Towl v.. 


Kelly, supra, at 461, that one of 
the reasons for permitting a ripar- 
jan owner to take accretions was 
“because the watercourse was by 


intent one of his boundaries.” Pre- 
sumably, this does not apply to an 


originally landlocked remote. ri- 
parian owner. It should be noted, 


though, that the shift in a river’s. 


‘course may result in a change in 
legal . position, especially where 
the river stabilizes in its new loca- 
tion for any. period of time. The 
new riparian owner may himself, 
by conveying the riparian lot, es- 


_. tablish the river as a boundary’ of 


his lot “by intent.” Our holding is 
only applicable in cases of erosion 
and accretion, a process which 
usually takes a long period of 
time. In that time. period, the 
‘remote riparian owner establishes 
his riparian rights. 
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river shifts back to its original 
course, the original riparian - 
owner may well have died or he 
and/or his heirs may be unlocata- 
ble. In such circumstances, there - 
would be no original owner or 


whom to award title to the land. 
In view of this, we find that the 
equities have shifted to 


change in the course of a river 
through erosion and accretion. _ 
The only Federal case which 
the Department cites in Towl v. 
Kelly, supra, in support of its 
holding therein is Stockley v. 
Cissna, 119 F. 812 (6th Cir. 1902). 
In that case, the court held that 
an original riparian owner re- 


gains title to land, which was 


“washed off,’ where “by reliction 
or accretion the water disappears - 
and the land emerges. ” Td. at 881. 


The principle is more accurately 


described as “re-emergence” 


which rests upon the éasy identifi- 


cation of riparian land lost and 
then found again by re-emergence 
from the stream. Beaver v. United 
States, supra, at1l. 

That doctrine holds that, where 
riparian land has been submerged 


and then subsequently re-emerges 
through a subsidence of the water 


such that the same land is ex- 


posed, title is in the original ri- 


parian owner, rather than the 


remote riparian owner. Arkansas 
v. Tennessee, 246 U.S. 158 (1918). 


The doctrine is an exception to 


‘the rule of accretion. It rests on 


the easy identification of the land 


which has re-emerged. In any 


event, the doctrine of “re-emer- 
gence” is not applicable where 
land has eroded away and then 
been restored through the process _ 


interest to — 


the : 
remote riparian owner with the — 
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of ehcvetion: ena Vv. Tonnes 


see, supra,.at 174-75. Cases apply-_ 
Ing that doctrine are properly as 


tinguished from this case.‘ 

The record, therefore, fails to 
indicate that title to the land 
-which BLM offers to:sell to appel- 
-lants is in the United States. If 
title is not in the United States, 


then sale of the land to appellants 


for the Appraised fair market 
value is not proper.® 

We turn next to the question of 
title with respect to the land 


- which BLM seeks to sell to appel- 
~ lant Ralph» F. Rosenbaum. The | 
land is situated in sec. 32, T. 90. 


N., R. 49 W., fifth principal merid- 
ian, Union County, South Dakota. 
Counsel for appellant asserts that 
the land which he is claiming is 


he part. of Cottonwood Island which 


_ formed in. the river south and 
west of lots 1, 2, and 3 in the 1861 
survey and which i is not an accre- 

tion to the upland.. Counsel notes 

that title to the island was the 
subject: of litigation in State court 


which resulted in a judgment. in 


19490 that: the State of South 


‘We also note that the eee aiene in Towl recognized - 


_ that the case therein could equally be decided on the 
basis of the rule of avulsion, enunciated in St. Louis v. 
Rutz, 138 U.S. 226 (1891), ze sudden. and perceptible 
changes in the course of a river.do not deprive riparian 
owners of their land. See Towl.v. Kelly, supra, at 461-62. 
This is also distinguishable from the law of accretion. 
-- 5We note the presence in the files of letters dated 
_. Sept. 12, 1980, and Sept. 19, 1980, to appellants Mary 


Jane Rosenbaum, Sylvia Rosenbaum, and Earl Hummel ~ 


_ indicating the intent of BLM to bill appellants for use of 


_ the land in growing crops. These letters were obviously. 


written pursuant to the decisions to sell the land, subject 
to payment of the appraised value, which decisions are 
the subject. of these appeals. Pursuant to regulation, a de- 
cision is not effective during the time in which a person 
adversely affected may file a timely notice of appeal and 
pending resolution of any appeal timely filed’: 43 CFR 
4.21(a). Since appeals were timely filed by these appli- 


cants from the decision to sell the land, the ‘collection of 


rent in the interim is likewise suspended. Our decision 
. herein negates the ebvgeHone to pay rental. | 


Dakota: was the: owner of the 
island. | 
Appellant contends aad he is 


the record title owner of the 12.25 


acres of land by virtue of a 


patent, No. 19986, from the State 
of South Dakota, dated Jan. 11, 
1968, and that the United States 


does not have title to the land. 


Appellant argues that at the time 
of the admission of South Dakota — 
to the Union in 1864, the land | 


was in the bed of the Missouri - 
River. — 
The 1861 survey ‘idicates that: 


lot 1, comprised of 21.70 acres, 


was situated in the southeastern 
corner of sec. 32. The lot was 
bounded on the south and west by 


the Missouri River. Thereafter, lot 
1 was eroded away by the east- | 


ward shift of the Missouri. ‘River. 


It reappeared when the river re- 


turned to its approximate original 
location. 


By nemiorendant aetoa May 6, ae 
1977, the Chief, Division of Tech- 


nical Services, BLM, in respond- — 
ing to a request by the District 


Manager, Miles City, Montana, 


BLM, for a cadastral survey in. 
part of sec. 32, T. 90 N., R. 49 W., 

fifth principal - meridian, ‘South 
Dakota, stated that the “limit of 


the Federal government’ sclaim to _ 
the land” is what is “believed to 
be an abandoned | channel of the 
‘river,’ 


~ On can 5, 1978; appellant filed 7 
a color-of-title application, M 
41127 (SD), pursuant to the Color 
of Title Act, as amended, 43 
U.S.C. § 1068 (1976), in part for 


land described as an accretion to 


lot 1, sec. 32, T. 90 N., R. 49 W., 


fifth principal meridian, Union © 
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County, South Dakota. By deci- 


sion dated Jan. 23, 1979, BLM re- 
jected the application because the 
land was not claimed by. the 
United States. BLM reiterated 
that the United. States only 


claimed land on the mainland 


side of the abandoned channel of 
the river and “not lands that 
arose from _ the bed of the river 


that are cut off from the main- | 
of land sought by appellant was, | 


-at.the time of the 1861 survey, in 


land by a | channel of the river.’ 
— Id. at 3. | | 


Also, letter ated: ak: 23, | 


| 1979, BLM informed appellant’s 


attorney that it was working on a 


“proposal” to sell appellant cer- 
tain land sought in his color-of- 
title application (presumably on 
_ the theory that the tract had ac- 
_ creted to the upland) pursuant to 
sec. 208 of FLPMA, 48 U.S.C. 
§ 1713 (1976), giving him a “pref- 
erence right.” Pending a resurvey, 
the acreage was identified . as 


- 12.25 acres of land.south and west 


of lot 1, as originally designated 
in the 1861 survey. 


By letter ‘dated oo 3, 1980, | 
BLM had informed appellant’s at- 


torney that appellant had been 
identified as a preference right 
claimant as to the 12.25. acres and 


. that he “may elect to receive an 
offer to purchase the land * * * 


by completing and returning” an 
enclosed form. On May 138, 1980, 


~ BLM received a “Notice of Titan - 


tion to Exercise Right to Receive 


Offer of Direct Sale” signed by ap- 


pellant. The “Notice” identified 
the land sought by appellant as 
12.25 acres in Lot 6 of the resur- 


_ vey of Section 32 which is south-— 
_ west of the location of original Lot _ 
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16 In its Aug. 1980 decision, — 

BLM authorized the sale to appel-. 

lant of the 12.25 acres of land. - 
It is a well settled principle of» 


law that upon the admission of a_ 


state to the Union, the ownership 


of the bed of a navigable river 


passes from the United States to 
that state. Scott v. Lattig, 227 U.S. 
229 (1918). It is apparent in the 
present case that the 12.25 acres 


the bed of the Missouri River. The 
land was south and. west of the 
line of the river, as originally des- 
ignated 1 in that survey. The record © 


is not altogether clear, however, 


as to whether the 12.25 acres of 
land subsequently § emerged 


through the process of accretion 


to the upland or emergence of an 
island in the riverbed. In accord- 


ance with our prior analysis, it is . 
clear. that regardless of whether is ae 


lot 7 is an island which emerged 


from the riverbed:or an accretion — 


to the upland, title to the land 
which BLM offered to sell to ap- — 
pellant would not be 
United States. oo 
- Accordingly, the desitions ap- 
pealed from offering to sell the 
land for fair market value must 


- be set aside. 


BLM = has aeset a capris. 
ness throughout the record to rec- 
ognize the equities of those using 
and occupying the lands involved 


herein. and to convey title to. 
them. In view of such willingness Meas 
- and the lack of evidence of title in 


the United States, BLM may wish 
to explore issuance of recordable 


disclaimers of. interest to appel- 


©The tract singh ie Ralph Rnecebalias was seutibed oe 
~ as lot 7 in the plat of resurvey as finally Bypreed: See 


Appendix A. 


in the 
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lants, pursuant to sec. 315 of : 


FLPMA, 48 U.S.C. § 1745 (1976). 


That. section. authorizes issuance 


of such instruments “where the 


- disclaimer will help remove a 
_cloud.on the title of such lands» 
- and where [the Secretary] * * * 


determines * * * (8) accreted, re- 


licted, or avulsed lands are not 


lands of the United States.” 48 


U.S.C. §1745(a) (1976). The dis- | 
claimer of interest is in effect a . 
quitclaim. .deed from the United 


States. 43 U.S.C. §1745(c) (1976). 


Adjudication by BLM of any ap-. 


plication for recordable disclaimer 
of interest which is filed should 


tions implementing this statutory 
term, or poe of implement- 


| ‘ing nithoney by. policy dicetive, : 
City of San Antonio, Texas, 65 
: aoe 326 (1982). 


Therefore, pursuant to the au- 


thority delegated to the Board of =~ | 
Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci- 


sions appealed from are set aside ~ 


and the cases are. remanded to 


| BLM. 


c Rial GRANT, JR 
| Administrative Judge | 


WE CONCUR: 


Epwarp W. Se naENe 


Administrative Judge 
await promulgation of the regula~ _ 
Gait M,. FRAZIER © 


Administrative Judge 


| _ APPENDIX A 
. IBLA 25 Nemes of St es ae haat ‘- Acre- Ap- © | 
Nos. Pe appellants | Lands st for sale Waeet sate 
80-958 ‘Ralph F. 7 Western portion of lot 6, $60. 82... (12.25 $9,500: 
Rosenbaum. ane 
81-117 SylviaE. Bastern portion of lot 6, sec. 32. -solesdndiseets 20.04 18,000 — 
a Rosenbaum. ae | 
81-118 Mary Jane NEUSW%, lots 4, snd 5, sec. 338... Se aetetasiine 94.89 98,600 
Rosenbaum. . ogt A wks ee 
Earl Hummel... eee z NWISWY, lot 4, sec. 33. nS ssasalee bettas BT, 91 — 49,900 


81 136 


ia The lands offered for ras were described with: Bienes to the dnaporaeed plat of 
the dependent resurvey executed in 1979 by Cadastral Survey, BLM. The plat as 
- approved by the Chief, Cadastral Survey; BLM, on Mar. 5, 1981, after the appeals were 
filed from the decisions of BLM in these cases, identified the tract of land offered for sale : 
to appellant Ralph F. Rosenbaum as lot 7 containing 13.91 acres instead of 12.25 acres. 
The approved plat of resurvey identified the tract offered for sale to Sylvia E. Rosen- 
baum as lot 8 with the same acreage as described in the BLM decision. The conflict in 
the lands offered for sale to Mary Jane Rosenbaum and Earl Hummel involving lot 4, 
- sec. 33, was left by decision of nina to: be resolved by pear between the two. aa 
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| NAVAJO TRIBE v. 


_ COMMISSIONER OF INDIAN 
AFFAIRS 


10 IBIA 78 
7 Decided August 30, 1982 


i. Appeal from decision by Commis- 3 


sioner of Indian Affairs finding a 
social services corporation doing 


business within an area designat- | 


ed “near” the Navajo Reservation 


to be ineligible for a monetary | 


grant under Title II of the Indian 
_ Child Welfare Act of 1978.) 


Affirmed. — 


1. Indian Child Welfare ‘Act of 
1978: Financial Grant applica? 


tions: Funding 


Under Departmental ssuiletia ee of- 
ficially designated to be on or near an 
Indian reservation are considered part of 


the reservation for purposes of funding 


social services programs. Departmental 
regulations implementing the Indian Child 
Welfare Act of 1978 do not permit an 


Indian tribe to combine with a social serv- . 
ices corporation within an area designated 


“near reservation’ for social services fund- 
ing purposes. 


APPEARANCES: ean Tettering- 
ton, Esq., for appellant tribe; 
Penny Coleman, Esq., Office of 
the Solicitor of the Department 


of the Interior, for appellee om: | 


missioner. 


| OPINION BY 
ADMINISTRATIVE 
JUDGE ARNESS 


s INTERIOR BOARD OF 
INDIAN APPEALS 


On aan 26, 1981, the Navajo 


Tribe (tribe), acting through a 


- tribal committee, authorized a 
joint application for grant funding 
under Title II of the Indian Child 


- DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


area of 25,000 


[89 LD. 


‘Welfare Act of Nov. 8, 1978, 92 


Stat. 3077, 25 U.S.C. §§ 1931-1934. 
(Supp. II 1978) (Act) by the tribe 
acting in combination with the 
Farmington Inter-Tribal Organi- 
zation (center), a social services 
corporation described by appellant. 
as a “multi-service Indian Center - 
incorporated under. the laws of — 
the state of New Mexico and situ- — 


ated within the- community of — 


Farmington.” 1 The center, among 
other activities at Farmington, op- 


erates a temporary child care © 


center for children between the 
ages of 6 and 12 and another fa- 


_cility for juveniles.* The tribe,. 


under contract with the Bureau of 


Indian Affairs (Bureau), provides 
social services to appproximately 
~ 150,000 tribal members 


living 
within a reservation having an 
square miles.° 
Farmington is. located in New 
Mexico across the San Juan River | 


from the Navajo reservation, but 
is not directly upon reservation 


land.* Over 90 percent of all Indi- 
ans in the Farmington area are of 


_ Navajo descent, but other tribes 


are also represented among the 
clients of the center.° 

On Mar. 18, 1981, the Bureau’s | 
Navajo Area Director forwarded 
for decision to the Commissioner 
of Indian Affairs a joint applica- 


tion for grant funding under the 
Act by the tribe and the center to- 


gether with a memorandum out-. 
lining alternative dispositions of 
the application. On Apr. 10, 1981, 


the Commissioner decided that 
only one construction could be 


given to the application presented 


‘Appellant’ s brief at 7. 
*Td., Exh. ‘P.” 
37d., at 10. 
4Id., at 8; Id., Exh. “O.” 
3fd., Exh. “P.” 
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| = the tribe Bad the bentey. In the 


decision from which the tribe. ap- 
; peals, he stated, based upon anal- 
ysis of the Act and implementing 
regulations: | | 

First, 25 CFR 23.26 states that the 


Bureau shall only make a grant for an on 
or “near” reservation program when offi- 


cially requested to do so by a tribal gov-' 


erning body. ‘On or near reservation” is 
defined. in 25 CFR 20.1 which is referenced 
in. 25 CFR 23.2(n), as being an applicable 
definition for the purpose of implementing 
the Indian Child Welfare Act. Farmington 
is included. in the Navajo’ s “on or near res- 
-ervation” designation as published in the 
Federal Register, and as such the Navajo 
Nation is eligible to apply for a Title I 


grant for their designated ‘‘on or near res- 


ervation” area, part of which may include 
. 2 subgrant to Farmington. 
Second, since Farmington is not.an eligi- 


ble grant applicant the possibility of a con-. 


sortium is a moot issue. A consortium .ap- 
plication as defined in the December 28, 


1979 P.L. 95-668 Title II implementation | 


memorandum from my office was “a com- 


pilation or coordination of several possible — 
grant applications.” This definition is basi- . 


cally the definition of consortium from 


Webster’s dictionary “an agreement or as- | 
sociation of the banking interests of two or — 


more nations.” Since Farmington is within 


the Navajo Tribe’s jurisdiction they are - 


not an eligible . applicant and in turn 
cannot form a consortium[4 a 


The Act, which bioriies for 


grants to Indian tribes and orga- 
nizations with the stated objective 
to prevent the breakup of Indian 
families, is funded through the 
Snyder Act of Nov. 2, 1921, 42 
Stat. 208, as amended, 25 U.S.C. 
§13 (1976). Under Departmental 
rule in effect at the time of the 
joint application for funding by 
appellant and the center, an eligi- 
ble applicant was entitled to a 


®Apr. 10, 1981, decision of Acting Deputy Commis- 
sioner of Indian Affairs. 


minimum rane: of $25, 000.” The 
tribe. received a grant of $250,000 
following the Apr. 10 decision, 
which found the tribe alone to be > 
an eligible applicant for funding 
of a grant for child welfare social 


-gervices under the Act.® This was 


the .maximum allowable grant 
permitted an individual grant ap- 
plicant; a “consortium” of grant 
applicants could, however, receive 
as much as $500,000.2°. 

While finding the Farmington 


center to be ineligible to receive 


grant funding under the Act, the 


Bureau, in unrelated applications 


for funding under the Act, found — 
that Flagstaff, and Phoenix, Ari-— 
zona (both classified, as was Far- 


mington, to be on or near an 


Indian reservation for purposes of 
social services funding), were eli- 


Notice 46 FR 1855 Wan. 6, 1981). 
_ ®Federal Brief at 2. 
- ®*The rule, noticed at 46 FR 1355 (Jan. 6, 1981) provides 


‘in pertinent part: 


- “In order to ensure insofar as paaaibié that all appli- 

cants preliminarily approved in a competitive process, 
under the provisions of 25 CFR Part 23 application and . 
selection criteria established by the Bureau of Indian Af- 
fairs, and thereafter approved for funding, receive a pro- 
portionate share of available grant funds, the distribu- 


_ tion of these funds will be accomplished in accordance 


with the following formula: Each grant award not to 
exceed (a) a base amount of $25,000; and (b) an additional ~ 
amount equal to the product resulting when the estimat- 
ed unduplicated clientele percentage of the total undupli- 


‘ cated Indian client population to be served by the grant’ 


applicant is multiplied by the total amount of grant 
funds remaining after (a) above is. accomplished for all 
grant applicants approved for funding. In this computa- 
tion, the total unduplicated Indian client population 
figure will be based upon the best information available 
from all grant applications submitted to the Bureau of 


‘Indian Affairs and approved for funding, and other iden- 


tifiable statistical resources when an applicant’s client 
population is questioned. 
“The maximum allowable grant award to an individu- 


‘al applicant cannot exceed $250,000. 


“The maximum allowable grant award to a consortium 
cannot exceed $500,000. A consortium jis eligible. for an 
amount equal to the amount which the individual mem- 
bers of the consortium could receive if they applied indi- — 
vidually, as long as that amount does not exceed the 
maximum allowable grant award to a consortium listed 
above.” 
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gible to receive grant funding. 


| eae the Act.?° 


On appeal the tribe contends 


the decision of the Commissioner 
denying the joint funding applica- 


tion violated substantive and pro- 


cedural due process and denied 
the tribe the equal protection of 


the laws. ‘More specifically the > 
relying on argu-- 
ments based upon the holding in. 


tribe argues, 


Morton v. Ruiz,"' that (1) use. of 
the term . | 
Bureau in rulemaking denied ap- 


pellant. notice of the requirements 
demanded of a successful grant 


- applicant and prevented the tribe 


from adequately preparing a joint | 
application with. the center; (2) 


the center is a qualified applicant 
and should be allowed to join with 


the tribe as an equal supplier of 
- social services because the center 
is an independent organization 7 


which serves other Indian groups 
not members of the Navajo tribe; 
~ and (8) payment of grant funds to 
- other “near” reservation commu- 
nities is unfair to both the tribe 


and the center since it deprives © 


them of funding which otherwise 


they should receive. Finally, (4) 
the tribe contends that the result. 


of the Bureau decision is to in- 
equitably lower funding for social 


- services to the tribe:in violation of 


the Snyder Act. The Board finds 
the contentions of the tribe to be 
_without merit and affirms the de- 
cision of the Commissioner for the 
following reasons. 

[1] In Morton v. Ruiz, aa 


above, a case relied upon in argu- 
ments advanced by both parties, 


Farmington, Flagstaff, and Phoenix are established 
' to be “near” reservations by Departmental rule pub- 
lished at 44 FR 2693 Wan. 12, 1979). Farmington and 
Flagstaff are both “near” the Navajo reservation. | 

415 U.S. 199 (1974). 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


“consortium” by the 


[89 I.D. 


the? Court charactérizes mex ques- 
tion presented as: 


a narrow but iapowent issue in the ad- 


ministration of the federal general assist- . 


ance Program for needy Indians: 


“Are general assistance benefits aearinbie 
only to those Indians living on reserva- 
tions in the United States (or in areas reg- 
ulated by the Bureau of Indian Affairs in- 
Alaska and Oklahoma), and are they thus 


unavailable to Indians (outside Alaska and 


Oklahoma) living off although near, a res- 


, ervation?” [** Italics in original.] .. 


The Court then goes on 16 “hold 
Ruiz entitled to benefits although 
not a resident of an Indian reser- 


vation, based upon analysis of De- 


partmental representations. to 
Congress anda consequentially — 
inferred intention of Congress to 
provide general assistance bene- 
fits to a certain class of Indian 
through appropriations under the 
Snyder Act. Ruiz was found to 
represent a class of Indians who 
live “near” Indian reservations 
based’ upon circumstances de- 
scribed thus by the Court: 


The respondents, Ramon Ruiz and his 
wife, Anita, are Papago Indians and. 
United States citizens. In 1940 they left | 
the Papago Reservation in Arizona to seek 
employment 15 miles away at the Phelps- 
Dodge copper mines at Ajo. Mr. Ruiz found ~ 


~ work there, and they settled in a commu- -. 


nity at Ajo called the “Indian Village’ and — 
populated almost entirely. by Papagos. 
Practically all the land. and most of the 
homes in the Village are owned or rented 
by Phelps-Dodge. The Ruizes have lived in 
Ajo continuously since 1940 and have been 
in their present residence since 1947. A. 


minor daughter lives with them. They 


speak and understand the Papago -lan- 
guage but only limited English. Apart. 
from Mr. Ruiz’ employment with Phelps- 
Dodge, they have not been assimilated into . 
the dominant culture, and they appear to 
have maintained a close tie with the 
nearby reservation. [!* Footnotes omitted.] 


12 Td. at 201. 
19 Td. at 202-03. 
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“Bion to. the ‘Coaeks decision, ; 


the Department had excluded 
Indian persons similarly situated 


to Ruiz from general assistance © 


benefits based upon an internal, 
unpublicized policy. The holding 
of the Court that Ruiz was enti- 


tled to claim benefits was based in — 


part upon a finding that his exclu- 
sion from such privilege without 
prior notice by the Department 
was a violation of the provisions 
of the Act of Sept. 6, 1966, 80 Stat. 
304, as amended, 5 U.S.C. § 554 
(1976). The Court summarized the 


case holding, concluding: ~ 


z The appropriation, as we see it, was s for ins 
-. dians “on or near” the reservation. This is — 


broad enough, we hold, to include the 


_ Ruizes who live where they found employ- 
-ment in an Indian community only a few. 
miles from their reservation, who main-: 


tain their close economic and social ties 
with that reservation 
unassimilated. [74]. 


Following the aeaaone in Ruiz, 
the Department adopted the 


policy of recognizing “near” reser- 


vation areas by publishing lists in 


the Federal Register; this policy is — 
expressed. i in 25 vi 20. 1(r) which 


provides: 


-() “Near navenvation” 
- areas or communities adjacent or contigu- 
ous to reservations which are designated 
by the Commissioner upon recommenda: 
tion of the local Bureau Superintendent, 
which recommendation shall be based 
upon consultation with the tribal govern- 


ing body of those reservations, as locales: 


appropriate for the extension of financial 
assistance and/or social: services, on the 
basis of such general criteria as: (1) 
Number of Indian people native to the res- 
ervation residing in. the area, (2) a written 
designation by the tribal governing body 
that members of their tribe and family 
members who are Indian residing in the 


“Id, at 238. 


is referred to as 
tion” 3 
the class is clear. The manner by 


and > who z are 


‘means those 


area, are: saaciallee Galieally and economi- — 
cally affiliated:.with their tribe. and reser- 


vation, (3) geographical proximity of the 
area to the ‘reservation, and (4) administra- 
tive feasibility. of. providing an adequate. 
level of services to the area. The Commis- - 
sioner shall designate each: area. and pub- 
lish. the designations in the FEDERAL 
REGISTER. : , 


Thus, the iiepartinsnt by regula- 
tion provides for extension. of 
social services to persons within 
the definition of the class of per- 
sons found in Ruiz to be entitled 
to receive benefits funded by the 
Snyder Act. This class of eligibles 
“near reserva- _ 
clientele. The definition of 


which the class is to be deter- 


mined is also clearly defined by 


the rule. 
In this case, the consultation re- 


quired by the regulation was done 


with the Navajo Tribe, with 


whom the Bureau had contracted — 
for social. services to be funded ~ 
under the Snyder Act within the 
reservation area.’* The tribe rec- | 
ommended that Farmington and — 


Flagstaff be included within the 
tribal service area as “near” to | 
the tribe’s reservation.’ On Jan. 
12, 1979, the tribal recommenda- 
tion was adopted by notice :pub- 
lished in the Federal Register des- — 
ignating Farmington and Flag- 
staff to be “near reservation” lo- 
cales appropriate for the exten- 
sion of BIA financial assistance 
and/or social services." 

It is in the context of this factu- 
al and legal background that the 


15 See Memorandum dated Feb. 11, 1977, Acting Deputy | 
Commissioner of Indian Affairs; subject: 25 CFR 20—Fi- 
nancial Assistance and Social Services Program. 

6 Navajo Resolution CAP~28-78 dated Apr. 25, 1978, 


‘744 FR 2693 Wan. 12, 1979). 
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tribe, on Jan. 26, 1981, reciting: 
_“alny recognition of the Farming- 
ton Inter-Tribal Indian Organiza- 
-tion as a ‘on or near’ reservation 


organization would result in the 
depletion of funds available to the 


Navajo Tribe” resolved that “[t]he — 


Navajo Tribe makes an agree- 
ment to form a Indian Child Wel- 
fare Act consortium with an off- 
reservation Indian Organization, 
the Farmington Inter-Tribal 
Indian Organization.” 1° 


The tribe now argues that the 


Bureau misled the tribe and the 
center into making a joint appli- 
cation for funding under the 


grant provisions of the Indian 


Child Welfare Act by use of the 
word ‘consortium’ to define a 
combination of applications. Ac- 
cording to this rationale, both ap- 
_ plicants were led by this use of al- 
leged inartful language to believe 
they could form a combination or 
“consortium” in order to supply 
social services under the Act to 
Farmington. This belief was also 


based’ in part upon the fact that 


the center is independent from 


the tribe and is an_ otherwise . 


qualified social services organiza- 
tion. This argument misconstrues 
the foundation of the Ruiz hold- 
ing and the subsequent adoption 
of the case doctrine by Depart- 
mental rule for the delivery of 


social services to Indians near res- 


ervations. It is the character of 
the client population to be served, 


rather than the composition of 


_ the servicing organization, that is 
crucial to a determination under 


the Act regarding mane of 


Indian social services. 


| 18Resolution of Navajo Tribal Gcanett Committee dated 
Jan. 26,1981. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


"(89 LD. 


In this case, Farmington was 
previously declared by Federal © 


Register notice dated Jan. 12, 
1979, to be “near” the Navajo res- 
-ervation. The tribe, 
tion with the Bureau had, prior to 


in consulta- 


publication of the notice, declared 
its ability and desire to include 
the Farmington community 
within the tribal social services 
area in order to obtain Bureau 


‘social services funding. However, 


part. of the client population 
served by the tribe in Farmington 
is also served by the center. While 
it.is true the center serves others 


_who are not members. of the tribe, — 


it is apparent that in Farmington 


the tribe and the center serve the © 


same Navajo client population. 
The funding of more than one 
social services agency for any area — 
designated to be “near” a reserva- 
tion is specifically prohibited by 


Departmental regulation in effect 


at the time the tribe resolved to 
join with the center in an appnce: 
tion for funding: 

Selection for grants under this part 


for on or “near” reservation programs — 
shall be limited to the governing body of 


_ the tribe to be served by the grant. Howev- 
er, the governing body of the tribe may 


make a subgrant or subcontract with an- 
other organization entity including but not 
limited to an Indian organization, subject 
to the provisions of § 23.36. [79] 

. As explained in a later Federal 
Register notice, the Department 


‘desires to avoid duplication of 


services to a single client popula- 


tion.2° This later notice empha- 


sizes the earlier declared policy of 


the Department to discourage the 


duplication of services to a single 


1995 CFR 23.25(b). 
20 See note 9, supra. 
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~ client population a as ieciawsd at 25 | 


CFR, 23.25: 


(a) The Gonnissionse or designated 


representative shall select for grants 


under this part those proposals which will » 
in his or her judgment best promote the 


purposes of title II of the Act taking into 
consideration insofar : as paacuceblc the fol- 
lowing factors: | : 


* eS + X * 


oO (3) The extent to which: the proposed . 


program. would duplicate any existing 


child and family service program empha- 
sizing prevention of Indian oe brea- 


kup. 


Thus, ‘the ations in. effect 


when the joint funding applica- 


: tion was made provide that in 


“near” reservation areas the des- 
ignated responsible tribe is to 


supply qualified clients benefits 


under the Act. The tribe may, 
where. appropriate, 


organization such as the center; 


_ however, the principal responsibil- 


ity for the “near’’ area remains 


with the tribe concerned.’ Thus, 
the Bureau will only deal with a 
tribe, in cases involving the fund: 


ing of social services for ‘near’ 


reservation. ‘Indian — populations 3 


served by a tribe. 
While appellee acknowleges the 
Bureau granted funding to nontri- 


bal community services in Phoe- 2 
nix and Flagstaff in. violation of . 


this policy,?! such error does not 
entitle the tribe to similar error 
in violation of Departmental regu- 


- lation—the Department is bound | 
by law to follow Departmental 


| regulations. a2 


21 Appellee’s brief at 9. 
. ™*Aleutian/Pribilof Talands Asezieione Inc. vy. Acting 
. Deputy Assistant. Secretary, 9 nasa 264, 260, 89 I.D...196, 
199 (1982). . 


a 


_ subcontract 
the supply of social services to an 


| Finally, | appellant's complaint 


that the result of the Commission- 
er’s decision in this case is to 
reduce grant funding to the tribe 


is without foundation in fact. The 
tribe received $250,000 from the 
Department for funding of Indian. 


Child Welfare services by way of 
grant. Had the center been found —_ 
- to be a qualified applicant entitled  __ 
to a grant in its own right, acom- ~ 


bined grant to both applicants 
might have exceeded this amount. 
However, since the center is locat- 


ed within the tribe’s service area 


it is not qualified to be an inde- 


| pendent recipient of funding since 


it does not serve a client popula- 


tion in an area that is not. served | 
by a tribe. The failure of the 


center to qualify for grant fund- 


Ing under~ these circumstances 


does not reduce the funding capa- 7 


“bility of the tribe in any way. 


Pursuant to the ‘authority dele- _ 


gated to the Board of Indian Ap- _ - 
peals by the Secretary of the Inte-  ~ 


rior, 43 CFR.4.1, the decision of © 
the Commissioner, dated ehh 10, ; 


1981, is affirmed. 


This decision i is final for the ‘De: 
partment. | 


FRANKLIN D. ARNESS — 
_ Administrative Judge 


WE CONCUR: 


Wo. PHILIP Horton : | 
_ Chief Administrative Judge 


JERRY MUSKRAT 
Administrative Judge 


~ Inc. (ARCO), | 


480 
SHELL OIL CO. 
66 IBLA 397. 
Decided August dl, 1982 


Aged. from decision -of the Di- 
rector of the Geological Survey 
denying request to participate in 
certain continental offshore stra- 


tigraphic test wells without pen- 


alty as an original participant. 


_ Affirmed. 


1. Outer Continental Shelf aie 


Act: Geological and Geophysical 
. Exploration: Generally | 7 


Under 30 CFR 251.6-3(d), the Director of = 


Geological Survey will require republica- 
tion of an exploratory test drilling applica- 
tion and a period for other persons to join 
in a venture as original participants with- 
out penalty where the applicant proposes 


changes to the original application and the 


Director determines that those changes 


are significant. Proposed changes to the - 
Department of the Interior’s announced . 
Outer Continental Shelf leasing schedule 

or proposed changes to regulations govern- — 
significant — 
changes within the meaning. of. 30 | CFR 


ing test drilling are not. 


251.6-3(d).. 


APPEARANCES: Dan A. Bruce, 


Esq., Houston, ‘Texas, for. Shell 
Oil. Co.; 
Esq., Anchorage, | 


gette, Ksq,, . Department counsel 
for Minerals Sioa ine taille Serv- 
| ice. 


OPINI ON B y | 
_ ADMINIS TRATIVE J UDGE 
| IR WIN s : 


INTERIOR BOARD OF LAND 
APPEALS — Sy 


On Feb. 9, 1981, ARCO rene 
A announced. its pro- 
posal to drill three continental 
offshore _ stratigraphic test 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Risher M. Thornton, | 
Alaska, for 
ARCO Alaska, Inc.; L. Poe Leg- — 


wor 


(€.0.8.T.) wells of whe western 


coast of Alaska and invited inter- 
ested parties to participate in one 
or more of the wells. The an- 
nouncement required that in 
order to participate without 
paying any late penalty an inter- 


ested party had to commit itself. 


in writing to ARCO by Mar. 15, © 
1981. Participating parties would: 
bear a proportionate share of the 


cost risk and expense of drilling | 
nd share the data obtained from 


the wells. Seventeen companies . 


joined ARCO as original parties. 


Shell Oil Co. (Shell) did not. By | 
letter dated Oct. 31, 1981, Shell 
requested the Director of the Geo- 
logical. Survey (Survey)‘ to pro- © 


vide an additional opportunity for 


interested parties to participate in 
all: three wells as an original 


‘member without penalty.” The Di- 
rector declined and Shell has ap- » 
_ pealed that decision to this Board. 


Sec. 11 of the Outer Continental. 


Shelf Lands Act, as amended, 48 
‘U.S.C. § 1840 (Supp. II 1978), per- 


mits the Secretary of the Interior 


to authorize geological and geo- 
physical exploration in the Outer 


Continental Shelf (OCS) that does 
not Anterfere with or endanger 


1 By Secretarial Order No. 3071, dated iat, 19, 1982, 


- the Secretary of the Interior established the Minerals 


Management Service (MMS) and, transferred to MMS | 


the minerals-related functions of the Conservation Divi- 


sion of the Geological Survey. See 47 FR 4751 (Feb. 2, 


1982). References in 30 CFR Part 251 and other Depart- 


mental regulations to Survey were changed to MMS by 
final rule on June 30, 1982. 47-FR 28368. Since Survey 


existed at the time that the decision on appeal was 


issued, we will refer to.Survey in this. opinion. - 
2The initial cost estimates for the three wells were $98 


~ million. Thus each of the 18 original participants were 
obligated to contribute approximately $5.5 million as- — 
- suming each had joined in all three wells. On that basis, 


late participation cost nearly $11 million, a share of the 
cost plus 100 percent of that share (Department counsel's 
brief at 2). Shell reports, however, that Mar. 1982 cost es- 


timates were $218.7 million total or approximately $12 


million for each participant making the late participa- 


tion cost. approximately $24 million for all three wells 2 


(Appellant’s meeponee. brief at 5 n.16). 
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actual operations: tinder any y OCS” 


lease and that is not unduly 
harmful to aquatic life in the 
area. The Department permits 


a deep stratigraphic testing on the 


basis of sec. 11. See Solicitor’s 
‘Opinion, M-36922, 87 LD. 517 
(1980). Permit requirements for 


 C.0.8.T. wells are set forth in 30 


CFR Part 251, generally, and 30 


_ CFR 251.6-2, specifically. In order | 
to minimize duplicative explora- 
tion activities involving penetra-. 


tion of the seabed of the OCS, the 
Secretary requires that a party 


proposing to drill a C.O.S.T. well. 
afford all other interested parties, 
‘in a signed agreement, an oppor-. 


tunity to participate in the drill- 


. Ing on a cost-sharing basis. 30 


~ CFR 251.6-3(a). Departmental reg- 


< ulations provide that the agree- 


ment “may include a penalty for 


late participants of not more than. 
100: percent of the cost to each 
- original participants in addition 


to the original share cost.” Id. 
The ARCO notice announced 


that it was ‘proposing to drill 


three C.O.S.T. wells: St. George 
Basin C.O.8.T. No. 2, North Aleu- 


tian Shelf C.0.S.T. No. 1, and Na-. 


‘varin Basin C.O.S.T. No. 1. 
ARCO’s drilling plan, dated Feb. 
28, 1981, estimated that each well 
would take 111 days to drill and 


that drilling would begin in Apr. 
1982, Aug. 1982, and July 1988, re-. 


| ‘spectively. | 
Under 30 CFR 251, 6-5,3 3 if a 


CO. 5. f well is drilled within 50 i | 


‘380 CFR 251. 6-5 was vevieed - final: ails effective 


_ May. 13, 1982. 47 FR 15781 (Apr. 18, 1982). References in 


this opinion are to the umrevised. version (see 30 CFR . 


251.6-5 (1981)) since that Provision was in effect at the 
time this case arose. 


Survey 
| poe 


baal Aiea miles of any OCs tract | 


tentatively identified for a lease _ : 


sale, as listed on the currently ap- 
proved OCS leasing schedule, a 
driller must complete the well “ 


least 3 months prior to the fee 
day of the month in which the | 


Proposed Notice of Sale is listed.” 


‘The Survey Director. ‘may extend 


a permit’s expiration date, howev- 
er, if it is determined to be in the © 
national interest. All three of 


-ARCO’s wells were subject to this > 
rule when it announced | its pro- 
: posal to drill. _ 


“At the time ARCO filed its. 


permit applications and published — 
its notice to interested parties, the 


June 1980 5-year OCS Oil and Gas. ~ 


Leasing’ Schedule was in effect. © 
Under this- 


schedule, © the St. 
George Basin was scheduled to be 
leased in Dec. 1982 (sale. No. 70), 


the North Aleutian Shelf in Oct. — 
and the Na- _ 
_varin Basin in Dec. 1984 (sale No. | 
83). The proposed notice of sale — 

for each was to. be issued 5 


1988. (sale No. 75), 


months prior to the sale date. 


Therefore, under 30 CFR 251.6-5, 


the required completion dates for — 
the ARCO wells were Mar. 31, 


(1982, Jan. 31, 1988, and Mar. 31, 
1984. Consequently, ARCO’s an- — 

nounced drilling plans for the St. 
George Basin well would not meet 
the well completion requirements 


of 30 CFR 251.6-5 unless the 
recor “ extended the — 


In a letter to the Survey, Direc- : 
tor, dated Oct. 31, 1981, Shell re-— 
quested. that the Director require 


republication of ARCO’s well pro- 7 


posal allowing additional parties 


: to join as original participants oe a! 
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accordance with 30 CFR 251.6-3(d) 
or, alternatively, extend the time 
for joining without penalty be- 
cause of “many — significant 
changes” affecting ARCO’s plans. 
' The changes identified by Shell 
were: 

1. A draft proposed OCS leasing 
schedule issued in Apr. 1981 that 
advanced the sale dates for the 


North Aleutian Shelf* to Apr... 


1983 and: the Navarin Basin to 
Dec. 1983 with the notice of pro- 


posed sale issued 4 months earlier 


so that ARCO’s drilling plans in 
those areas could not meet the 
completion requirements of 30 
CFR 251.6-5, 

2. A proposed OCS igasing 
schedule issued in July 1981 
which delayed the St. George 
Basin and Navarin Basin sales 


until Feb. 1988 and Mar. 1984 


which would accommodate 
ARCO’s -plans in-the St. George 
Basin and the Navarin Basin. 

‘8. A proposed amendment to 30 


CFR 251.6-5, published on Sept. 9, 
1981 (46 FR 44994 to 44995), 


which would change the required 
completion date to “at least 60 
days prior to the first day of the 
month in which the lease sale is 
scheduled to be held.” 

4, Indications in the press that 
the St. George Basin and North 


Aleutian Shelf lease sales might. 
be deferred until completion of 


certain onshore studies in. the 
Bristol Bay area. 


Shell argued that the ARCO. 


proposal had been announced at a 


time when the Department was 


reviewing the June 1980 schedule 
with the announced aim of accel- 
erating OCS leasing. It explained 


‘The Apr. and J uly 1981 schedules referred to rthis sale 
as the North Aleutian Basin. 
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that it was not originally support- _ 
ive of the ARCO wells because 
“we favored prompt execution of 
the OCS schedule, however re- 
vised, and anticipated that: de- 
mands would arise, as they did, 
for further delays to accommodate 
the C.O.8.T. program [and] * * * 
the timing was such that the St. 
George C.O.S.T..-well would not 
produce significant information in 


view of the time limitation provi- - 
sions of 251.6-5.” Shell urges that 
changes in the lease sale schedule 


and regulations severely impact 
the planning processes of offshore 
operators and therefore should be 


considered significant changes for 


the purposes of 30 CFR 251.6-8(d). 
The cited regulation reads: “(d) 
If the applicant proposes changes 
to the original application and the 
Director determines that such 
changes are significant, the Direc- 
tor shall require a republication 
of the changes and an additional 
30 days for other persons to join 
as original participants.” 
— By letter dated Nov. 19, 1981, 
the Survey Director — informed 
Shell that he had concluded that 
the proposed 5-year OCS Oil and 
Gas Leasing Schedule and pro- 


- posed revision to 30 CFR 251.6-5, 


both of which were beyond the 
control of ARCO, were not signifi- 
cant changes within the meaning 
of 30 CFR 251.6-3(d). 

In its statement of reasons for 


appeal, Shell makes two argu- 


ments. First, Shell urges that 
ARCO’s announcement amounted 
to notice of intention :to perform 
an -impossibility in that the St. 
George Basin well could not be 
timely drilled and such notice 
does not constitute notice at all. 
Second, Shell contends that the 
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effect of the proposed. eealatory 
_ change was no different than if 
ARCO had proposed to accelerate 
_ its drilling plans and, in that case, 
the Director would surely have 
found the acceleration a signifi- 
_ eant change and required republi- 
~ cation.® | 
7 Counsel for Survey responds 
_ first that the timely drilling of 
the St. George Basin well was not 
an. impossibility because the 
Survey Director could approve an 
extension and that, at the time 
the ARCO plans were announced, 
_it was simply a matter of whether 


' the interested parties: chose. to 


take the risk that the Director 
would do so. Counsel suggests that 


if Shell were not so inclined it 


could have participated in the 
other two wells that were sched- 
uled for timely completion. 
Second, counsel argues. that 30 
CFR 251.6-3(d) applies where sig- 
‘nificant changes are proposed by 
the applicant, and the proposed 
regulatory change was made by 
Survey, not ARCO. Counsel con- 
tends that originally Shell evalu- 
ated the ARCO proposals and 
chose not to participate but now 
_ having reevaluated the risk with 
_ the advantage of the passage of 
time wants to participate without 
having to pay the penalty. Coun- 
~ gel also contends that if Shell pre- 


_vails, it will encourage other com-. 
_ panies to delay in joining a test 


well group and hinder the Depart- 


By letter dated June 14, 1982, Shell exercised its right 


-: to join in the St. George Basin C.0.S.T. well No. 2 as a 


late participant to avoid an increased penalty. should 


drilling result in a significant hydrocarbon occurrence. ~ 


See 30 CFR 251.6-3(a). Shell has also requested that if it 
prevails on appeal, the Board order ARCO to return the 


' penalty payment or apply it to participation in one of 


the other wells. 
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ment’s ability to obtain asia ée | 
evaluate OCS tracts for leasing. 
ARCO urges that -Shell’s ae 


be denied because Shell’s argu- — - 


ments on appeal are spurious. 
ARCO responds. with arguments 
similar to those expressed by 


counsel. for Survey and also sug- — 


gests that if Shell is now allowed 
to join as an original participant, 
it will reap the benefits of the 
drilling without having assumed 
the risks. Future C.O.8.T. well — 
programs will be imperiled be- 
cause the incentive to join as an 
original participant. and incur 
substantial risk would be reduced. 

[1] The geological and geophysi- | 
cal exploration activities author-. 
ized by sec. 11 of the Outer Conti-_ 
nental Shelf Lands Act are in- 
tended to produce information on 


OCS mineral resources including 


data directed to possible explora- 
tion and development activity for 
the benefit of the participants and 
the Federal Government. The reg- 
ulatory scheme is intended to pro- 
mote maximum participation in 


test wells by all interested parties - 
to avoid duplicative activities on — 


the OCS and to ensure that the 
risk of a venture is equally shared — 
since participating parties share 
the resulting information. The 

penalty provisions encourage | 
early commitment to the drilling © 
projects and protect those who are 
willing to assume the risk of the 
venture at the outset.® 


In discussing. comments to “proposed revisions to 30. 
CFR 251, the Department addressed the a provi- 
sions as follows: 

“We have decided not to shinee the maximum penalty 
(i.e., 100 percent of the cost to each original participant - 


in addition to the original share cost) for late entry ‘nto. 


a deep stratigraphic test. We feel that this amount is suf- 
Continued - 


— 4B4 
The seeiaietign upon which 


_ Shell bases its argument that it 
_._ be allowed to join the ARCO wells 


as an original participant, 30 CFR - 


251.6-3(d), requires republication 
~ and an additional opportunity to 
participate without. penalty when 


the Director of Survey finds that 


the applicant proposes significant 
changes to its original application. 
It thus furthers the regulatory 
goal of encouraging group ven- 
tures by permitting a new oppor- 
tunity for interested persons to 


participate when the nature of 


the venture is significantly 


changed by the applicant. The 


regulation does not apply in the 
manner suggested by Shell. It is 
not sufficient for Shell to identify 
changed circumstances which 
impact in a manner similar to 
changes that an applicant might 
propose, and the Survey Director 
might find to be significant; the 
changes must be made to the 


original application at.the initia- 


_ tive of the applicant. 


The proposed - changes in the 


OCS leasing schedule and the pro- 
posed change to 30 CFR. 25].6-5 
result from the ongoing evalua- 
tion and administration of the 
ficient to encourage the early participation of most inter- 
ested parties, but is not overly burdensome to others, 


such as smaller companies, which may take longer to ac- 
quire sufficient funds in order to enter the group. We 


have, however, raised the maximum penalty for late par- . 


ticipants who wait until after the Director announces a 
hydrocarbon occurrence to enter the group to 300 per- 
cent of the cost to each original participant in addition to 
the original share cost. We feel that this provision will 


protect those involved in the initial drilling consortium: 
from companies that want to buy into the consortium » 
only after hydrocarbon occurrences are detected in a test. 
and will encourage early participation in such a consor- 


tium. 

“The comment was also aise that the penalties 
should be assessed by the participants and shared by all 
parties who participated. as of the time the hydrocarbon 
occurrence ig announced. We believe that the amount 


and distribution of monetary penalties should be spelled — 
out in the initial agreement between the participants as © 


_a further stimulus for. — a lea ” 45 FR 6342 
(Jan. 25, 1980). 
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OCS leasing program. At ne time | 


that ARCO proposed its C.O.S.T. 
wells, the effects of. program - 


changes, whether beneficial or ad- 


verse, were part of the risk evalu- 
ated and assumed by the parties 
joining the venture. Although at 
the time that Shell entered its re- _ 
quest to join without penalty nei- 


- ther the schedule changes nor the 


revision’ of the regulation had 
been finalized, the enhanced po- 
tential for benefit from the drill- 
ing as a result of the proposed 
changes lessened the risk of. join- 
ing in ARCO’s wells. The penalty 
provisions are directed to just 


such a case so that the difference 7 


in risk assumed may be equalized - 
among participating parties. _ : 
Finally, we suggest that the 


impact of the changes identified 


by Shell go to the question of 
permit issuance since, presum- 
ably, the Department would not 
issue a permit for a well which 
could not be drilled in a manner 
consistent with the regulation. In 
making application for a well that 
could not be drilled timely under 
existing OCS leasing scheduling, 
ARCO was speculating that the 
Federal Government would 
modify the schedule in its favor or 
grant it an extension.” The Gov-— 
ernment might well be motivated 


to do so because of the informa- 


7The permits for all three ARCO wells were issued 


dan. 21, 1982, requiring completion 6 months prior to the 


first day of the month in which the appropriate lease ~ 
sale is scheduled. At that time, the July 1981 proposed 


schedule was the last published schedule. Under’ that 


schedule and the permit terms, the St. George. Basin and 
Navarin Basin wells could be timely completed under. 
ARCO’s announced plans, the North Aleutian Shelf well 


could not be timely completed without an extension - 


granted by the Survey Director. However, a tentative 


proposed final OCS leasing schedule was announced Mar. — 
- 19, 1982, which eliminates the North Aleutian Shelf sale. 


altogether. See 47 FR 11980 to 11983 (Mar. 19, 1982). The | 
final schedule announced July 21, 1982, did not further ~ 
change ¢ the status of these sales. oie 
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tion it would receive from the 
drilling project. Interested parties 
had the option to not participate 
‘in the St. George Basin well as 
_ proposed. Shell chose not to par- 
ticipate in any of the wells be- 


> cause it did not want the lease 
- gales to be delayed to allow for. 


| test well drilling (Appellant’s re- 
_ sponse brief at 4). If Shell now 


wants to participate, it must pay. 


the penalty. 
Accordingly, pursuant to. the 


7 authority delegated to the Board. 


of Land Appeals by the Secretary 
_of the Interior, 48 CFR 4.1, the de- 
- ¢ision of the Director of. the Geo- 
> ee Survey i 1s affirmed. 


| Wit A. IRWIN 
ADMINISTRATIVE JUDGE 
WECONCUR; 


- Bruce R. Harris) 


_ Administrative Judge 


Douctas E. HENRIQUES - 
. ed sucee _ 
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| Enea No. 


Denied. 


1. Contracts: ‘Rormation! and Va- 
. lidity:. Implied and Constructive 


- Contracts 
-The Board found that ies was. no. ‘im- 


_-s plied contract with the Government where 
. a management consultant submitted a_ 


‘Stromberg, 
Gerald R. Moore, 


None, Bureau | of 


second: ee for 50 miandays fe service. 
to.a private corporation established by the 
Blackfeet Indian Tribe after the consult- 
ant’s initial proposal concealed the extent ~ 
of the service contemplated and did not in- - 
dicate that any additional service would be 


required. Payment for the service in the 


initial proposal by a Government grant to 
the tribe did not give rise to an obligation 


__ to pay for the service in the second propos- 


al since there was no Government accept- 
ance of the second proposal and all assur- 


ances that the consultant would. continue 


to be paid came from persons outside the 
Government. ; 


| ‘Wallis US 
Attorney at Law, | 
Denver, Colorado, for Appellant; - 
‘Department 
Billings, Montana, for 


APPEARAN CES: 


Counsel, 


the Government. 


F OPINION BY ~ 
_ADMINIS TRATIVE J UDGE 
PACK WOOD © 


INTERIOR BOARD OF 


CONTRACT APPEALS: 


‘This is a timely appeal from a 


decision of the contracting officer 


which denied the claim of W. D. — 
Hyland and Hyland/ Associates _ 
for furnishing management assist-. ~ 
ance to the Blackfeet Indian De- _ 
velopers, Inc., for the reason that — 


there was no contractural rela- 
tionship between the Bureau of 


Indian Affairs and W. D. Hyland 
and ie Hylands Associates. 


Z- 


| Findings of Fact 


"Blackfeet - ‘Indian — Develo pas: 


Inc. (BIDD was a business estab- 
lished by. the Blackfeet Tribe to 


develop housing on: the Blackfeet ; 
Reservation. In 1977 -BIDI. bor-. 


rowed. $350,000 from the Brown- 


ing Bank of Montana, N.A. 


Ni inety hens of the loan’ was. 


guaranteed by the Bureau of 


_ Indian Affairs (BIA) pursuant to 
the Indian Finance Act, P. L. 93- 


262 (Tr. 5). 
The Browning Bank subinitied 


_ two specific requests to the BIA | 
for management assistance in con- | 


nection with the loan guarantee, 


as provided for in 25 CFR 93.4, on . 


Sept. 26, 1977, and Dec. 12, 1977 
(Tr. 6). 


Hyland began providing Gane 


agement services for BIDI on the 
first of Sept. 1977, with the under- 


, standing that the Blackfeet Tribe. 


would pay for the services until 

such time as the BIA funding 

could be obtained (Tr. 39). | 
Although both Hyland and 


| Daniel Doxtater, Financial Advi- 


sor to the Blackfeet Tribe and 


Chairman of the Board of BIDI, 
_ knew from the first of Sept. 1977, 


_ that approximately 100 man-days 


of management. assistance would | 


be required at a cost of $40, 000 to 
$50,000, Doxtater advised Hyland 
that a $50,000. grant was not ap- 
. propriate but that if it was sub- 


mitted in two separate requests, it 
would go through and there would 


~~ not be any problems (Tr. 34: App. 
Exh. 7: Doxtater Deposition Tr. 


38. 39). 


Hyland’s proposal dated Sept. 
15, 1977, in accordance with Dox- 
tater’s suggestion, 
man-days of management assist- 


ance for BIDI at a cost of approxi- 


mately $20,000. The proposal con- 
tained no indication that there 
would be any requirement for ad- 
ditional management assistance 
at the conclusion of the work out- 
lined in the proposal (Tr. 83): 


Daniel Doxtater’s letter of Sept. : 
16, 1977, forwarded Hyland’s pro- 
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‘Hyland’s: proposal (Tr. 
Appeal File Tab 1). | 


was for 50 
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peeal i the bane The letter did 


not give any indication that 
Hyland expected to perform work. 


in excess of that set forth in Hy- 


land’s initial proposal of Sept. 15, 
1977. Doxtater stated that he did 
not intend to indicate to the bank | 
that he anticipated more work 


from Hyland than the proposal — 
‘specified (App. Exh. 7: Doxtater 
Deposition Tr. 


87 41, Deposition 
Exh. 1). | 
Lorne W. N oni area contracts 
and. grants officer for the BIA in 
Billings, Montana, from 1974. to 
1980, received a memorandum 
dated Sept. 30, 1977, from the. 
Area Credit Officer, ; approving the — 
Hyland proposal of Sept. 15, 1977, 


- which had been forwarded to the 


BIA Office in Billings by the 
bank. The memorandum request- 
ed that a contract be executed 
with Hyland in accordance with | 
‘125-26; 


- Neill put the proposal of Sept. 


15 into a contract format and for- — 
warded the proposed contract: to 
Hyland by letter of Nov. 17, 1977, 
for review, approval, and signa- | 


ture. The letter also requested — 
that Hyland complete blocks 23, 
24, and 25 of Standard Form 26 
and return all copies of the con- 


tract to the Billings Office of BIA 


(Tr. 126-27). . 

Shortly after ‘sending the ‘pro- 
posed contract to Hyland, Neill. 
learned that much of the work 


chad. already been. performed. 


Since his office did not have au- 
thority to approve contract costs . 


incurred prior to the execution of — 
a contract, he determined that a 


direct grant to the tribe would be 


needed for the tribe to cover the _ 


expenses of the management serv- _ 
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| ices ere by Hyland. The par- 


ties differ as to whether the con- 


tract was signed by Hyland prior 


to being returned or whether it 


- was returned unsigned (Tr. 41, 
130, 181). The parties stipulated 
that no written contract was ex- 


ecuted between Hyland a pa 


BIA (Tr. 6-7). 


Neill siened a grant in he : 


amount of $21,000 to the Black- 
feet Tribe on Dec. 20, 1977, to 
cover. the management’ services 


contained by Hyland's proposal of © 
1977. The financial . 


Sept. 15, 
status report for the grant, sub- 
mitted by the tribe, showed re- 


ceipt of $21,000 by the tribe and 


payment of $21,000 as of Jan. 31, 
1978 (Tr. 149, 150; Appeal File 


7 Tab 3). 
On Nov. 15, 1977, Hyland ube: 
mitted to BIDI a second proposal 


covering an additional 50 man- 
days of management services 
since it. was anticipated that the 
_ funds. provided for the initial 50 
hours of services would be deplet- 


' ed by the week of Dec. 12, 1977 
(Tr. 48, 44, 91, 92). Mr. Hyland as- 
_ sumed that the second proposal — 
- was forwarded by BIDI to the 


bank and that the bank sent it on 
to BIA, but he had. no direct 
| knowledge as to the procedure 
that was followed (Tr. 92). Mr. 


Hyland was. assured by Dan Dox- 
tater and Stewart Miller of the > 
bank that funds for the additional 


- work would be sorted out one way 
or the other (Tr. 92), but Mr. 


Hyland did not speak with anyone © 


in BIA at the time of the submis- 


sion concerning payment for work 


done after Dec. 12, 1977 (Tr. 98). | 


“Neae the end of Dec. 1977, Mr. 
“Hyland was advised by Jack Shu- 
mate, area credit officer who had 


approved the original proposal of 


Sept. 15, that there was serious 
doubt and question as to whether 
BIA was going to continue fund- 


ing any technical assistance to 


BIDI (Tr. 99). | 
At a meeting held on Jan. 25, 


1978, to discuss the future of 


BIDI, Hyland was advised by Jack . | 
Shumate that BIA was not going 


to provide any more funds for 


technical assistance (Tr. 99). At 


the same meeting, Dan. Doxtater 
inquired how Hyland would be 
paid for the work it had done. - 
Warren Hyland testified that 


Anson Baker, Superintendent. of 
the Blackfeet Indian Reservation 


for BIA, responded “I will take 


care of it” (Tr. 101). Jim Baker, 


acting chairman of. the tribal 


council, agreed that he would 
assist Anson Baker in making | 
sure Hyland was paid (Tr. 101, 
102). Anson Baker testified that 
the only statement he could re- 
member making was that he 


. would look into some possible 


funding (Tr. 175). | 

In Feb. 1978, Mr. Hyland sub- 
mitted an invoice for his expenses 
to Dan Doxtater. Mr. Hyland tes- . 
tified that he was, in essence, — 
working for Doxtater, so he gave — 
Doxtater the bills (Tr. 108). 

Dan Doxtater. stated that he 


recommended at. the meeting. on 


Jan. 25 that it would take 
$1,250,000 for BIDI to pay its bills 
and continue to operate. 


any further support, so the bank » 


called its loan and seized all of 


The | 
tribal council decided not to give 
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the assets. of BIDI. The company 


ceased to exist sometime in Feb. 
or early Mar. 1978 (App. Exh. 1: 
Doxtater epee Lr. aT, 2) 


‘Decision 


‘ Apesiiant: asserts that in the 


light of the circumstances sur- 


rounding the two requests for. 


Inanagement assistance submitted 
by the bank to BIA, an implied 
contract can be inferred to the 


effect that BIA had agreed it 
implied contract can be inferred 


would -pay for the management 


assistance and that it would be 


obligated to pay the balance owed 
the appellant. A further argu- 


ment has been advanced, citing 


United States v. Georgia Pacific 
 Co., 421 F.2d 92 (9th Cir. 1970), to. 


the effect that. the Government 


should be estopped from denying 
a commitment to pay for the man- 
agement assistance furnished by 
Hyland to BIDI. | 


In Georgia Pacific, supra, at 
page 96, the: court described the 


following four elements which 
must be present in order to estab- 
lish an estoppel: 


(1) The party to be estopped must: know- 


the facts; (2) he must intend that his con- 


duct shall be acted on or must so act that ; 
the other party has a right to believe it is 


so intended; (8) the party asserting the es- 
toppel must be ignorant of the true facts; 


and (4) he must rely on the former's con-. 


duct to his injury. 


In the present case, it was Hyland 
who knew the true facts regard- 
ing the amount of management 


assistance that would eventually 


‘be requested. It is not a matter of 
record why Dan Doxtater consid- 


ered that a request for the full 


100 days of assistance was inap- 
propriate, but Hyland readily ac- 
quiesced to Doxtater’s recommen- 
dation that the request be split 
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nts two parts. Hyland's ‘initial : 


proposal for 50 days of manage- — 


ment assistance effectively con-— 
cealed from BIA that any assist- 
ance beyond 50 hours would be re- 
quired or requested. Since the 
Government was ignorant of the 
true facts and Hyland knew the > 
facts but concealed them from the 


Government, there can be no es- 


toppel running against the Gov- 
ernment. 
Appellant’s assertion that an 


from the circumstances relates 


only to the work performed pursu- 
ant to the second proposal. The 


testimony of Mr. Hyland estab- 
lishes. that Hyland was paid 
$21,000 for the management as- 
sistance set forth in. the: initial 


‘proposal. Hyland’s invoice dated 


Oct. 3, 1977, was paid directly. by 


the tribe, as it had promised. 


Later, when the tribe received the 


grant of $21,000 for the services in 


Hyland’s proposal, it paid the bal- 
ance of $12,444.35 to Hyland on 


Jan. 15, 1978 (Tr. 40, 67): 


The Court of Claiins laid down 


the. requirements for an implied 


in fact contract in Russell Corp. v. 
United States, 210 Ct. Cl. 596 
(1976), cert. denied, 429 U.S. 1078 


(1977), and reiterated them in 


Tree Farm Development Corp. v. 
218 Ct. Cl. 308 
(1978), as follows: 


A contract implied in fact requires a 
showing of the same mutual intent to con- 
tract as that required for an express con- 
tract. The fact that an instrument was not 


- executed is not essential to consummation 


of the agreement. It is essential, however, - 
that the acceptance of the offer be mani- 
fested by conduct that indicates assent to 
the proposed bargain. The requirements of 
mutuality of intent and the lack of ambi- 
guity in offer and acceptance are the same 

for an implied-in-fact contract as for an ex- | 


services 
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press contract; only the nature of the evi- 
_ dence differs..[Footnotes omitted.] 


The testimony 


formance and payment for the 


second proposal. On direct: exami- 


- nation, Warren Hyland was asked 
if he had discussed funds for the 
second proposal with BIA. With- — 


out identifying to whom he 
talked, Mr. Hyland stated that he 
had discussed the matter and that 
he was left with the impression 


that there was some question as | 
to whether BIA was going to con-— 


tinue pouring money down the 


- drain of BIDI (Tr. 54, 55). When 


asked why he continued working 


on the job, he responded that he 


had two reasons. He did not feel 
that he could leave a company 
that was floundering to sink, and 


_ secondly he was assured by Dox- — 
_ tater that they would find some © 
means of funding or that the tribe | 


would pick up the tab if funding 
could not be arranged through a 
grant or technical assistance (Tr. 
55, 56). : | 


of Warren — 
_ Hyland discloses . that there was. 
no mutuality of intent between 
_ Hyland and BIA: regarding -per- 


outlined in Hyland's - 


Ss gg9 


On cross-examination, — 


of the bank that the funds would _ 


be sorted out one way or another ~ 


(Tr. 92). Mr. Hyland further testi- 


fied that he was, in essence, work- 
ing for Doxtater and so he gave 


the bills to Doxtater (Tr. 108). 
The only reasonable conclusion — 
to be drawn from the testimony of 


Mr. Hyland is that assurances .of 


payment for the second proposal 
came from Dan Doxtater, an em- 
ployee of the tribe, and Stewart 


Miller of the bank, neither of 
’ whom were employed by BIA. The 
Board finds that there was no 


contract between Hyland Asso- 
ciates and BIA due to a lack of. 


mutuality of intent. 


‘The appeal i is denied. 


_G. Fimnnent Aceon 
ADMINISTRATIVE JUDGE 
I CONCUR: 


Wiiuiam F. McGraw 
Chief Administrative Judge 


Mr. 
“ayland ’ amplified the. previous. — 
testimony by stating that he was. 
personally and directly assured by 
Dan Doxtater and Stewart Miller — 


“? ‘hopeal 
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‘Decided September 2 1 932 


from decision of the 
Deputy Assistant 
Indian Affairs restoring 189 acres 
_ of former trust lands to the Wy- 
- andotte Tribe. . 


Affirmed. | 


| 1 Indian - Lands: Ceded bands: 
Restoration 
The Seneca-Cayuga Tribe ae lands to 


- the United States by treaty which. pro- 


vided for creation of a reservation for Wy- 


andotte Tribe. Where the Wyandotte Tribe 


- later ceded the lands to the United States 


_for use as school lands, the subsequent res- . 
toration of those lands by the United 
States to the Wyandotte Tribe, under 40 


U.S.C. § 488(a)\(2), was held proper. © 


_APPEARANCES: Glenn M. Feld- 
man, Esq., for appellant. — 


OPINION BY 
ADMINISTRATIVE J UDGE 
ARNESS x 
IN TERI OR BOARD OF INDIAN 
| APPEALS oe 
On ‘June 8, 1981, appellee 


Deputy Assistant Secretary— 


Indian Affairs Roy H. Sampsel ap- 


proved a decision by the Musko- 
gee Area Director, 
Indian. Affairs 
- Bureau), to restore to tribal own- 


ership 189: acres of land which. 


had been used for the Seneca 


Indian Boarding School operated: 


by the Bureau within the former 
Wyandotte Reservation in Okla- 


~ homa. 


Secretary— _ 


- the 


Bureau of 
(Area - Director, 


The oe aac was 
closed on June 15, .1980, and the 
lands used for the school, includ- 


_ ing the school buildings, were de- 
-Clared excess to needs of 
- Bureau. Earlier, on Nov. 29, 1979, 


the 


the Wyandotte Tribe of Oklahoma 


had applied to the Bureau for _ 
return of the lands, formerly held _ 
‘in trust for the tribe, to tribal 


ownership pursuant to provision — 
of the Act of Jan. 2,.1975 (1975. 
Act), 88 Stat. 1954, 40. USC. 
§ 488(a)(2) (1976). va 
On May 15, 1980, the chief oF 
appellant Seneca-Cayuga 
Tribe disputed the Wyandotte 


claim, asserted that appellant had _ 
a prior claim to obtain return of 
_ the 


ceded school lands, and 
claimed the right to obtain the 
return. of the school lands under 
the 1975 Act. On June 27, 1980, 
the Area Director gave notice that 


- pursuant to the 1975 Act, the - 
lands had been returned to the 


Wyandotte Tribe. The Area Direc- 
tor’s decision was timely appealed 
to appellee who affirmed the Area 
Director in an opinion based upon 
a legal analysis of the 1975 Act 


and prior Departmental decisions 
which thus generally summarized 


the case presented on appeal: 


The Seneca Indian School was estab-_ 
lished in 1868 within the boundaries of the 
former Wyandotte Reservation. ‘The school 
was initially placed on a tract reserved for 
school purposes, which was later enlarged 
by property purchased from individual. 
landowners. Sometime before creation and 


allotment of the Wyandotte Reservation, 


the school’s site was also within the 
former Seneca Reservation. The Seneca 
Tribe states that the school’s location 
within the prior established Seneca Reser- 
vation, Treaty of February 28, 1831 (7 Stat. | 
348), and the Reservation of the Seneca-. 


442 

7 Shawiee Mixed Band, Treaty of December 
29, 1882 (7 Stat. 411), operates to create a 
superior claim to the property in the 


Seneca Tribe, due to that group having an 
interest in the site first-in-time. However, 


-. under Article I of the Treaty of February 


23, 1867 (15 Stat. 513), the Seneca and 
| other interested _ tribes relinquished _ and 
ceded their then existing interests in the 
‘site of the Seneca School to the United 
States. By virtue of Article 13 of the 
Treaty, these tribes’ interests were then 
reconveyed to the Wyandotte Tribe, thus 


establishing the. Wyandotte Tribe as the - 


last. and only beneficial owner of: the 
former school lands. 


7 (Deputy Assistant Secretary Roy 


H. Sampsel’s Decision dated Jan. 


_ 8, 1981). To determine the validity - 


of the decision to return to the 
Wyandotte Tribe the former trust 
- lands it is necessary to consider 
the history of the land ownership 
of the school tract. 
By Article 2 of the Treaty of 

Feb. 28, 1831 (7 Stat. 348), with 
the Seneca, the Federal Govern- 
ment established a reservation in 
Indian territory for the Seneca In- 
dians. It is within this reservation 
area that the Seneca School lands 
- are located. In that same year, a 
‘reservation was established for 
the Seneca-Shawnee Mixed Band 
_ which was contiguous to the pre- 
viously established Seneca Reser- 
vation. This reservation, of ap- 
proximately 60,000 acres, was es- 
tablished by Article. 2 of the 
Treaty of. July 20, 1831 (7 Stat. 
351). 

By the end of 1832, the Senecas 
and the Seneca-Shawnee ‘Mixed 
Band had decided to confederate 


at the United Tribe of Seneca and 


Shawnee Indians. By Articles 1 
and 2 of the Treaty of Dec. 29, 
1832 (7 Stat. 411), with the Seneca 
and Shawnee, ‘these tribes ceded 
back to the United States Govern- 


‘ment all of the Seneca-Shawnee | 
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~ Mixed Band Reservation and all 


Seneca Reservation lands lying. 
west of the Neosho River. In © 
return, the tribes were granted 
60,000 acres of land to the north 


of what remained ‘of the Seneca — 
Reservation. While the two groups. 


were to occupy the lands in 
common, the treaty required two | 
letters patent to issue: the north 
half of the reservation to the 
former. Seneca-Shawnee. Mixed 
Band and the south half to the 
Senecas, which later became the 
Seneca-Cayuga Tribe of Oklaho- . 


ma. Located within this southern | 


half of the Seneca Reservation are 
the former Seneca School lands. _—j 
By Article 13 of the Treaty of 
Feb. 23, 1867, with the Seneca, 
Mixed Seneca and Shawnee, | 


- Quapaw, and others (15 Stat. 513,. 


516), 20,000 acres of land ceded by — 
the Seneca-Cayuga Tribe to the 
United States by the treaty, in-- 
cluding the Seneca School site, 
were conveyed to establish a res- 
ervation for the Wyandotte Tribe. . 
The Seneca Indian School was es- 
tablished in 1868 by a Quaker 
mission. One hundred and sixty 
acres of Wyandotte land were 
withheld from allotment and re- 
served for school purposes. The 
Wyandotte Tribe was paid $10,000 
for this 160-acre tract under the © 
Act of June 21, 1934 (48 Stat. 
1184). Additional purchases of pri- 
vate lands for use for school pur- 
poses, and subsequent dispositions 
of excess lands, have . occurred | 
during the intervening years. © | 
The property transferred to the. 


‘Wyandotte Tribe under the 1975 


Act consists of the remaining 
Seneca School lands, approximate- 
ly 189 acres. Although the proper- 
ty conveyed in trust was. all 


able parts of the tract. 
_ total 189 acres, only that portion. 
designated: as “A,” or approxi- 


me andotte | 


= ‘Parcel 


chase in 1940. Thus, 
. tract is’ divisible into two distinct 
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Seneca School land at the time 
the school closed, and was all 
former trust land, not all of the 
lands has been acquired by the 


Federal. Government at the same 
time or in the same manner. 

_ Schedule A attached to this deci- 
gion is a map of the 189-acre tract 


which indicates the manner of. ac- 
quisition for the various identifi- 
Of the 


- mately 89 acres, remains from the 
original 160-acre parcel withheld 
from allotment by the Wyandottes 
and subsequently purchased- by 


the United States in 1934. The re- 


- maining 71 acres of the original 
160-acre tract, designated parcel 
i E,”” 


parcel to the Inter-Tribal Council, 


- -Inc., which includes both the Wy- 
 Beneca- Cayuga i 


-and> 
‘Tribes.! - 


. The remainder of the 189-acre 
% tract to be transferred, approxi- 


~_ mately 100 acres, was acquired by 


| _ purchase from private landowners. 


during the 1940’s. Parcel “B,” ap- 
- proximately 43 acres, was ac- 
_ quired by purchase in 1946. Parcel 

“C,” approximately 40 acres, was 


acquired by purchase in 1940. 
| approximately 17 
acres, was also. acquired by the 


“1D, 33 


United States as part of a pur- 


parts: an 89-acre tract (upon 
which. the school buildings are sit- 


 1The land was hired ie. the Act of Jan. 2, 1975, 88 


Stat. 1920, in trust for the Seneca-Cayuga Tribe, Quapaw 

_ Tribe, Eastern Shawnee Tribe, Miami: Tribe, Peoria 

_ Tribe, Ottawa Tribe, Mgendods Tribe, and Modoc Tribe, 
all of Obshomn:, 13 


a were declared excess and 
_ conveyed as part of a 114-acre 


the 189-acre 


uated) which was. uipurehineed ig | 


the United States from the Wyan-— 


dotte Tribe in 1934 and a 100-acre | 
tract purchased. from ‘private 
owners during the-1940’s. path 
Appellant contends that, in - 
view of the ownership history of. 
the school lands, appellee: erred 


when he found the Wyandotte — 


Tribe eligible to receive the school 


land under the provisions of the : 
1975 Act.. Appellant contends that __ 


only the Seneca-Cayuga Tribe 
meets the statutory transfer crite- 


ria of the 1975. Act as to the 


entire 189-acre tract. Appellant : 


also argues that, although both — 


the. Wyandotte and  Seneca- 


Cayuga Tribes meet the transfer . | 
criteria of the 1975 Act.in the — 
case of the 89-acre tract, the claim — 


of the Seneca-Cayuga Tribe to the . 
89-acre parcel is superior to that | 
of the Wyandotte Tribe. | 


The 1975 Act amends the Feder- . 
al Property and Administrative — 


Services Act of 1949, Act of June | 


. 80, 1949, 63 Stat. . 377, 878, 40° 
: USC. §§ 471-544 (197 6). The pur- 


pose of the 1975 amendment was : 
to provide a means by which | 
excess real property held by the | 


United States could. be trans- 
ferred without. compensation to - 


the Secretary of the Interior to be ~ 


held in trust for ‘Indian tribes. ae 


within whose reservation excess 
Federal property was located. Be- - 


cause of the unique situation in 


Oklahoma, with regard to Indian 
reservations, a separate provision 


was included. to permit transfers  _ 
to Oklahoma tribes. This provi- — | 


Sion, under which the transfer to 


_the Wyandotte Tribe was ere in’ : 


this case, recites: | 
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Provided That such transfers of real 

' property within the State of Oklahoma 
shall be made to the Secretary of the Inte- 
rior to be held in trust for Oklahoma 
Indian tribes recognized by the Secretary 
of the Interior when such real property (1) 
‘is located within boundaries of former res- 


—ervations in Oklahoma as defined by the 


Secretary of the Interior and when such 
real property was held in trust by the 
United States for an Indian tribe at the 
time of acquisition by the United States, 
or (2) is contiguous to real property pres- 
ently held in trust by the United States 


for an Oklahoma Indian tribe and was at — 
any time held in trust by the United 


States for an Indian tribe. 


AQ U.S.C. § 483(a)(2). Examination 
of the legislative history of the 
1975 Act reveals that the provi- 
sion of the statute to be applied 
by the Department in this case 


was added by the Senate commit- _ 


tee to which the legislation, origi- 
nating in the House as H.R. 8958, 
had been referred. The Senate 
report, S. Rep. No. 93-1324, 93d 
Cong., 2d Sess. 1, 2 teh ex- 
plains the amendment: eo 


The Committee amendment to H.R. 8958 
adds a provision that will extend the same 


disposal authority | for excess land in Okla- 
homa that is provided by the bill for the — 


rest of the United States. This provision is 
necessitated by the fact that there are no 
~ reservations in Oklahoma]. Without the 
‘proviso added by this amendment the au- 
thority granted by H.R. 8958 would have 


no applicability to-Oklahoma. The amend- © 


ment provides for transfers of. excess 


. public land to Oklahoma tribes if such 
land -is located within the boundaries of 


_ former reservations in Oklahoma as de- 
fined by the Secretary of the Interior if 


such land was held in trust by the United © 


States for a recognized Indian tribe at the 
time of its acquisition, or if the land is con- 
- tiguous to land’ held in trust for an Okla- 
homa tribe and at any time in its history 


was held in trust by the United States for’ 
an n Indian tribe, i. 


—- 2 But see eee Area Tribes v. . Oklahoma, 618 F. 
. 2d 665 (10th Cir. 1980). 
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The meaning of the classification 


of land to “excess” is explained at _ 


E.R. ma No. 93-1839, 93d. Cong., 
2d Sess. 2-4 (1974): ss 


Surplus real property, in contrast to 


excess real property, is Federal property 


which, after being screened by every Fed- 
eral agency, has been found to be without _ 
further need by any Federal agency. Its — 


‘disposal thereafter may be by one of sever- 
al routes, including donation to a State or 


local public agency for health, education, 
or conservation purposes, or sale toa State 
or local public body, generally for a contin- 
ued public use. Property acquired in néi- 
ther of the above ways may be purchased 


by other sources through competitive: or 
‘négotiated sale. 


Such property can. represent fairly nee 


acreage and can be located in widely dis- 


tributed parts of the United States and 
territories, generally without any relation- 
ship to the location of an Indian reserva- 


tion.* * * 


* * * Under: esnuce law, government- 


owned land within an Indian reservation 
_may become excess to the needs of the 
Federal agency using such land. The prop- 


erty is reported excess to the. General 
Services | Administration, which, in turn, 
“screens” the property through other 


‘agencies of the Federal government to see 


if they have a need for it. If not, the prop- 


‘erty becomes surplus and can be sold to 
. non-Federal users. 


Under present law, the Indian. tribe 
within whose reservation the property ‘Is 


located has no preferential rights in ob- 


taining the property. If the Indian tribe 


- wishes to obtain the land, a request must. 


be processed by the Department of the In- 


terior, as trustee for the tribe. Interior has 


discretion to make a request for the land. 
GSA, in turn, weighs the request of Interi-- 

or against those of other Federal agencies. : 

If it determines that Interior’s priority is - 
greatest, it will transfer the property to In- 
terior if OMB agrees. If, however, GSA de- 
cides upon a different priority, or if Interi- 
or does not make a request in behalf of the - 
Indian tribe, or if OMB does not approve 
the transfer, the tribe will not obtain the 
land or facilities. Such a case was, in fact, 
testified to at the Subcommittee hearings | 
wherein a tribe requested the use of excess 
Federal property situated within its reser- 
vation to support job training and health 
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programs, but was turned down by GSA 
because OMB objected. | 


Tn earlier debate, the general pur- | 


pose and anticipated effect of the 
legislation. are described. by the 


proponents of the bill in the 
- House at 120 Cong. Rec. H10710, 


-HIOT11 Gaily ed. Nov. 18, 1974): 


Mr. JAMES V. STANTON. Mr. Speaker, 
_.this bill provides that when Federal .Gov- 
ernment property located within: the 


boundaries of an Indian reservation is no 
longer needed by the Federal Agency 


using it, the property would pass. to the 


Department of the Interior to hold in trust. 
for the benefit of the Indian tribe on the | 


reservation. 


_. Under present law, an Indian tribe has — 
no preferential rights to excess or surplus 
property located within the boundaries of _ 
its reservation. Instead, when Federal | 


property becomes excess or surplus, it may 


2 be passed on to third parties who may use 
the property for. purposes inconsistent — 


with the activities of the Indian tribe. 


In most cases, these properties were — 


originally taken from the reservation by 
the Federal Government for defense uses, 
for fire protection facilities, or for use by 
the Bureau of Indian Affairs. The tribes 
never intended that the land be passed on 
to other uses at the time the Department 


of Defense, the Department of Agriculture, 


or the Bureau. of Indian Affairs no longer 
maintained them for their original pur- 
poses. It is only fair that once the use to 
which they were originally dedicated is 


fulfilled and the properties abandoned, 


that they then pass back to the Indian 


tribe to again become a ‘part: of the tribal 


reservation lands. 


The amount of wepeay expected to be | 
covered by this legislation is not signifi- _ 
- cant in terms of acreage, but it is signifi- . 


cant in terms of what it means to the 


~ Indian tribes whose reservations would be _ 
affected by the intrusion | of unrelated ac-. ~ 


tivities. 
Mr. Speaker, the original legislation 


that was introduced was much more exten- 


sive and would have authorized the con- 
veyance of surplus Government properties 


. located outside. Indian. reservations to 


‘Indian tribes. The Government Operations 
Committee. amended the bill to delete that 


provision because we were concerned 


about extending special treatment to any 
particular group of people. The committee | 
amended the bill to cover only lands locat- 


_ ed within the boundaries of the reserva- 


tions. 

This bill, as amended, jamal the Gov- 
ernment. Operations Committee unani- 
mously. It will not result in any additional 
cost to the United States. In fact, the prop- 
erties affected will remain in Federal Gov- - 
ernment ownership. They will simply be 
dedicated to the uses for which they were 


originally intended when they were incor- 


porated into the Indian veservations many 


. years age. 


ae * x t+ « 
Mr. MEEDS. Mr. Speaker, I would like 

to express my appreciation to Mr. Holli- 

field, chairman of the Government Oper- 


ations Committee, and to Mr. Brooks, 


chairiian sof “the “Guceminient: Activities: 


Subcommittee, for their consideration in- 
bringing my bill to the floor for action. 


The bill, as reported by the committee, 
provides that the Administrator of the 


General Services Administration shall. 


transfer Federal lands which are within 
an Indian reservation and which have 
been declared excess to the needs of the 


administering agencies to the Secretary of 


the Interior to be held in trust for the par- 
ticular Indian tribes involved. As amended 


by the committee, the bill provides that 


such transfers shall be without compensa- 
tion. — 
Most of ihe iefida which seotild be in- 


volved in such transfers are lands which 
have either been reserved or acquired by 


the Federal Government for use by the 


Bureau of Indian Affairs or the Indian - 


Health Service in carrying out programs . 


for the benefit of the Indians. The tracts . 


are generally small in size and would be of 
benefit only to the Indian tribe. | 

In many cases, particularly with respect 
to Indian tribes with a small or nonexis- 


tent land base, these lands are needed for 


industrial development purposes, for hous- _ 
ing projects, for tribal administrative pur- 


poses, or for land consolidation. Without 


this legislation, transfer of such lands 


must be ee by special rene 7 
tion in every case. 
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In’ addition, this bill, if enacted, would 
relieve the Interior and Insular Affairs 
‘Committee from the time-consuming 
7 burden of routinely considering and. pass- 
_ ing the many land tansfer bills which are 
presented to us each Congress. Conferring 
this rather narrow authority on the Secre- 
tary of the Interior and the Administrator 
will free up more of the time of the com- 
mittee and my subcommittee on Indian Af- 
fairs to address the more substantive prob- 
lems of Indians and Indian tribes. 


The ultimate effect of the statute 


is summarized at S. Rep. No. 93- 


1824 98d Cong., 2d Sess. 2 (1974): 
“FLR. 8958 makes it mandatory 


that GSA convey excess land lo- | 
for restoration of the lands to the 


cated within a reservation to the 
Secretary of the Interior to be 
held in trust for such use as the 
Indian tribe located on the reser- 


vation believes best.” The effect of - 


‘the provision of the 1975 Act deal- 
ing with Oklahoma: Indian lands 


therefore is to extend the provi- 


sions of the Act to Oklahoma’ and 
to make mandatory the convey- 
ance of excess lands of the charac- 
ter of the Seneca School land to 
an eligible tribe which has ap- 


plied for return. of former trust. 


lands. 

[1] In his june 8, 1981, decision 
appellee relies upon prior Depart- 
mental authority concerning the 
application of similar legislation 


to those instances where there 


has been. conflict over which of 


“geveral tribes. is the proper recipi- 
_ ent of former trust lands about to 
_ be restored to tribal jurisdiction. 
Thus, in an analogous situation, - 
sec. 3 of the. Indian Reorganiza- 
tion Act of June 18, 1934, 48 Stat. 
984, 25 U.S.C. § 463(a)_ (1976), a 


statute which provides for the res- 
toration to tribal ownership of re- 
maining surplus lands of any 
Indian reservation, was construed 
_ by the Solicitor of the Department 
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in opinion M-29616 reported at I 
Op. Sol. 806 (19388). In this report- 


‘ed 1938 case considered by Solici- 


tor Margold, he held that where a 
tribe ceded a portion of its reser- 


vation to the United States for 


the benefit of another tribe, it 
could not. later claim to be enti- 
tled ‘to- restoration of the lands 
which has subsequently been 
taken by the United States.? Ac- 
cording to the analysis by the So- 
licitor, a cession by one tribe to 


the United State for the benefit of 


another tribe bars a later claim 


ceding tribe, absent consent of the 
tribe to which the land was ceded. 
Appellee correctly applied the So- 

licitor’s reasoning to this appeal. — 
Although restoration is here 


sought under a different authori- 
ty, as between the two tribes, the 


Wyandotte has a superior claim to. 


the. former school lands by virtue 
of the cession of the land to the 


United States for use as an Indian 
Wyandotte 
Tribe.* 

To avoid this fost appellant 
seeks to distinguish two types of 
property within the 189-acre tract: 
The 89-acre portion shown at A is 


conceded to be within the original 
_reservation ceded by the. Seneca 
to the Wyandotte Tribe; and the 
—100-acre portion shown at B, C, 
and D, acquired. by purchase by 
the United States from private 
owners is claimed to be transfer- 


able only to appellant, however, — 
because the land, though also 


former reservation land, was not 4 


3 Accord United States - v. Choctaw Nation, i79 US. 494 
(1900); see also Federal Indian Law 715 (1958). . . 

* See Cohen, Handbook of Federal Indian Law (1942) at 
page 885 for the proposition that the last beneficial 
owner of ceded lands should be entitled to the proceeds . 
therefrom. 
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| held in fecae tee an. ‘Indian ‘tribe 


at the time it was. acquired by the 
~ United States. 


_ This approach ignores: the i : 
guage of the 1975 Act which (as 
appellant points out) is divisible 


into two distinct provisions gov- 
erning restoration: The first provi- 


sion permits restoration to a tribe . 
if the land is within the bound- 


aries of a former reservation, pro- 
vided the land was held in trust 
for an Indian tribe at the time it 
was taken by the United States; 
alternatively the second provision 
permits restoration provided the 
land to be restored is located con- 
tiguous to present trust property 
held for a tribe and is former 
trust property. In this case, the 
100-acre tract fits into the second 


statutory category while the &9-. 


acre tract fits into both categories. 
The entire 189-acre tract is there- 
fore properly transferable under 
the 1975 Act. The fact that the 
entire 189 acres was not acquired 
simultaneously by the United 
States in a single transaction does 
not either logically. or legally 
affect the resulting decision as to 
which tribe should receive the 
land.* As between the two tribes, 


5 Appellant has suggested that a compromise solution 
is offered by transferring one tract to appellant and the 
other to the Wyandotte Tribe. The difficulty with this so- 
lution is that, although the two tracts have a slightly dif- 
ferent chain of title, both tracts are properly transferable 
under the 1975 Act to the Wyandotte Tribe. While the 

_ Wyandotte Tribe could waive its prior claim. in favor of 
the Seneca-Cayuga Tribe, it has not done SO. 


ne Wyandotte Tribe has aie = 


for purposes of transfer by virtue 
of the cession to it for use as a 
reservation of the former Seneca- 


Cayuga. Reservation. The land, - 
which was formerly Wyandotte es 


Reservation trust land, is a con-- 
tiguous unit, which adjoins lands. 
held in trust for the’ Wyandotte 
Tribe. Thus, the land is. located 
within the former Wyandotte :Res-_ 
ervation, in the statutory mean- © 
ing of that phrase. Since the Wy- 


andotte Tribe is the tribe within _ 


whose former reservation the 
lands are found, and since it was 
the last beneficial owner of the 
lands, it has the first claim to the 
property under the 1975. Act. | 

Pursuant to the authority dele- 
gated to the Board of Indian Ap- 
peals by the Secretary of the Inte- 
rior, 48 CFR 4.1, the decision of» 


‘the Deputy Assistant Secretary— 


Indian Affairs transferring 189 
acres of former school lands to the 


Wyandotte Tribe is affirmed. 


This decision is final for ane De- 
partment. 


FRANKLIN D. ARNESS 
Administrative Judge 


_ WE CONCUR: 


Wm. Putur Horton | 
Chief Administrative Sudge 


JERRY MUSKRAT 
_ Administrative Judge. 
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oS ge SYSTEMS, INC. | 


| IBCA-1348-4-80 


Decided September 9g 1982 
14-08-0001-17109, 


| Contract No. 
Geological Survey. 


Granted. 


Contracts: Construction and Op- 


eration: Contract Clauses—Con- 
tracts: Construction and Oper- 
ation: , 
Practice:. 
Proof 


A claim for. breach of warranty is. wee es- 


plipesis: 


tablished under a contract calling for the © 


furnishing of an audiovisual system where 
the Government asserts that the system 


was defective at the time of acceptance. 


: and the Board finds that.the nonlatent 


clause making acceptance conclusive, 


except as regards latent defects, fraud, or | 


such gross mistakes as amount to fraud. 


APPEARANCES: Sam Zalman 


_ Gdanski, Attorney at Law, New 
City, New York, for Appellant; 


William A. Perry, Department 
Counsel, 
the Government. 


- OPINION BY CHIEF 
ADMINISTRA TIVE J UDGE — 
7 McGRA Ww 


_ INTERIOR BOARD OF 
CON TRACT APPEALS” 


ernment is claiming $15,673.33 
from the contractor on the ground 


that the audiovisual system called . 
for by the instant contract was de- _ 


fective at the time of i aca 


415-259 0 0 - 83 - - 29 


Warranties—Rules of 
nce of | 


Denver, | Colorado, ic 


‘ die 


The above-captioned contract - 
was entered into between the Geo- 
logical Survey (Survey) | and 
Bergen Expo Systems, Inc., 
(Bergen) under date of July 19, 


1977 (Appeal File 2).1 The nature 
and scope of the work called for 
by the contract was Ea in . the . 


following terms: 


_ The Contractor shall provide. all mister *2 
als, personnel, and equipment unless. 


_othewise set forth herein to furnish all re- 


quired items/components, configure, in- 
stall and demonstrate satisfactory oper-. 
ation of said items/components as a com- 


plete audio-visual conference room system 
at the US. Geological Survey, OCS Train-. 


ing Facility in Metairie, Louisiana in ac- 
cordance with the terms, conditions, speci- 
fications and drawings set forth in request’ 


for proposal No. 36-77 dated April 22, 1977 
‘and the contractor's proposal dated May . 


23, 1977 as amended by neuer dated May 


preexisting defects forming the basis of the - 24,1977 [7] | 


warranty claim were not excluded from — 
the coverage of the standard Inspection - 


The. ene: Work ‘was cia 
uled to. be. completed within a 


period of 90 days or by Oct. 17, © 


1977 (AF 2). Installation of. the 
audiovisual system was complet- 


ed during’ Oct. 1977. The contrac- e 
tor’s invoice in the amount of | 


$26,630- ‘was approved for payment — 


on Nov. 11, 1977 (AF.6 and 29). 


Prepared on Standard Form 26 
July . 1966), the contract included — 
the provisions of Standard Form 


838A (Mar. 1969), as amended.® It. 


1 Hereafter appeal file exhibits will be identified by AF - 


"followed by reference to a particular exhibit number.. 


2 As to the effect of referencing the contractor’s propos 
al in this context, the. ‘independent: consultant retained 
by the Government states: ~ 

“(TJhe contract * * * placed. the specifications of the. 


_ Government and those provided by the contractor in — 
' direct conflict with one another on several key sub-sys- 


“Ta this’ warranty case, the Gov- | 


tems * * *. Jt ig unfortunate that these inconsistencies 


_ were not discovered through a review of the contractor’ Ss. 
_ submission prior to contract award, for some of the ensu- 


ing: operational proplems: certainly. could have been 
avoided.” 


_ (AF 34 at 2-8). 


One of the oe ee involved. the substitution of 
an “Order of Precedence” clause reading as follows: 
Continued 
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- was apparently contemplated that 
the work performed would be gov- 
erned by the General Provisions 
of Standard Form 382 (Apr. 1975)+ 
including Clause 5, Inspection, 
from which the following is 
quoted: ‘(d) * * * Except as other- 


wise provided in this. contract, ac- 


ceptance shall be conclusive 
except as regards latent defects, 
_ fraud, or such gross mistakes as 
amount to fraud.” 
Ina letter under date of Nov. 1, 
1977 (AF 3), the contractor was 
advised that work-remaining to be 
done included (i) replacement and 
installation of the rear projection 
screens; (ii) demonstration of sat- 
isfactory operation; and (iii) 1 day 
training for Government. person- 
nel. The contractor’s response of 
Nov. 7, 1977 (AF 4), referred to a 
statement by Mr. Rainey (respon- 
sible for technical. direction) in 
which he had noted that the radio 
control needed readjustment. The 
letter also stated that the contrac- 
-tor’s New Orleans representative 
was available on call for these 
‘and other warranty items and 
that he would make a monthly in- 


spection call. during the warranty 


period. | 
By mid- February. of 1978 the 
Government had become — con- 


“In the event of any inconsistency between: provisions 
of this solicitation or any resultant contract, the inconsis- 
tency shall be resolved by giving precedence in the fol- 
lowing order: 

“a) SF 26 Award Contract; b) The contract schedule; c) 
The Specifications; d) Drawing attached; e) Attachment 1; 


f) Other provisions of the contract, whether incorporated 


by reference or otherwise; g) the Solicitation document in 
its entirety and any amendments thereto and, h) the 
Offeror’s Technical propossi:- 
(AF 2). | 

4The. contract included five pages of Alterations to 
. General: Provisions, Standard Form 32 (Apr. 1975). The 
Inspection clause quoted from in the text is prescribed as 
a required clause for fixed-price supply contracts. See 
FPR 1-7. 102 and. FPR 1-7.102-5. 
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cerned about some of the prob- © 
lems that had surfaced in at- 
tempting to operate the audiovisu- 
al system. In a memorandum 
dated Feb. 17, 1978 (AF 6), the 


technical officer for the contract 


noted (i) that when the contractor . 

completed the installation of the 
system, it had seemed operational 
except for minor items; (ii) that _ 
problems of a more serious nature 
had arisen the first time the 
equipment was required for a 
Survey function; (iii) that the Gov- 
ernment’s frustration had _ in- 
creased when it was learned that 
Mr. Glaser (retained to represent 


the contractor in the New Orleans 


area) was authorized to spend 
only 4 hours per month at. the 
Metairie facility for completion of» 
the original installation, as well 
as for repairs and maintenance; 
(iv) that a new issue and a major 
problem involved two cassette re- _ 
corders that would not record; 5 _ 
and (v) that one of the original 
unsolved matters related to spots 
on both of the rear DEqecHOn: 
screens. | 


In a pee nduea to the con- 


tracting officer dated May 23, 
1978 (AF 11), the contract techni- — 
cal officer expressed the opinion 
that the contractor did not intend 
to bring the system up to the con- 
tractually specified performance 
level, noting that the contractor 


had been unresponsive to the re- — 


*In a memoradum dated June 26, 1978 (AF 16), the 
contract technical officer.stated that Bergen’s local rep- 
resentative, Custom Audio, seemed to have solved the 
problem of cassette recorders not being able to record. 


‘Over a year later NAVCO (a firm retained by the Gov- 


ernment as a consultant) found that one of the cassette 
recorders could not function in the record mode because 
an “output” circuit jack was plugged into the “input part 
of the machine (AF 34, attachment 4, photographs 1-4). 
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| aiiests of the Neale office for ef- 


fective corrective action. In a fol- 


lowup memorandum. dated June : 
26, 1978 (AF 16), the technical of- — 


ficer provided details of the prob- 


lems encountered in attempting 


to use the audiovisual system, ® 


among which were (i) the absence 


of mounting or positioners for two 


of the cassette recorders; (ii) the 


fact that the radio control func- 


to be operable by remote control 


“but could not be so operated;’ and — 
(iii) problems involving the projec- 
—tors.§ The memorandum expressed 


the hope that the rear ‘projection 


screens would. be replaced. This: 


-was done in accordance with the 
terms of the contractor’s warran- 


ty (AF 12-16). The replacement 
screens were inspected and ac- 


cepted by the Government. 


Citing the contract’s warranty. 
‘provisions, the contracting officer | 


wrote the contractor on July 26, 
1978, to say that the following cor- 
-rective actions would have to be 
- taken by Aug. 18,1978: | 


®One of the specification provisions considered not to ce 


have been met was paragraph 9.1 reading as follows: 

“At the time of delivery, the contractor shall provide a 
wiring diagram of the system and a complete bound i in- 
struction book, including complete schematics and servic- 
ing information, and other technical data for each and 
every piece of equipment utilized in the siuise as well 
as diagrams covering his own wiring 


_ (AF 2 at S-12). © 


7 After nDtne: that es had. not i peeided: earings - | 
written to 


or specifications for the radio contro! system and assert- 
ing that this was a violation of paragraph 9.1 of the 


specifications, the technical officer states: “Custom Audio 


reports that they have tried for over three weeks to 
reach someone at Bergen to ask for. these specs and that 


their calls were not returned” (AF 16 at 2).: 


8“Bergen’s bid identified their responsibilities in in- 
_ gtalling’ three projector stands (page 1 of Technical Pro- 


posal), custom positioners for all five projectors, and for. 
proper alignment of these projectors. In room A, proper 
alignment of projectors by the contractor has not yet 


been achieved. ‘Custom positioners’ are at such a mini- 
mum for all projectors as to be useless, As an example, 
to achieve better alignment of one 35 mm projector, 
Bergen left it propped up on one leg with’ a pack of sand- 
paper.” 

(AF 16 at 3), — 


a. uibint two cassette recorders to the — 


rack to avoid having them slide back at. - 


the touch of a hand. 3 
b. Supply drawings or specifications | for. 
the radio control system. ‘ = 
¢. Case the front projection screens. 
d. Implement procedures for repair of 
system failures within 48 hours. 


e. Provide sufficient custom: positioners et 


to properly align the projectors i in. Room A. 
f. Eliminate interference in the remote 

control system from outside radio signals — 

as required by paragraph 8.8.1 of the a ecu 


: fications. 
tion for the system was designed © 


(AF 17). 
By te 22, 197 g, the. dead 


established for the completion of 
the corrective work had not been 
“met. 


On that date (AF 21), the | 
contracting officer notified the 
contractor that if action were not 


initiated and the Survey contract. . 


office informed by Aug. 29, 1978, 
the Government would have the 
work performed by a third party. 


Subsequently, the contractor took 


a number of actions. It wrote to 
Cardinal Sound Co.% on Oct. 4, 


1978 (AF 24), to say it had in- 


structed the transportation com- 


pany to invoice Bergen for the 
freight involved in the returned of 


the Remcon wireless remote con-— 


trols and to request Cardinal 
Sound Co. to return the units as’ 


soon as they had been repaired.'° _ 
In a letter under date of Oct. 17, 
1978 (AF 26), the contractor ad- 
vised ‘Custom Audio that it had 
-another. company 
which specializes in projection 
systems to take care of optical 
problems but that it was request- 


ing that Custom Audio continue ~ 
to service the audio and wireless 
remote control system. Geological 


* Elsewhere j in the record the company is sigs csheeea | 


to as Cardinal Systems Corp. (AF 38), or Cardinal Sys- 
tems, Inc. (AF 35), 


The radio control units were still not functioning sat- 


isfactorily on Mar. 8, 1979 (AF 30). : 
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_ Survey was notified of the ar- 
- Yangements that Bergen had 
made (AF 28), | 


In a memorandum dated May 


10, 1979 (AF 83), the conservation 

manager in Metairie, Louisiana, 
noted (i) that despite continued re- 
quests from that office and from 
the branch of contracts in Denver, 
' the contractor had not brought 
the audiovisual installation up to 
contractual specifications and re- 


quired performance level. Cited as" 


examples of the contractor's fail- 
ures were the nonfunctioning 


remote control system, misalign- 
~ ment of projectors, and some cos- 
metic features that were not fin- 


ished by the contractor. The 
memorandum requested that ar- 


_Yangements be made to have the. 


necessary _ modifications and re- 
pairs to the audiovisual system 


performed, upon the understand- 


ing that the costs of these services 
would be backcharged against the 
contractor. _ 

The Government subsequently 
retained NAVCO as a consultant 
to evaluate the cause of the prob- 
lem encountered by the Govern- 
ment in attempting to effectively 
use the audiovisual system in- 
stalled by the contractor. In a 


‘report to the Survey dated July 6, 


1979 (AF 34), NAVCO undertook 
to show that not only had the con- 
tractor failed to meet the Govern- 


ment’s original specification but 


that in a number.of instances it 


had also. failed to satisfy the re-. 
quirement of the technical specifi- 


cations In its own proposal, 
According to a memorandum 

from Division Headquarters of 

Survey dated Feb. 27, 1980 (AF 
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35), repair of the audiovisual 
system was completed by Cardinal 
Systems, Inc., on Nov. 20, 1979, at 
a total cost of $7,500. The same — 


-memorandum states that in order 


to assure proper supervision of 
the repair in accordance with the 
original specifications, as well as 


to acquire complete system oper- 


ation and maintenance documen- 
tation required, but not delivered 
by Bergen, a contract to provide 
these services was entered into 
with NAVCO. This work was per- 
formed as required with final de- 
livery of all products occurring on 


Dec. 18, 1979, at a total cost to the 
“Government of $8,173.66. The - 


memorandum requested the con- 


tracting officer to effect a charge-— 


back action against Bergen to re- 
cover the sum of $15,673.66," 
which was said to equal the sum 
of costs for services performed by 
Cardinal. Systems, Inc., and 


-NAVCO necessary for the success- 


ful repair and operation of the 
Metairie facility. 

Demand for payment to the 
Government of the sum of 
$15,673.66 was made in the con- 
tracting officer’s letter of Mar. 26, 


1980 (AF 36), from which the in- 
stant appeal was taken. In the 
_ letter, 


_the contracting officer 
noted that after completion of the 
project numerous deficiencies had 


11Bven as supplemented, the appeal file includes no 


Payment vouchers or other evidence showing the actual 
amounts paid to Cardinal Systems Corporation or to 
NAVCO. Under decisions of this Board, the absence of 
such evidence would be fatal to the Government's claim 


- for excess costs if a termination for default were in- 


volved. See White Plains Electrical Supply Co. Inc., IBCA 
984-2-73 (Nov. 12, 1974), 81 LD. 647, 651, 74-2 BCA par. 
10,932 at 52,017 (“[T]he failure of the Government to in- 
troduce into evidence any vouchers. or canceled checks 

under the reprocurement contract is fatal to its attempt 
to establish entitlement to excess costa”), affirmed on re- 
consideration, 75-1 BCA par. 11,128. 
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developed which were related to 


the contractor by various letters; 
that the contractor had been 
given numerous opportunities to 


correct the deficiencies but had 
chosen to leave many of them un-. 
corrected; that because of the con-. 


tractor’s unresponsiveness, — the 
Government had brought in an in- 


dependent consultant to perform 


an in-depth study of the system 


which had shown that the system 


was defective at the time of ac- 
-ceptance; and that based upon the 


finding of the study, the Govern- 
ment had obtained the services of 


two firms to. correct defects in the 


_ system for which the total charge _ 
for the services of the firms was - 


in the amount of $15,673.66. 


Neither party having requested 
an oral hearing, the case will be 


decided on the basis of the written 


record. In response to the order. 
settling record, the Government 
submitted additional appeal file 


exhibits numbered 37 through. 41 
and the substitution of photo- 
graphs for the xeroxed copies of 
the same numbered photographs 
in the appeal file. Both parties 
- filed briefs. In addition to its ini- 
_ tial brief, the appellant has filed a 
supplemental reply brief and 
what it has termed a “second sup- 
plemental analysis.”’ The Govern- 
ment has objected to the submis- 
sion of the second supplemental 


analysis as untimely and as in-- 


volving the use of a brief as a ve- 


. hicle for the submission of evi-. 


dence. ' Citing authority 2 it has 


12The authorities cited” are ey ens fice 


_IBCA~494-9-64 (Oct. 29, 1965), 72 LD. 440, 65-2 BCA par. 


5,188; Oshiro Gumi, ASBCA No. 15678 (Mar. 22, 1972), 
72-1 BCA par. 9,393; and K. Square Corp, IBCA~95-3-72 
(July 19, 1973), 73-2 BCA par. 10,146 at 47,712 (“(T)he in- 


clusion of a separate document evidentiary i in nature in 


a brief is inappropriate ae 


moved to strike the second supple- 7 
mental analysis from-the record. 
For the reasons stated in the au- 


_thorities cited (note 12 supra), the — 


Government’s motion to strike is 
granted. None of the additional 
material encompassed in the 
second supplemental analysis will 
be considered in reaching our de- 


cision on the issues involved in 
this appeal. 


Position of the Parties — 


_ The parties agree that this is a 

warranty case. The record shows — 
that acceptance had occurred and 

payment had been made before 
the Government first notified the 
contractor of deficiencies in the 
audiovisual system by letter dated . 
Mar. 23, 1978 (AF 7). According to 
the Government, the principal 
issue in this case involves its 
rights under warranty. The Gov- 
ernment brief states: (i) That the 
warranty makes the contractor — 
responsible for repairing defects 


‘or failures which occur in the © 
system within one year after ac- 


ceptance; (ii) that the defects and 
failures did occur within the 1- 
year warranty period; (ili) that 


the contractor was given notice of — 


such defects and failures within 
such period; (iv) that it is not dis- 
puted that the contract. obligated 
the contractor to make the system — 


operational; (v) that acceptance of 


the system by the Government 


was not conclusive as to either 


patent or latent defects; and (vi) 
that the Government’s rights 
under. the warranty survive in- 


- spection and Bo 1 Govt. 
Brief at 2-3). 


18 H. Fulton, Contractor, IBCA-769-3-69 (Feb. 2, 


1971), 71-1 BCA par. 8,674, is cited as authority. In 
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The warranty relied upon by 
the Government, as set forth in 
Sec. 5.0 of the specifications, is 
quoted below: 7 


All equipment shall be new and unused 


and the system warranty to be extended. 
the U.S. Geological Survey shall be one. 
_ year parts and labor. All equipment shall 


be subject to manufacturer’s warranty 
with the exception that only equipment 
modified by the contractor shall be subject 
to the system warranty. 
In case of system failure or malfunctions 
the contractor shall repair and put the 
system or equipment into proper operation 
within forty-eight (48) hours (except week- 
ends or legal holidays) from the time of no- 
tification by the contracting officer or his 
authorized technical representative. 


(AF 2). 


In addition to the warranty t con- 


‘tained’ in the ‘specifications, the 


contractor’s proposal included a_ 


somewhat similar warranty ae 
ing as follows: 


All materials installed except GFE, will 
be warranted for one (1) year for parts and 


labor. Bergen’s New Orleans based service 7 


technicians will respond to all calls within 
24 hours (except weekends or legal holi- 
days) and will restore system to proper Op- 
eration within 48 hours. 


Bergen further warrantees that. all 


wiring, cabling and installation will be 
done in a neat and workmanlike manner. 
All work performed will be in accordance 


with the highest standards of the audio- | 


visual and broadcast industry. - 


(AF 1, technical proposal, at 10). 


Fulton the Government gaserted a claim of warranty 
after ali work on the contract had been completed and 
accepted. After referring to the fact that it is the Govern- 
ment which had the burden of establishing that a war- 
ranty has been breached and quoting the language from 
the Inspection clause pertaining to final acceptance, the 
Board states at page 40,280: “Under such language, the 
fact of acceptance must be accorded some significance 
and the burden of establishing facts sufficient to vitiate 
final and conclusive acceptance is on the Government, 
notwithstanding that. the record at this point does not re- 
flect the extent of the Bureau’s apepece of he tanks. ’ 
roouote omitted.) 
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unlabeled wires.. 


: unshielded connections 


' in Instruments for Industry, Inc. v. 


[89 I.D. 


It is the Government’s position 
that the contractor breached both 


of the above-quoted warranty pro- 


visions by failure to comply with 
individual provisions of the speci- 
fications; and that where it failed 
to correct the deficiencies called 
to its attention within the war- 
ranty period, the Government was | 


entitled to correct the deficient 


system and recover the costs in- 
curred from the contractor. 1* 
Relying upon the findings of 
NAVCO, the Government asserts 
that the system’s failure was 
caused by the appellant’s poor 
workmanship in its installation of 
the system. The failure of the ~ 
system to perform its. specified | 
functions are attributed by the 
Government to the equipment 
having been improperly wired (AF 
34 at 12). The NAVCO report (AF | 
34). states at page 5: “Circuit con- 
nections are a maze of confusing, 
Some compo- 
nents. are not connected at all, 
while others have bare, untaped, 
* Ok =. 9? 
- The specification provisions con- 
cerned with wiring considered not 
to have been met include para- | 


“The Government cites Satterfield Electric Construc- 
tion Co.,.Inc, ASBCA.No. 17881 (Dec. 16, 1974), 75~1 BCA 
Par. 10,985, and Universal Ecsco Corp., POD BCA No. 102 


(Apr. 18, 1969), 69-1 BCA par. 7,612. The Government _ 


characterizes Universal Ecsco as involving facts similar 
to those present in the instant case... 

The Board notes that the case upon which the Govern-- 
ment relies principally was decided prior to the decision 
United States, 496 - 
F.2d 1157 (2nd Cir. 1974), discussed in the text, infra, and 
that there is no discussion of or citation to Instruments 
for industry | in i ac 
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ar 4.1,°5 9.1, 9.2,17 and 9.3.18 


: Commenting upon the contrac- 
__tor’s failure to adhere to the re- 
quirement of paragraph 9.2, the 
- consultant states i in his 5 report a Z 


34) at page 7: 


No effort was ae by iter coilivactae to 
comply with this specification by identify- 


ing individual wires in the circuit. Wiring 
was in fact so tangled and confusing that .. 


“input” wires were found. plugged into 


.. “output” sockets. The individual elements | 
‘of ‘the circuits would be terribly | difficult 
- and time consuming to trace * ee tee | 


Govt. Brief at 7 -9), 


As to wiring, the ee 


“consultant also found that the 


contractor failed to adhere to the 


requirements of its own proposal. 
Set forth below are excerpts from 


_ the contractor’s proposal giving — 
page references and. comments 


from the NAVCO report: 


Contractor’ s Proposal: 


The control racks (Rowen drawing . 


#P7-143-02) will house audio and, control 
- equipment. *.* * 

Items on the rack requiring Soerator 
-access are located at appropriate pene 
from the floor. | 

' The rack mounted items which i 
service on inspection will be provided with 


Specifications for Audio-Visual System, par. 4.1). 


_ 16Note 6, supra. Commenting upon the extent to which ~ 
the contractor adhered to this requirement the NAVCO= 


report states: 


“The only schematics delivered were wiring diane 


_ from manufacturers. of equipment. The. copies of other 


diagrams of facility wiring were xerox copies of the con- - 


tractor’s Proposal, which do not conform to the actual 


circuit wiring installed..There are not: instruction book- 


lets for system operation, nor instructions posted any- 
where in the control room, or near the equipment. con- 
sole, to explain to. user personnel how the system. should 
‘be operated. This is a direct violation of Government-fur- 
nished specications cae 

(AF 34 at 7). 

_. TAT] celine used jheoughoul the system Shall be ap- 
propriately numbered and tagged such-that it shall be 


possible by reference to the tags and other identifying in- 
_ formation to circuit trace the system” (note 15, supra, AF 
2 at par. 9.2), 


48“These numbers and other identifying data on cables 
~ and equipment shall be noted on the wiring ‘schematic: so 


that it shall be easy to follow the operation of the . 


= cued noe 15, ‘supra, AF 2 at par. 9. ae 


Summarizing 


* cables long enough to permit their remov- 
~ al to a workbench va still connected ie . 


the system. 


(AF 1 at 5). 


“Comment: | oe 
The. installation was ae as . specified 


here. In fact, remote control. units are 


stuffed into.the bottom of the cabinet on. 
the floor. It was necessary to unplug these 
units completely before removal was. possi- 
ble. Also, removal was made. more difficult 


by the maze of unlabeled wires interfering 
with component movement. et 


| (AF 34 at 10). 


: Contractor’ s Proposal: — 


All inputs and outputs will enter and 


leave the racks on terminal boards. The. 


change-over switch from separate rooms to 
the combined rooms will be relay-operated. 

All wiring will be done in the best com- 
mercial standard method. | 


(AF 1 at 9). 


Comment: 7 

The rack wiring ¥ was not fnstalleda as per 
contractor specifications. Only one termi- 
nal board was used, and wiring was not 
supplied “in the best commercial stand- 
ards” by any. eon of the. imagination. — 


Le. 


(AF 34 at 10-11). 
To support its position, the Gov- 
emment. relies heavily upon the 


report of its consultant (NAVCO) _ 


-45ANl wiring and cabling shall be accomplished in a_ 
neat and workman like manner” (AF 2, Functional 


from which we have quoted above. 
-its findings, 
NAVCO states that. the contractor 


did not adhere to: the Govern- 
ment-supplied - specifications and 


did not fully conform to the speci- 


fications set forth in its own pro- 
posal (AF 34 at 1). In its report 


(pages 3-5) NAVCO found conflict. 


_ between the Government-supplied 
specifications and the contractor’s — 
| technical ‘Proposal.’ The consult- 


... “Tt is Saharan that the simple system originally: 
.. Specified for the room. was redesigned, making it unduly. 
complex and therefore impossible for semi-skilled person- 

- nel to operate and maintain.” 


(AF 34 at D 
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ing firm also found that in some 
instances the failures encountered 


were attributable to the contrac- 


tor not. having adhered to. the 


Government’s original specifica- 


tions.” It is clear from the 
NAVCO report that improper 
wiring was considered to be the 
primary cause of failure of the 


system. This is illustrated by the 


following _ ee from 3 the 


~ report: | 
Specifically, the bulk of the problem lies in 


* the complex and incorrect wiring, not in | 


_ the services of NAVCO and Cardi- 


the equipment components per se. * * *. 


a re: Pe 


* * * fTJhis equipment was, however, 
incorrectly wired together as a system and 
thus will not. perform stated func- 
tions. * * * oe 


3 ee * * 


* * * [Cjlear cases of bad wiring prac- 


tices, loose connections, and improper con- 
nection and utilization of equipment, have 
created a’ situation that is totally inad- 
equate; * * *. 
* * * ‘ e = 

om [T]his activity should include a 
complete rewiring of equipment and wire 
runs (both FM-radio equipment command 
and audio circuits) * * *. 


(AF 34 at 12- -14). | | 
Position of Appellant. 


The appellant vigorously denies 
that it is liable for the excess 
costs claimed by the Government 
_ by reason of breach of warranty. 
_ In support of its position, the ap- 


2% After quoting paragraph 1.2.4 of the Government’s | 


original specifications (“The audio system shall not 

- permnit both micréphone pick-up and voice playback si- 
‘multaneously.”) and noting that page 7 of the tontrac- 

- tor’s proposal alludes to elimination of feedback Ievels 
‘(indicating that speakers and microphones will be al- 
lowed to operate simultaneously), the report states: “The 
audio system is largely inoperable because of feed-back 
problems” (AF 84 at 3), 
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paildnt raises nucstiond related 


primarily to the reprocurement _ 


contracts used as a basis for the 
excess costs claimed by the Gov-— 
ernment, as well as questions per-. | 
taining to the nature of the con- | 
tract awarded to the appellant 
and performance under such con- 
tract. 3 7 
Respecting the cépnscutenient 


‘contract, the appellant states (i) . 
that the amount claimed by the 


Government for the. reprocure- 
ment costs incurred in obtaining 


nal Systems, Inc., were improper 
since NAVCO. was an. interested 
party in the proceeding having 


bid previously on this particular 


contract. and Cardinal Systems, 
Inc., was’ the sole-source subcon- 
tractor; (ii) that absent any type 
of default proceeding, the dividing 
up of purchase orders to remain 
under the $10,000 limitation was 
improper procurement; (iii): that 
no showing has been made that 
the Government properly mitigat- 
ed damages because in effecting 
the reprocurement the Govern- | 


ment did not solicit offers from 
-any concerns other than NAVCO 


and Cardinal Systems, Inc., (iv) 


that the dollar amount involved 


in the procurement in comparison 


to the original contract price is 
itself prima facie evidence of the 


absurdity. of claiming that the 
amount was reasonable; and (v) 
that the reprocurement contract © 
with NAVCO and Cardinal Sys- 
tems, Inc., call for. providing serv- 
ices outside the scope of the items 


identified by the Government as 


covered by the warranty within 
the specified period of 1 year. 


ag) ss BERGEN EXPO SYSTEMS, 
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Concerning the formation of the 


contract here in issue, the nature 
of performance thereunder and a_ 


possible cause of some of the post- 


acceptance problems, the appel- 


lant states (i) that. the Govern- 


ment cannot ignore the fact that 


it had accepted the contractor’s 


technical proposal containing ex- 
ception to the Government-fur- 
nished specifications; 24 (ii) that 
the Government conclusively ac-— 
cepted the installation of the 
system called for by the contract; 
_and (iii) one of the reasons for the 
failure experienced following ac- 


ceptance may have been the lack 


of qualified personnel to run a 


~ complicated system. In his un- 
‘signed statement, Mr. Bill Merrill 
of Bergen Expo Systems. Inc., 
Braves 
By When we were installing the Syatenn. 
the user’s staff repeatedly claimed that the 
system that we were installing as per our 
contract was not what they had wanted 


-and was more complicated than they felt: 


they could support. Furthermore, they had 


no dedicated operator at the time of instal- - 


lation and we were given secretaries with 
shorthand notebooks to train. | 


* . re * * ° > Ok 


7. We left with two fears: (a) that there 
were no qualified operation personnel and 
therefore, no one to run a popes 
- system. 


(Appellant’s 


| Brief, “Merrill state- 
ment, at 2). ~~ 


Earlier in his anaigned: state- 


ment, Mr. Merrill had offered the 


following comments on the items. 


. 2The Government may have ignored the. differences 


between some of the requirements of its specifications 
and those set out in the contractor’s technical proposal 
in reliance upon the Order of Precedence clause (note 3, 


supra). If so, the reliance is misplaced. The inclusion of 
such a clause in the request for proposal could not alter 


the legal principles governing offer and acceptance; nor 

should it be interpreted so as to deprive the standard 

‘clauses of the General Provisions of their ordinary cover- 

age, See, for example, Morrison-Knudsen Co., Ine. v. 
United States, 184 Ct. Cl. 661, 688-89 (1968). _ 


the |  @outractor cpus re- 


mained open under the terms of 
the contract warranty. 


L Government’s letter of August 22 (Ex- 
hibit 23) is the last request before their 
threat of action. It states only items 1-3 
and 5 and 6 of Exhibit 17 remain open. 
There is no reference to any unfinished, 
not working, improperly installed 


system—merely a few warrantee items. 


‘(Appellant’s - Brief, Merrill state-_ 


ment, at 1). 22 


eae 


Except for only one item, the al- 
legations made by the appellant 


_with respect to the reprocurement 


contracts are conclusory state- 
ments unsupported by the evi- — 
dence of record. As to item (v), 
however, the documents in the 
appeal file indicate that except for 
the Government’s claim involving . 
the Cardinal Systems, Inc., wire- 
less control, a serious question 


exists as to whether the contrac- __ 


tor was apprised of the claim now 
asserted by the Government 
within 1 year of acceptance, as re- 
quired by the warranty clause. 


Giving effect to an admission 


made in the Government’s brief 
at -page 11, acceptance is pre- 
sumed to have occurred in Octo- 
ber of 1977. It does not appear 
that the appellant was apprised of 
the claim predicated upon having 
the “entire system * * * reworked 
in accordance with the intent of 
original specifications’ (AF 34 at 
14) until the contracting officer’s 
decision was issued on Mar. 26, 

1980 Ge, approximately ie 


months after acceptance). 


221n its reply brief at page 2, the appellant states that 
the contracting officer’s letter of Mar. 8, 1979 (AF 30), 
left open only two issues to be covered within the scope 
of the warranty, t.e, the two rear projection screens 3 and 
the radio control units. 
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- We now turn: to the question 
raised by the appellant concern- 


ing the formation of the contract. . 
The appellant is correct in stating 
that the Government cannot ignor | 


the fact that it had accepted the 
contractor’s proposal containing 


exceptions to the Government-fur-. 


nished specifications. The Govern- 
ment’s consultant was of the same 


view and found the differences be-_ 
tween the Government-furnished | 


specifications and the contractor's 
proposal involved several key sub- 
systems of the contract specifica- 
tions (note 2, supra). Since the re- 
procurement contracts appear to 
_ involve having had the entire 


system reworked in accordance 
with the intent of the original. 


specifications, it is at least doubt- 
ful that the reprocurement con- 


tract can properly form the basis 


for measuring excess costs to the 


Government in a breach of war-. 


_ ranty case. We need not decide 
the several questions involved in 


the above discussion, however, 
since our decision — rests upon 


other grounds. 
The Government has shown 
that the work performed by the 


contractor was unsatisfactory in a 
- number of material respects. In an 


| apparent effort to meet the Gov- 


- ernment’s criticism, the appellant: 


has attempted to. show that a 
number of the problems experi- 
enced in the use of the system 


was due to the fact that there 


were no operation personnel at 


the Government facility in Me- 


tairie, Louisiana, who were quali- 
_ fied to run a complicated system. 
Assuming, arguendo, that there 
were no such qualified personnel 
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vaileble at Metairie for eae of 
the time in question, this condi- — 
tion (if it existed) would have had 


~ no bearing on the failure of the 


contractor (i) to number and tag 
cabling; (ii) to provide a complete — 
wiring diagram of the system; (iii) 


to furnish a book of instructions 


including complete schematics for — 
each and every piece of equip- 
ment; and (iv) to complete the 
training of Government personnel 


before. tendering the audiovisual 


system for acceptance (notes 15-_ 


text). The failure of the contractor 
to furnish these contractually re- 
quired items may have had a: 


‘great deal to do with the difficul- 


ties experienced by the Govern- | 
ment personnel in Metairie who 
were assigned. to operate the | 
system. 

- Based upon the record made: i in 
this proceeding, the Board finds © 
that the contractor’s performance 


of the contract was deficient ina 
number of important -respects. In | 
our view, however, the crux of the 

- case, is whether in the circum- | 


stances present here the Govern-. 
ment may recover for breach of | 
warranty after final acceptance 
has occurred. 


The case of Instruments for In- 


dustry v. United States (note 14, 

supra), involved a claim asserted 
by the Government under a guar- 
anty provision contained in a 
Navy contract for electronic coun- 


termeasure equipment. In its deci- 


sion the court noted (i) that under 
the contract terms inspection was 
made and acceptance finalized at — 


the contractor’s plant and (ii) that — 
within 1 year of delivery the con- 


and accompanying 


import of the most 
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tracting officer had notified the 
contractor that. the equipment 
_ had been defective upon delivery 
and acceptance. The Court of Ap- 

peals took cognizance of the fact 


_ that the case involved another in- 


- stance of the frequent tension in 
Federal procurement between two 


form clauses, both bearing on the 


_ same general subject and both in- 
serted into the same Government 


contract without explicit reconcili-- 


ation. It also noted: Gi) That at no 
time had the Government con- 


tended that the defects it claimed: 


to have discovered were latent; (ii) 


that any fraud or gross mistake 


amounting to fratid were in any 
way involved; and (iii) that there 
was no assertion that the defects 
in question had surfaced or come 


_ into being after delivery. The only 
issue Was said to be whether. the © 


Navy’s rights under the Guaranty 


clause, with respect to preexisting | 
nonlatent defects, survive accept- 


ance under the Inspection clause. 


Addressing the suggestion that — 


full reconciliation of the provi- 
sions of the Inspection clause and 
those of the 


clause (“Except as otherwise pro- 
vided in this contact”’),?° and by 


assuming that the Guaranty pro- 


vision “provides otherwise,’ the 
court observed that the obvious 


vice of the suggested adjustment 


is that it subverts the clear 
important 


aspect of subpart (d) of the Inspec- 


tion clause (‘‘Acceptance shall be. 


conclusive except as regards 
| latent defects, fraud or such gross 


“Cited as involving a reconciliation so accomplished 
(496 F. 2d 1160-61) is the decision of this Board in Feder- 
al Pacific Electric Co., IBCA-334 (Oct. 23, 1964), 71 LD. 
384, 388-89) 1964 BCA par. 4494 at 21,585. 


of the “Inspection” 


| Guaranty clause 
could be attained through the 
prefatory phrase of the Inspection . 


mistakes as amount to fraud”) 
which affirmatively gives signifi- — 
cant. rights to the contractor in 
the absence of stated exceptions. _ 

The rationale for the decision — 
cited is stated in the following 


terms: 


. [CJontractors. could not be satel " an- - 
ticipate that this camouflaged and unusual 


reversal of the normal role of subpart (d) 
clause would follow 
from the bland generality of “[elxcept as 
otherwise provided in this contract,’ espe- 
cially since there is no reference to any 


particular clause which ‘provides other- 


wise’ and no indication in the “Guaranty” ' 
article that it has any impact on the “In- 
spection” provision. A more direct and spe- 


cific caveat would be necessary, and has in 


fact been used in other form of federal . 
contracts to show that acceptance does not 
have the effect the language of the “In- | 


‘spection” provision, if read alone, plainly 


gives it. 


* * * le * 


There can be no doubt that the interpreta- 


tion favoring the contractor is ‘reasonable 


and practical.” See United States v. Seck- 
inger, supra, 397 U.S. -at 210-211. The ex- 


press terms of the “Inspection” clause are 
given full effect as to non-latent. defects, 
and, absent an acceptance expressly and © 


reasonably conditioned upon the Govern- 
- ment’s later inspection of the supplies and 
- equipment, 


the one-year—after-delivery 
portion of the “Guaranty” article is con- 
fined to latent defects. [Footnotes ernie’ 


(496 F.2d at 1160- 61). 


In essential respects ss condi- 
tions present in the instant 
appeal are very similar to those 
involved in Instruments for Indus- 
try, supra. The language of the in- | 
spection article quoted in the deci- | 
sion is identical with the provi- 
sion of the Inspection clause with — 
which we are here concerned. In 
this case there is no “notwith- 
standing” type en in the 


*The Guarantee lanes involved in Federal Pacific 
alas ceas Co., note 23, aOR peer in especially perti- 
Cine reratie 
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warranty clause; nor was there 
such a provision in the Guaranty 
~ article contained in the Jnstru- 
ments for Industry case. In both 
‘cases the Government concedes 
that final acceptance had _ oc- 
curred and in both cases the Gov- 
ernment contends that the defects 
on which the warranty or guaran- 


ty claims are based were present. 
at the time of final acceptance. In . 


neither case has the Government 

shown or even specifically alleged 

that the.defects in the accepted 

equipment were latent. , 

_. Based upon the record made in 
these proceedings, the Board finds 

that the primary case of the fail- 


ure in the audiovisual’ system on 
which the warranty claim is based ~ 


was improper wiring. The Board 
further finds that even a cursory 


inspection of the system at the 
time of acceptance would have | 


- shown whether the contractor had 


(i) numbered and labeled the ca-. 


bling; (ii) furnished diagrams to 
assist. in the tracing of the cir- 
cuitry; (iii) supplied required sche- 
matics and instruction books; (iv) 


performed the wiring in a work- 
(v) connected — 
wires or cables; or (vi) aligned one — 


manlike manner; 


35 mm _ projector by having it 


propped up on one leg with a pack | 


of sandpaper. 
The Department counsel at- 
tempts to avoid the consequences 


nent part: “[TJhe contractor hereby agrees to repair or 


_ replace any equipment or part thereof which fails in op- 


eration during normal and proper use within one year 


- from date of completion of installation due to defects in | 
’ design, material or workmanship, notwithstanding that 


final acceptance and payment may have been consum- 
mated * * *.” 71 LD. at 385, 1964 BCA at 21,583. 

. Federal Pacific Electric was among the cases cited in 
Instruments for Industry (note 14, supra) as involving 
more explicit terms of reference in the area in question 
than. were contained in the contract the court was con- 
struing (496 F.2d 1161 n. 12). 
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of the inadequacy of the Govern- 
ment’s inspection. prior to accept- 
ance by asserting that 

“[aleceptance of the system by the | 
Government was not conclusive as 
to either patent or latent defects” 


(Govt. Brief at 3). A similar argu- _ | 
‘ment was rejected in Instruments | 


for Industry, supra, however, and 
we reject it here on the authority 


principally of that decision. 


Decision 

For the reasons stated and on 
the basis of the authorities cited, 
the Government is not entitled to 
collect the sum of $15,673.66 or 
any other amount under the au- 
thority of the warranty provisions 
contained in this contract.2> The 
appeal | is granted. © , 


—WiitaM F. ‘MeGaae 
Chief . Administrative Judge 


I CONCUR: 


G. Herpert PACKWOOD 


musta ne Judge 


RHONDA COAL CO., INC. 
4 IBSMA 124 


"Decided September i ae | 982 


Appeal by Rhonda Coal Co., Inc., 
from the Apr. 17, 1981, decision ) 
of Administrative Law Judge 
Tom M. Allen, sustaining Office — 
of Surface Mining Reclamation 
and Enforcement jurisdiction 
and the validity of Notice of Vio- 


The record does not disclose what portion, if any, of 


the excess costs claimed may have been withheld from _ 


the contractor under other contracts with the Govern- 
ment. 


- APPEARANCES: 


0) = ss RHONDA COAL CO.» 


pene 21, 1982 


lation No. 80-I-87-17 Docket No. 
CH 1-1-R). -_ 


| Affirmed as. modified 


1. Surface Mining Control and 


Reclamation Act of 1977: Admin- 


istrative Procedure: Burden of | 


Proof—Surface Mining Control 
and. Reclamation Act of 1977: 
Evidence: Generally eae 

A prima facie case is made where suffi- 
cient evidence is presented to establish the 
essential facts. It is evidence that will jus- 


tify but not compel a finding in favor of 


the one presenting it, unless it is contra- 
dicted and overcome by other evidence. 
How much evidence is required may vary. 
- with the nature of the case and with the 
_ relative availability of the evidence to the 


> person charged with the burden of estab- 


lishing the prima facie case. 


2. Surface Mining Control and 


Reclamation Act of 1977: Var- 


- jances a and a 2-Acre 


The area of an access and haul aa used 
by more than one coal mine operator is 
properly attributed, at least in part, to 


each operator in calculating the extent of - 


the surface area affected by that operator 


| for the ‘purpose of determining whether 
_. the operator qualifies for the 2-acre ex-— 
emption of sec. 528(2) of the Act and 30° 


CFR 700.11(b). 
Dennis E. 
Jones, Esq., Jones and Godfrey, 


_ Lebanon, Virginia, for Rhonda 


Coal Co., Inc.; Harold Chambers, 


_Esq., Office of the Field Solicitor, — 


Charleston, West Virginia, James 
M. McElfish, Attorney, and 
Marcus P. McGraw, Esq., Assist- 
ant Solicitor for Litigation and 
Enforcement, Office of the Solici- 


tor, Washington, D.C. for the Of- 
Mining | 


fice of § Surface — 
- Reclamation and Enforcement. 


validly issued. Thus, 
issue to be decided by the Admin- 
istrative Law Judge was whether 
OSM had jurisdiction over the 
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OPINION BY 
ADMINISTRATIVE JUDGE 
" PARRETTE 


“IN TERIOR BOARD OF 
_ SURFACE MINING AND 
RECLAMATION APPEALS ~ | 
Rhonda Coal Co., Inc. (Rhonda), 
has appealed from the Apr. 17, 
1981, decision of Administrative 


Law Judge Tom M. Allen, Docket 
~ No. CH 1-1-R, which held, pursu- 


ant to an application for review, 
that the Office of Surface Mining 


Reclamation and Enforcement 


(OSM) had jurisdiction under the - 
Surface Mining Control and Rec- 
lamation Act of 1977, P.L. 95-87, 
Aug. 8, 1977, 30 U.S.C. §§ 1201-_ 
1328 (Supp. II 1978) (the Act), and 


its implementing regulations, 30 


CFR Chapter. VII (the. regula- | 
tions), to issue Notice of Violation 


No. 80-I-87-17 charging Rhonda. - 


with two violations of the Act. 
Prior to the hearing the parties 
stipulated to the fact of the viola-— 
tions and that, if OSM had juris- 
diction, the notice of violation was 
the only 


Rhonda mine. The mine was stip- 


_ ulated to consist of a surface area 
of 1.67 acres. In addition to this 


acreage, which was utilized exclu- _ 


sively by Rhonda, another 1.2 


acres of unpermitted haul road 
was jointly utilized by Rhonda 
and an-adjacent operator. Rhonda 


nevertheless maintained that the 


mining site was exempt from Fed- | 
eral regulation because the Vir- — 
ginia Surface Mining Control and 


Reclamation Act of 1979 exempts : 


parcels of 2 acres or less from 
State regulation. | 
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The Ad miniateative Law Judge 
found the evidence sufficient to 
hold Rhonda subject to the Act for 
disturbing i in excess of 2 acres, not 
because of its joint use of the haul 


road with two other companies, 


but because the evidence was suf- 
ficient to warrant a conclusion 
that such a degree of economic in- 
tegration existed between the 


~ companies involved that, for the 


purposes of the Act, liability could 


not be escaped by defending on 


the ground of an independent con- 


tractor relationship. The Adminis- 


trative Law Judge therefore re- 
garded the surface areas dis- 
turbed by all of the companies to 
- be disturbed by each of them (for 
the purpose of inclusion under the 
Act) and sustained OSM’s jurisdic- 


tion. We affirm the decision, as. 


modified herein. 
Facts — 


Pursuant to an inspection . on 
Sept. 17, 1980, OSM. inspector 


Dewey K. Brock issued Notice of. 


Violation No. -80-I-87-17 . to 
Rhonda, alleging two violations of 


the Act for (1) failure to pass all. 


surface drainage from the dis- 


turbed area through a sedimenta- : 


tion pond prior to its leaving the 
disturbed area, in violation of 30 
CFR 717.17(a),. and for (2) failure 
to display a proper mine identifi- 


cation sign, in violation of 30 CFR 
717.12(b).. Rhonda admitted the 


facts but sought a hearing on the 
issue of Federal jurisdiction. — 


Rhonda operates an unpermit- 


ted deep mine located on the 
North Branch of Garden Creek off 
State Route 624 


County, Virginia. Rhonda ad- 
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mitted disturbing 1.67 acres of 
surface area at the site. Near | 
Rhonda’s mine is. another deep 
mine operated by Dominion Coal 
Corp. (Dominion). The two mines 
are in the same hollow, and both © 
companies mine the same seam of 

coal (the Widow Kennedy seam). 


There are no other mines in the | 


hollow. All of the coal on both 
sites is owned by Jewell Smoke- 
less Coal Corp. (Jewell), which 
leases it to Rhonda and Dominion 
for extraction operations. Jewell | 
purchases the entire peoducuer of 


_ the two lessees. 


Rhonda and Dominion are sepa- 
rated by a haul road, constructed 


by Jewell, which is used jointly by 


the two companies. Although 
Jewell has deeded the road to Bu- 
chanan County, there are no occu- 
pied homes along the road, and 
Jewell continues to maintain it. 


In addition, Jewell performed the 
-_ corrective work to abate Rhonda’s 


drainage violation. The lower por- 
tion of the haul road, used by 
and Dominion, 
which commences about 300 feet. 
from Route 624 and runs to the 
Dominion mine, is. unpermitted 


‘and disturbs an additional area of 


about 1.2 acres. The middle por- 
tion is permitted to Dominion. 
The upper portion, which is also 


- unpermitted and runs from Do- | 


minion’s site to Rhonda’s site, is 


used primarily by Rhonda and | 
was included in the 1.67-acre area 
survey of the Rhonda site. Rhonda 


is licensed by the State of Virgin- 


ja as an underground mine but 


claims exemption from the State’s | 
surface mining laws because its 


- cense applications 
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ema mining site does not exceed 


2, surface acres. 
In abating Rhonda’ s drainage 
violation, Jewell constructed a 


culvert to drain Rhonda’s site into | 
~Dominion’s sedimentation pond. 


In addition, Jewell’s employees 
handled all. of the permit and li- 
for Jewell, 
Rhonda, and Dominion. Jewell 
-also paid the reclamation fees for 
Rhonda from 1977 through the 
third quarter of 1980; and filed 
the required reports on its behalf. 


A holding company, Elk River Re- 


sources, owns stock in. both J ewell 
and Dominion. 


Argumen ts 


As a ‘consequence of. this sie 
tionship, OSM argued at the hear- 
ing and upon appeal that compa- 
nies such as Jewell should not be 
permitted to evade their responsi- 
bilities under the Act by contract- 
ing with two or more smaller ‘op- 
‘' erators to exploit their reserves if 
the smaller companies are then 
required to sell all. of their coal 


back to the lessor. Here, according 


to. OSM’s brief: 


Rhonda clearly benefitted a the ar- 
rangement adopted between it, Dominion, 
_ and Jewell Smokeless. It was able to use a 


~ haulroad, which would have, if used by 


Rhonda alone, clearly put it over the two- 
acre limit, to use a sedimentation pond 


permitted to another company (Dominion), — 


- relies on James Moore, 1 IBSMA 


to obtain maintenance and construction 
services from Jewell Smokeless, and in 


short, to enjoy the advantages of a large . 


operation while attempting to assert the 


privileges of a small one. The legislative 
history of the two-acre exemption reveals — 


_ that it was not intended to be used by in- 
terconnected, economically integrated 
mining entities. The two-acre exemption 
was included in each version of the Act con- 
sidered by Congress. The express purpose 
for this exemption was to eliminate. the 


need to regulate small: operations which | 


ing: 


ei | 


Me 


cause “very little environmental damage” 
and whose regulation would be burden- 


some to the regulatory authority. S. Rep. 


95-128, 95th Cong., 1st Sess. 98 (1977). Cer- 


tainly those policies are not served by rec- 
ognizing such an exemption under the _ 
facts of this case. 7 


The complex series of capaiaes aiiaiis : 
and contractual agreements employed by 
Jewell Smokeless, Dominion Coal, and © 
Rhonda Coal in this case reflects just an- 


other effort to evade the provisions of the 


Act. Although subtler than the familiar 


ploy of deeding haulroads to local govern- 


ments, the present approach is a product 
of the same tendency to conceal the actual _ 
effect of a mining operation behind a mere © 
technical facade. By exalting form over | 
substance, these companies would have 
this Board treat them as separate oper- 


ations for the purpose of jurisdiction. OSM 


submits that to honor an organizational 
facade such as presented by the facts in 


_ this case would severely undercut the poli- 


cies contained in the Act and regulations. 


Rhonda, | on the other hand, 


urges upon appeal that the issues — 


in this case are simply the follow- 
“(1) Whether the Office of 
Surface Mining proved by a prima 


facie case that the appellant was 
subject to the Act[; and] (2) wheth- 


er the Administrative Law 
Judge’s factual determination for 
holding. Jewell Smokeless Coal 
Company, Dominion Coal Compa- 
ny, and the appellant, Rhonda 
Coal Company, as a person as de- 
fined within the Act is 5 supported 
by the record.” . 

As to the first: issue, Rhonda: 5 


216, 86 I. D. 369 (1979), arguing 
that if it is not shown that its op- 


‘eration meets the threshold test | 
of being subject to State regula-. 


tion (in Moore, under Kentucky | 
law, the removal of more than 250 
tons of coal within 12 months), 


that. operation cannot be subject 


to OSM jurisdiction. In Rhonda’s 


case, “Section 45.1-200.1 fof the 
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Code of Virginia, 1950, as eh | 


ed] states that the provisions of 
. Chapter 17 (§ 45.1-198, et: seq.) of 
Title 45.1 shall not, as of March 


20, 1979, apply to the extraction. 
of coal for commercial purposes 


where the surface mining oper- 
_ation affects two (2) acres or less.” 
Rhonda’s brief goes on to say: 


It is clear from the statutory interpreta- . 


tions as well as from the evidence present- 
ed in the instant case that Rhonda Coal 
‘Company, Inc., was exempt pursuant to 
45.1-200.1 of the Code of Virginia, 1950, as 
amended, from regulation by the Virginia 
Regulatory authority. The only require- 
ment for the appellant in operating its un- 
derground mine was that it obtain an un- 
_ derground mine license. The record indi- 
cates that no surface mining permit had 
been secured by the Appellant nor that 
one was required. Indeed, by way of stipu- 
lation, OSM stipulates that the total sur- 
face disturbed by the Appellant, Rhonda 
_ Coal Company, Inc., was 1. 67 acres Tr. at 
- 6). 


This teibanal and the agents for tiie Sec- . 


retary of the Interior need only review 30 
U.S.C., § 1278 (2) which states the extrac- 
tion of coal for commercial purposes 


[where] the surface mining operation af-. 


fects two (2) acres or. less is exempt from 


the provisions of the Act. Indeed, the Di- 


rector in implementing its regulations in 
the interim program. at 30 CFR. 
§700.11(>) complied with the authority 
given to him under 30 U.S.C. § 1278 which 
states the extraction of coal for commer- 
cial purposes [where] the surface coal 
mining and reclamation operations affects 
two (2) acres or less, but not any such op- 
erations conducted by.a person who affects 
Or intends to affect more than two (2) 
acres in physically: related sites, shall ‘be 
exempt from the’ operation of the Act. 


As to the second issue, Rhonda 
recognizes that the 


establish a prima.facie case and 
that the decision of the Adminis- 
trative Law J udge, finding that 
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| — ultimate. 
burden of persuasion. rests with it, 
but it argues that OSM failed to — 


did not remove or 
remove more than 250 tons of coal 
in a 12-month period. Since the 
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“Rhonda had disturbed in excess of | 


2 acres because of its association 
with Dominion and Jewell, ‘was © 
contrary to the evidence. 

Rhonda therefore moved at the 
hearing for a dismissal. of the case 
on the ground that there was in- 
sufficient evidence of an economic — 
connection between Dominion or 
Jewell and Rhonda; and when 
that motion was denied by the 
Administrative Law Judge, it 
rested its case. Thus, no evidence 


was presented by Rhonda to rebut 


OSM’s evidence of interrelated 
ownership of the three companies. 


Discussion 


[1] We cannot agree with Rhon- 


da’s statement of the issues in 


this case. As we noted in Moore, 
supra, a prima facie case is made 
where sufficient evidence is pre- 
sented to establish the essential 


facts. It is evidence that will justi- 


fy but not compel a. finding in 
favor of the one presenting it, 
unless it is contradicted and over- 
come by other evidence. How - 


much evidence is required may, of 


course, vary with the nature of 
the case and withthe relative 


availability of the evidence to the 
person charged with the burden of 


establishing the prima facie case. 
- Moore was a case in which the 
Board decided that the burden 
was on the operator to prove that 
he was exempt from regulation 
under Kentucky law because he 
intend to 


record did not support his conten- 
tion that. he. mined less than that 
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‘amount, the Board held Moore 
subject to OSM jurisdiction. — 

The decision in Moore relied 
upon Dennis R. Patrick, 1 IBSMA 


158, 86. LD. 266 (1979), in which 


the Board accepted. a determina- 
tion by the Director of the Divi- 


sion of Permits, Kentucky Depart- 


ment of Natural Resources and 
_ Environmental Protection, that 
Patrick’s proposed excavation of 


coal incident to a housing develop- 


ment project would not constitute 
strip mining under Kentucky law 


and that Patrick would not be re- 


quired to obtain a strip mining 
permit. Patrick also introduced 
into evidence a copy of a policy 
memorandum issued by the Secre- 


tary of Kentucky’s Department of 


Natural Resources and Environ- 
‘mental Protection, upon which 


- the Permit Director’s decision was 


based, holding that coal extrac- 
tion that was incidental to a con- 
struction project was not subject 
to the State’s strip mining law. 
Thus, Patrick’s mining of coal was 
not subject to regulation within 
_ the scope of any of the initial per- 
formance standards. 


Here, the situation is quite dif 


ferent. Rhonda is in the business 


_ of coal mining as such, a business 
- Clearly regulated by the State of 
- Virginia (see secs. 45.1-1 to 45.1- 


~ 380, Code of Virginia, 1950, as 


amended); and thus is obviously | 
subject to the Act unless the State 
exempts it. No evidence of exemp- | 


tion as such was presented to the 
Administrative Law Judge, as was 
done in Patrick. Instead, Rhonda 
relies on the mere existence of the 


| Virginia 2-acre exemption provi-_ 


sion, sec. 45.1-200.1 Code of Vir- 
ginia, 1950, as amended, assuming 


415-259 0 - 83 - 30 


-Co., 
(1980), and cases cited at 51. That 


that it could be charged with only 
the 1.67 acres it held exclusively. 

We do not accept: that proposi- — 
tion, nor do we agree with Rhon- 
da’s apparent assumption (in its 


-postulation of the issues) that the 
burden was on OSM to prove that 


Rhonda’s mining site was not 
exempt under Virginia law once 
Rhonda’s 1.67-acre site survey had 


been put into evidence. The Vir- . 
ginia Surface Mining Control and 
Reclamation Act of 1979, 
-45,1-226—270.7, Code of Virginia, 


Secs. 


1950, as amended, defines ‘Coal 
Surface Mining Operations” to in- 
clude “[alctivities conducted on > 
the surface of lands in connection 
with a surface coal mine or * * * 
surface operations and surface im- 
pacts incident to an underground 
coal mine.” This definition is the 
same as the one in 30 CFR 700.5 
and, as the Board has previously 
noted, the. authorities are in 
agreement that one seeking an ex- 
ception from the coverage of a 
statute must affirmatively estab-— 
lish it. See Daniel Brothers Coal 
2 IBSMA 45, . 87. I.D. 188 - 


Rhonda was engaged in a surface 
coal mining operation and failed 


to meet Federal performance 


standards is all OSM was required 
to prove. It was for Rhonda to 


assert and prove that it was enti- © 


tled to an. exemption from those 
standards. : 

~ In summary, we. agree with the | 
statement of the Administrative 


Law Judge that: “The sole ‘issue 


[is] whether or not [Rhonda] is 
subject to the Act, (1) by virtue of 


the inclusion of the haul road in 


the disturbed area, and/or (2) by 
virtue of its association with Do-. 
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-minion Coal Company and J ewell . 


_ Smokeless Coal Company.” 

[2] We will discuss the haul 
road issue first, since we believe, 
- contrary to the Administrative 
~ Law Judge’s holding, that it is de- 
terminative of the case. In this 
context, we note that the Virginia 
definition of surface coal mining 
continues to parallel. the Federal 
definition in regard to Boul and 
access roads: _ | 


Such areas shall also include- any adja- 


cent land, the use of which is incidental to 
any such activities, all lands affected by. 


the construction of new roads or the im- 


a provement or use of existing roads to gain 


access to. the site of such activities and for 

_ haulage, and excavations, workings, | im- 

~ poundments. ae 45.1-229 He italics 
added.] _ | 


Thus, the question is Suather 


Rhonda can_ reasonably be 


charged with affecting the 1.2 


~acres which constitutes the unper- 


mitted haul road from Route 624 


_ to the edge of the Dominion mine. 


-. Even assuming Rhonda, as only 


one user among as many as three 
companies, should not be charged 
with more than one-third of the 
acreage involved, the one-third 
_ still amounts to approximately 0.4 


~acres which, when added to Rhon- 


da’s admitted  1.67-acre _ site, 
equals more than 2 acres. 

. Accordingly, the Adiminieeatye 
Law Judge was incorrect in stat- 


ing that the relationship of the 


users to each other in this case. 


-. materially affects the issue re- 
fy garding the haul road: In our 
- view, if Rhonda makes substantial 


. use of a common haul road, suffi- 


cient to attribute more than an 


additional. 0.83 acres to Rhonda’s’ 


1.67-acre site, for a total of more 
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than 2 acres, then the degree of — 
economic integration among the — 
three companies can be immateri- 
al. The issue of economic intergra- 
tion becomes essential in the con- 


text of a haul road only if a single 


or combined site, including its at- 


tributed portion of a common 


haul road, aggregates only 2 acres 
or less, That is not the case here. | 
The 2-acre exemption is therefore 

not applicable, and Rhonda is_ 

clearly subject to the Act: on this 
basis alone.’ 

OSM presented siistantedl evi- 
dence to the effect that Jewell, 
Dominion, and Rhonda were an 
economically integrated operation | 
and that, therefore, as the Admin- 
istrative Law Judge found, the 


disturbance of the surface area © 
- caused by one should be attribut- — 


ed to all. However, we do not find 


It necessary to reach that issue in 


order to affirm the decision below. 
Accordingly, the decision of the 

Administrative Law J ne is a 

firmed as modified. ae 


BERNARD V. PARRETTE | 
Administrative Judge 


JUDGE 


CIALLY: | 
Although Rhonda and ihe iow 


‘ings Division have generated a | 


plethora of “issues,” there is only 


one that needs be: addressed - to. 
Was 


dispose of this matter: 


- 1We note that the Department’s recently published — | 
~ regulations dealing with the attribution of haul roads (47 


FR 33424, 33432, Aug. 2, 1982) take an even stricter view. 


According to 30 CFR 700. 11(b\(1), as revised, “[w]here a. 
-segement of a road is used for access OF coal haulage by 
more than one surface coal mining operation, the entire. __ 
‘segment shall be included i in the affected area es each of 


those operations meee 
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Rhonda engaged in a surface. 
mining operation of more than. 2 
acres? 


The following type of surface ; 


mining operation 1s not subject to 
regulation: “the extraction of coal 


for commercial purposes’ where — 


the surface mining. operation af- 
fects 2 acres or less.’”” 30 U.S.C. 
§ 1278(2) (Supp. II 1978); Va. Code 
§ 45.1-200.1 (1950), as amended. A 
surface coal mining operation con- 


sists of all activities conducted on 


the surface of lands in connection 
' with a surface coal mine, and sur- 
_ face operations and impacts inci- 
- dent to an. underground mine, and 
includes | 


Va. Code § 45,1-229L (1950), as 
amended. The Federal and State 


statutes are identical in both in- 
stances. | 
; Disregarding | its use ‘of a had é, 
: road, Rhonda is mining less than — 


2 acres. If that were the end of it, 


that is not the end of it. The evi- 
dence clearly shows, and the prin- 


cipal opinion has found, that the _ 
unpermitted haul road that was | 


being utilized by Rhonda along 
with Dominion (and possibly 
Jewell), contained more than 
three times the additional acreage 
required, which, when added to 
the 1.67 acres Rhonda’s operation 


has admittedly affected, totaled 


more than the 2 acres which 


would submit Rhonda to regula- 


tion. This is the only basis upon 
which we have found Rhonda qua 
Rhonda subject to OSM’s regula- 
tory authority./ It is a. sufficient 


- Only Rhonda has been cited for the violation. 


“all lands affected by 
 * * * the use of existing roads to 
gain access to the site of such ac- 
tivities and for haulage.” 30 
U.S.C. § 129128) (Supp. II 1978); 7 


- contradicted 


‘jad cull for that reason I concur , 
in the result. 


Metvin J. Mirkin) 
Administrative Judge 


ACTING CHIEF JUDGE FRISH- 
BERG CONCURRING: 


While I concur in Judge Par- 
rette’s decision and agree that dis- 
turbance of less than 2 acres is an 
affirmative defense, I am con- 
strained to point out that the 
“prima. facie” issue is a specious 
one for a more basic reason. Here 
the parties stipulated that the 
mine disturbed 1.67 acres of sur- 
face area: OSM also presented. un- 
testimony _ that. 
Rhonda was a user with two 
others of an unpermitted haul 
road which disturbed an addition- | 
al 1.2 acres. In view of the Board’s 
conclusion that at least one-third 
of that area, or 0.4 acres, is prop- 


erly attributed to Rhonda, OSM 


proved. in its case in chief that 


‘Rhonda had disturbed more than 
- 2 acres. Thus, the question of who 
Rhonda would be exempt. But 


had the burden .of proving or dis- 
proving a 2-acre disturbance was 
obviated at the outset. 


_ Newton FrisHBerc 
‘Acting Chief Administrative 
Judge 


JEFFCO SALES & MINING 
CO., INC. 
4 IBSMA 140 
Decided September 21, 1982 


‘Appeal by Office of Surface 


Mining Reclamation and En- 
forcement from the 


June 11, 
1981, decision of Administrative 
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Law ‘Judge J wacoh E. McGuire 


vacating Notice of Violation No. 
. 81-3-22-5 has ‘No. a 1-30- - 
| | — finent 


R) 
Reversed. 


1. Surface Mining Control and 
Reclamation Act of 1977: Hydro- 


logic System Protection: General- 


_ ly—Surface Mining Control and 
Reclamation Act of 1977: Water 
Quality Standards and Effluent 
Limitations: Discharges from 
Disturbed Areas 
The general rule is that all discharges 
from a sedimentation pond which receives 
surface drainage from areas disturbed by 
ongoing surface coal mining and reclama- 
tion operations must meet the effluent 
limitations expressed in 30 CFR 715.17(a), 
even when part of the drainage received 
by a particular sedimentation pond ema- 
nates from areas not disturbed by current 
operations. 


2, Surface Mining Control and 
Reclamation Act of 1977: Evi- 
dence: 
Control and Reclamation Act of 
1977: Water Quality Standards 
and Effluent Limitations: Gener- 
ally 

In a proceeding to review an alleged viola- 


tion of the effluent’limitations for iron and 
pH expressed in 30 CFR 715.17(a), OSM 


met its burden of establishing a prima 


facie case by its evidence that tests of 
water samples taken at the point of dis- 
charge of drainage from the sedimentation 
pond which received surface drainage from 
the. areas disturbed by the surface coal 
mining and reclamation operations showed 
iron and pH levels outside the applicable 
limits. 


3. Surface Mining Control and 
Reclamation Act of 1977: Admin- 
istrative Procedure: Burden of 
Proof—Surface Mining Control 
and Reclamation Act of 1977: 
- Variances and Exemptions: Gen- 
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erally—Surface Mining Control 
and Reclamation Act of 1977: 
Water Quality Standards and Ef- 
Limitations: Discharges 
from Disturbed Areas 


- An applicant for review claiming that ef- 


fluent limitations set forth in 30 CFR 
715.17(a) are not applicable to discharges 


‘from its sedimentation pond bears the 


burden of proving the facts upon which | 
the claim of inapplicability is based. | 


APPEARANCES: Robert C. Har- 
grave, Esq., Kinsey, Allebaugh, & 


King, Steubenville, Ohio, for 


Jeffeo Sales & Mining Co., Inc; 


Barbara S. Webber, Esa., Office 
of the Field Solicitor, Indianapo- 
lis, Indiana, Glenda R. Hudson, 
Ksq., and Walton D.. Morris, Jr., 
Esqg., Acting Assistant Solicitor . 
for Litigation and Enforcement, 
Office of the Solicitor, Washing- 
ton, D.C., for the Office of Sur- 
face Mining Reclamation and En- 
forcement. | 


OPINION BY 
ADMINISTRATIVE JUDGE 
MIRKIN 


INTERIOR BOARD OF 
SURFACING MINING AND 
RECLAMATION APPEALS 


The Office of Surface Mining: 
Reclamation and Enforcement 
(OSM) has appealed from the 
June 11, 1981, decision of Admin- 
istrative -Law Judge Joseph E. 
McGuire, Docket No. IN 1-~30-R,. 
which held, in a combined appli- 
cation for review and temporary 
relief proceeding, that OSM im- 


‘properly issued Notice of Viola- 


tion (NOV) No. 81-3-22-5 to 
Jeffco Sales & Mining Co., Inc., 


(Jeffco), pursuant to the Surface 


| Mining Control and Reclamation 
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Act of 1977, P.L. 95-87 (Aug. 8, 


1977), 


ing regulations, 30 CFR Chapter 
Administrative Law 
Judge ordered vacation of the. 
NOV, which charged Jeffco with 

violating 30 CFR 715.17(a) by fail- © 


VOL. 


30 USC. 
(Supp. II 1978), and its implement- 


The 


ing to meet effluent limitations 


relating to discharges from sedi- 


mentation ponds. The request for 
temporary relief was, consequent- 
ly, granted. On appeal OSM con- 
tends that the 


_..both the substantive and proce- 


“ | dural law applicable to this case.! 


: Factual and Procedural — 
i Background 


On Apr. 21, 1981, an OSM in- 


- gpector, following a routine in- 


- gpection of Jeffco’s surface coal 


mine (permit C-1142, Columbiana 


County, Ohio), served NOV No. 


- 81-3-22-5 on one of Jeffco’s prin- 
- cipals. The NOV charged a viola- 


tion of 80 CFR 715.17(a) for the 
failure to meet the numerical ef- 
fluent limitations for pH and i iron 
in discharges from the company’s 
sedimentation pond. The remedial 
action required was to meet the 


effluent limitations by May = 21, 


1981 (OSM Exh. 1). The abate- 
ment date was subsequently ex- 


- tended to. June 21, 1981 (OSM 


Exh. 2). 

Jeffco applied for. a formal 
review and temporary relief. A 
combined hearing on the applica- 


tions for review and for tempo- 
rary relief was held on May 21, 


1 Although OSM filed a brief on appeal, Jeffco stated it 


_ would no longer be represented by counsel and chose to 


stand “on the record established at the hearing before 


- the Administrative Law Judge on May 21, 1981”. iJeitea: 8 


letter of Bene: 18, 1981). 


§ § 1201- -1328 


Administrative 
Law Judge wrongly construed 


1981, ‘Jeffco aia OSM each pre- 
sented a single witness. OSM’s 


witness was the inspector who ~ 
issued the NOV and Jeffco’s was 


one of its principals (other than 


the one upon whom the NOV was 
served). 


At the outset: of. the hearing, 


the Administrative Law Judge 
stated to counsel for Jeffco: 


You will bear the burden of putting on suf- 
ficient evidence to show it is in fact a vio- 


lation. Had there been a subsequent civil . 


penalty in the case, you would have been 
entitled to another hearing on the fact of 
violation and also on the appropriateness 


of the civil penalty assessed. In that event, | 


the burden of proof would be on [OSM] to 


show the act. and/or the interim regula- _ 


tions were violated, and.the penalty as- 
sessed was appropriate for that or those 
violations.[?] 7 | 


The attorney for J effco ied - 


“I understand the Court” (Tr. 12). 
The Administrative Law J udge 
then told Jeffco to present its evi- 
dence (Tr. 15). 


Jeffco’s testimony was that it is. 
a family operation and that the 


business in question was strip 
mining coal.on a 14.3-acre permit- 


ted area near Wellsville, Ohio. On . 
May 17, 1979, Jeffco filed a permit 


package containing a map dated 


Mar. 22, 1979. The map was ‘pre-. 
pared for Jeffco by a- registered 
engineer who noted on the map: . 

“There are no known deep mines, 


oul or gas wells within 500 ft. of 
the proposed area” (Jeffco Exh. 


C). The permit was issued and a 


sedimentation pond (No. 001) was 
constructed in the summer of 


1980 (Tr. 26, 27). Strip mining | 
“began in Sept. (1980. The witness 


Tr. 12. The first sentence is eithier drunisenihed im- 
properly or, if not, is clearly erroneous. The burden of és- 
tablishing a violation is upon OSM, not the operator. As 
for the civil penalty, OSM stated at the beginning of the 
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hearing that no civil penalty had been proposed (Tr. 11). . 
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had not been involved in the con- 
struction of the pond and he was 


_ not aware at the time operations 
- commenced of any previous deep 


mining in the area. He also as- 


serted that no other member of. 


the firm was so aware, and none 
became so until a State inspec- 


. tor’s report of Apr. 7, 1981. That 


one page document consists of a 
series of check marks represent- 


ing categories investigated and — 


spaces for the listing of violations 
and comments. Nothing is entered 
under “violations.” Under “com- 
ments,” there is the following: _ 


Pond 001-pH 4.5; Q: clear; seepage from 
old deep. mine entry at head of pond is | 


acid and causing discharge from pond to 


be acid; water coming from: permit’s dis- - 


turbed area and pit has a pH of 7-7.5;. op- 


erator has treated the water and should 


continue to do so. 


(Jeffco:Exh. A). The State saepee: 
_ tor was not called to testify and 


Jeffco’s witness had not accompa- 


nied her on the inspection (Tr. 
21). The witness opined that the 


seepage might have been due to 
underground mining which may 


have occurred more than 40 years 
‘previously. The witness also testi- 
fied that Jeffco had placed up- 
stream from the pond a barrel 
containing soda ash and lime, 
through which all drainage passed 


before entering the pond (Tr. 23, 
_ 24: Jeffco Exh. B). On cross-exami- 


7 nation, the witness modified his 
statement to specify that the 
barrel was about. 20 feet upstream 
and that “it didn’t take all of it 


but it takes the majority of the 


water coming down the creek into 
_ the barrel” (Tr. 41). : 


At the ancien: of Jeffco’s 


witness’ testimony and after as- 
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certaining there was Sothing fur- 
ther on cross or redirect, the Ad- 
ministrative Law Judge inquired — 
whether Jeffco. rested. Upon an > 
affirmative response, he then ad- — 
dressed: counsel for OSM: “Very | 
well. Are you prepared to present 
your case in chief?” (Tr. 42). Coun-. 
sel responded in the affirmative 
and called the inspector, her first 
and only witness. ; 
. The inspector testified that he é 
conducted a routine inspection of. 
the. Jeffco site on Apr. 21, 1981, 
and issued the NOV in question 


_after taking water samples at the 


discharge pipe of the pond. His 
field test revealed a pH of 5.0 and 
total iron content greater than 10 


milligrams per liter (mg/1) (OSM 


Exh. 3). The same sampling was 
found by independent laboratory 
analysis to have a pH factor of 3.8 


and total iron content of 38.1 mg/ 
-1 (OSM Exh. 


4). The inspector 
stated that he had no knowledge 
of how long any underground 
mine might have been in the area 
or how long it had been seeping 
(Tr. 57, 58). He did say that an 
earlier inspection had revealed 
there was deep mine seepage 
downstream of the pond.‘ The in- 
spector also addressed a piece of . 
evidence identified as “a partial 


copy of the first annual map” (Tr. 
54; OSM Exh. 5). It was of the 


| 3The allowable pH range is between 6.0 and’ 9.0, and 


the maximum allowable amount of iron is 7. 0 mg/l. 30 
CFR 715.17(a). . 
‘The exact language is satneeha puzzling: “On our - 


initial inspection, I believe it was about October, 1971 


[ste] Dan Shum made an inspection up there and he 
noted that there was deep mine seepage but it was below 
pond 001, It was not entering in pond 001 at that time” 

(Tr. 58). Obviously, the 1971 date is incorrect. The pond 
did not exist. until summer 1980. The inspection out of 
which the NOV issued was in Apr. 1981. The only Octo- 


her that fits is Oct. 1980 — 
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Jeffco site and contains this 
legend: “Deep Mine On Area 
Limits Unknown.” ° The witness 
was asked to designate on OSM 
Exhibit 5 the area disturbed by 
Jeffco’s operation. That designa- 


tion did not include all of the. 
permit area, and one portion of it. 


extended off the permit area. 
Upon completion of the direct and 
cross-examination, the inspector 
was excused (Tr. 59). 


On June 11, 1981, the Adminis: 


~ trative Law J udge issued his deci- 
_ sion granting the petition for tem- 
porary relief and vacating the 
NOV. In doing so he distinguished 


_ our holdings in Thunderbird Coal 
Corp., 1. IBSMA 85, 86 ILD. 38 
(1979); Cravat Coal. Co. Inc. 2. 
IBSMA 249, 87 I.D. 416 (1980); and» 
~ Central Oil and Gas, Inc, 2. 


IBSMA 308, 87 ID. 494 (1980). 


- Our decision in Island Creek Coal 
88 LD. 1122 


Co., 3 IBSMA 383, 


; (1981), had not yet been issued. 
The Administrative Law Judge 


determined that it is proper to re- 
lieve the permittee from responsi- 


bility for meeting the effluent - 
- limitations at the point of dis-— 
charge from a sedimentation pond 


where the phenomenon responsi- 
ble for the offensive discharge is 
beyond the permittee’s control 
and actual or putative knowledge. 
He said: 


[O]nly: if the evidence herein. had demon- 
strated that Jeffco knew or, in the exercise 
of ordinary care, should have known of the 
presence of the seepages * * * on [the per- 
mitted land], that the offending discharges 
originated in areas disturbed by [Jeffco] in 


5 Although it is undated and we do not know whether 
the anniversary in question is that of the permit applica- 
tion (May 17, 1979), of the issuance of the permit WJuly 
26, 1979, per Jeffco Exh. A), or of the commencement of 
operations in the summer of 1980. As the hearing was in 
_ May 1981, and the map was then in existence, the anni- 
’ versary date had to be in either veel “May or late July 
1980. . 


the course of its strip mining and reclama- 
tion activities, and/or that the source of 
the violative discharges was clearly located 
on the area(s) permitted to the person or | 
firm charged with the effluent limitations 
violation [could Jeffco be found PeSponet: 
ble]. 


(Decision at 6). He hen held that 
no showing had been made that 
any of those conditions obtained, 
and that OSM had, consequently, 
improperly issued the NOV. 


Discussion 


As the statement. of facts indi- — 
cates, this case was placed in an 
odd posture at the very. beginning 
when Jeffco made its defense — 
before OSM had the opportunity 


to present a case in chief. We | 
will address the: significance of — 

that feature later. The initial in- 
quiry, though, is whether Jeffco 
violated_30 CFR 715.17(a) by toler- _ 


ating a discharge from its sedi- 
mentation pond which exceeded - 


the iron and pH limitations set _ 
forth in that regulation. Although _ 
there was no question that sam- 
ples from the pond at the point-of 


discharge tested excessively in 

each regard, Jeffco maintains that 
the fault for such excess was due | 
to seepage from an old under- 
ground mine, the existence of 
which Jeffco was not aware at the 
time its mining operations com- 
menced. Jeffco asserted that: the 
underground mine was beyond 


the permit boundaries and that 
the . evidence showed that its 


water was of adequate quality 
before it reached the pond and 


‘commingled with the deleterious 


seepage water (Jeffco Exh. A). 


SWe have had previous occasion to comment on the 


difficulties created by alteration of the normal hearing 
procedure under 43 CFR 4.1171(a). Alabama By-Products 
Corp., 1 TBSMA 239, 86 I.D. 446 (1979). a 


AZ | 
[1] The Board has had a number 


3 of occasions to construe 30 CFR 


715.17(a). In Thunderbird, supra, 


~- we held that a functioning sedi- 


mentation pond was in itself a 
_ “disturbed area’’ and that the op- 
erator was responsible for the 
quality of discharges from the 


pond even though there was. 


inflow into the pond from areas 


previously mined by persons other 


than the operator and not redis- 
turbed by the operator. In Cravat, 
supra, we pointed out that water 


quality is to be a major considera- 


tion by an operator both in pre- 
paring for.an conducting the oper- 


ations. In Central, supra, we again 


said that mining on previously 


mined lands does not relieve an 


operator of the duty. to comply 


with 30 CFR 715.17(a) and that it — 


was not part of OSM’s burden to 


show who had initially created 
the problem that resulted in the - 
violation. In /sland. Creek, supra, 


-we stated that “the point of dis- 


charge at which numerical efflu- 


ent limitations are to be applied is 
the point at which drainage from 
_ the disturbed area leaves the last 
sedimentation. pond through 
which it is passed.” 3 IBSMA 399, 
88 [.D. at 1180 (1981).7 # 

The Administrative Law Judge 
distinguished  _Thunderbird, 
Cravat, and Central because the 
- operators in those cases knew of 


_ the previous mining. Moreover, he 
- found that Jeffco had no reason to 


believe there had been previous 


7 Also, in Island Creek (issued after the decision below 
in this matter), we observed that the courts had imposed. 
some exceptions to the effluent limitations of 30 CFR 
715.17; however, none of those exceptions is applicable 
here. See In re Surface Mining Regulation Litigation, 6217 
F.2d 1846 (D.C. Cir. 1980); In re Surface Mining Regula- 
tion Litigation, No, 78-0162 (D.D.C. filed May 13, 1981). 


DECISIONS OF THE. DEPARTMENT OF THE INTERIOR - 


made. 
Judge held that it was. We believe 


-IBSMA 229, 86 LD. 


> {g9 LD. 


mining, that pollutants did not 


originate in areas disturbed by 


. Jeffco, and that the discharges 


were-not shown to have emanated 


from a source “clearly located” on 


Jeffco’s permit area (Decision at 
6). Thus, he recognized a defense © 
based upon reasonable lack of _ 
knowledge of the operator when — 


considered with the location of 
the source of the pollutant.® 


Assuming, arguendo, that such 


a defense is available, we are still 


left with determining whether 
such a defense was _ properly 
The. Administrative Law 


not. 

[2] Under the snplicable proce- 
dural regulation, OSM bears. the 
burden of establishing a prima 
facie case as to the validity of a 
notice of violation. 48 CFR 4.1171. 
This regulation further provides 
that the ultimate burden of per- 
suasion shall remain with the op- 
erator. The Board has held this to 
require merely a presentation by 
OSM of sufficient evidence to es- 


tablish. essential facts which, if. 
uncontradicted, would permit, if 
not compel, a finding for OSM. 


Burgess Mining and Construction 
Corp., 1 IBSMA 298, 86 I.D. 656 
(1979); Dean Trucking Co., Inc. 1. 
437 (1979); 
James Moore, 1 IBSMA 216, 86 
.D. 369 (1979). OSM, although it 


was required here to await the 


presentation of Jeffco’s defense, 


. did establish a prima facie case by 


In Island Creek, in addition to the judicjally recog- 
nized exemptions, we alsa discussed the exemption pro- 
vided in 30 CFR 715.17(aX1) for.a catastrophic precipita- 
tion event. So there are both court-supplied and agency- — 
supplied defenses. Unknowingly mining in a previous) . 
mined area is not among uae defenses, . 
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showing that water was’ taken’ 
from the pond’s point of discharge. 
- and that tests of the water. 


showed iron and pH contents 
beyond the allowable _limits.° 
Upon such a showing, the burden 
was shifted to Jeffco to show that 
OSM’s evidence was faulty (which 
Jeffco did not do) or that it was 
somehow excepted from the re- 
quirement that was being im- 
posed. In this latter alternative it, 
indeed, bore a heavy burden. . 

[3] In Daniel. Brothers Coal Co., 
2 ISBMA 45, 87 I.D. 138 (1980), we 
held that the operator must affir- 
matively demonstrate its entitle 
ment to an exception. Correspond- 


ingly, we concluded that it was_ 
upon Jeffco, not OSM, to establish 


those facts and present that evi- 
dence that would show the inap- 
plicability of the effluent limita- 
tions in 30 CFR 715.17(a) to dis- 
charges from its sedimentation 
- pond.. | 
_ Jeffco’s. evidence that the offen- 
sive discharge was not its fault 


was the State inspector's report of | 


Apr. 7, 1981, 2 weeks previous to 
~ the OSM inspection, which stated 
that water.coming from the dis- 
__turbed area and pit had an ac- 
- ceptable pH. As she did not tes- 
tify, nor did anyone who might 
have accompanied her, we do not 
know how many samples were 
taken, where they were taken, 
whether they were on or off the 
permit boundaries, or whether 
they were upstream or down- 
stream of the pond. We also do 


Perhaps the Administrative Law Judge felt that 43 
CFR 4.1171 did not apply because this was a temporary 
relief hearing, also, and the evidentiary burdens for tem- 
porary relief are not apecified. Be that as it may, where a 
consolidated hearing is held, and the petiton for tempo- 
rary reliefs can be mooted by a vacation of the notice of 
violation (as was done here), no good purpose is served by 
treating the matters as not subject to 48 CFR 4.1171. 


not know what the State inspector 
found as to iron content, as that is 
not in her report.!° These “do not 
knows” do not establish the de- 
fense that Jeffco offers and that 
the Administrative Law Judge ac- 
cepted. Moreover, the placement 
by Jeffco of the soda ash and lime 
barrel 20 feet upstream of: the 
pond does not square with its in-- 


terpretation of the State inspec- 


tor’s report to mean that its water 
was acceptable until it reached - 
the pond and then. commingled 
with the underground mine seep- 


age. ? 
_ Jeffco’s establishment of the lo- 


cation of the offending under- — 


ground mine is not impressive, - 
either. In fact, in his opening 
statement, counsel for Jeffco 


stated that he could not say the — 


discharge occurred ‘ ‘entirely out- | 
side of the permitted area,” but 
only that it was unrelated to Jeff- 


co’s operations (Tr. 14). No wit- 
ness placed the specific source(s) 
of the seepage. 


As for lack of knowledge of the — 
existence of underground mines 
in the area, the only firm basis 


Jeffco would have to assert that is 


the permit application map GWeffco 
Exh. C) which contains the legend 
that there are no deep mines 


within 500 feet of the proposed 


area. This map was prepared by 
an engineer of Jeffco’s choosing. 
We do not know what he relied 
upon in making that statement. 


Were we to recognize lack of 


knowledge solely upon the basis of 


this kind of map notation, we 


would be encouraging operators to_ 
engage the least resourceful or ca- 
pable engineers available in order 


‘0'The iron content; regardless of pH, tested to be of 
such a nee as to constitute a violation by itself. 


ATA 


to disclose not what the geological 
_ realities are but, instead, to pro- 
vide an excuse ‘for not knowing 
what they are. Nevertheless, even 
were this map an adequate basis 
for lack of knowledge, the anni- 


_versary map set forth that there 


were deep mines in the area." 
-_ Moreover, the OSM 
testimony indicated that the ini- 
tial inspection of the minesite re- 
vealed there was seepage in the 
general area (although below. the 
pond), That should have raised 
the possibility that there could be 
similar seepage in the area for 
which Jeffco was responsible. Ad- 
ditionally, had Jeffco conducted 


the periodic water testing set 


forth in 30 CFR 715.17(bXV), it 
would have become aware of 
changes in water quality at the 
time those changes occurred and 


could then have made timely ad- 


justments in its practices and/or 
would have been made aware of 
the seepage. 

Upon the record preseuieds we 
cannot find any basis for the Ad- 


ministrative Law Judge’s conclu- 
sion that Jeffco was not in viola- 


tion of 380 CFR 715.17(a). OSM 
made a prima facie case and 


Jeffco failed to carry its burden of | 


persuasion. 
The decision below i is reversed. 


Mexvin J. Mirkin 7 
Administrative Judge — 


7 I CONCUR: 


| Newton FRneeee 
Acting Chief Administrative Judge 


of the burden it failed to carry. 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


inspector’s’ 


. areas. 
_ drainage came from the permitted 


“1 Ag we have pecvindsly: setud: we do not know when _ 
_ that map was made available to Jeffco. That, too, is part. 


(99 LD. 


ADMINISTRATIVE JUDGE 


-PARRETTE DISSENTING: 


I would distinguish ek 
bird on the facts of the case and . 


affirm the disposition of the case 


by the Administrative Law Judge. — 
Thunderbird involved a situa- | 
tion in which the permittee was _ 
conducting a surface coal mining ~ 
operation under a State permit on 
an area encompassing 100 acres, 


which had been mined 15 to 20. 
years before. The area had not _ 
been reclaimed, and the surface 


water drainage was known to be 
highly acidic prior to the com- 
mencement of Thunderbird’s oper- 
ations. The company intended to 
mine all but 10 to 12 acres of the 


- permitted area and, at the time of 


the issuance of the NOV, had al- | 
ready disturbed 26 acres. It main- 
tained a low-lying sedimentation 
pond to collect surface water from 
the disturbed portion of the site 


~ but argued that it should not be 


held responsible for the pH. level 
of all discharges from the pond, 
since most of the drainage was 
from areas that it had not yet dis- 
turbed. The Board held that a 
NOV based on the acidic dis- 
charge from the pond was proper- 
ly issued, since it was clear that 
part of the acidic drainage. into 


the pond came from the disturbed » 


area. The Board decided, in effect, © 
that OSM should not be expected — 
to prorate responsibility for the 


_ discharge from the pond between 


the disturbed and the undisturbed 
inasmuch as all of the 


area, and some. was clearly from 
the newly disturbed portion. 
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-. In the -present case, as 
McGuire points out, Jeffco pre- 
sented evidence in the form of an 
official report resulting from a 
State inspection made only 2 


weeks before the OSM inspection, ' 


to the effect that drainage coming 
from the disturbed area had an 
-acceptable pH reading of 7.0 to 
7.0. However, the report notes 
that seepage from an old deep 
mine entry located at the head of 
the sedimentation pond was acid 
and was causing an acid condition 
in the discharge from the pond. 
_ The testimony of the OSM inspec- 


“2 tor made clear that no mines 


~ were within the disturbed area or 


had been. affected by Jeffco’s 10- 


acre mining operation. There was 


-. also at least some indication that 


no underground mines were locat- 


ed within. Jeffco’s 14.3-acre .per-. 


mitted area. OSM made no effort 


to rebut Jeffco’s evidence that the. 
drainage from the disturbed area 
met the discharge standards; its 
tests were made exclusively at the 

point of discharge from the pond. 


Thus, as an affirmative defense, 
Jeffco made a prima facie case 


that it had contributed in no way 


to the fact that the discharge 


from the sedimentation pond ex- 


ceeded the effluent limitation of 


the regulations. Obviously; OSM. 


was free to rebut this exculpatory 
evidence if it chose, but it did not 
~ do so. Therefore, the Administra- 
tive Law Judge was justified in 
accepting the evidence contained 
in the State report as determina- 
tive on the issue of causality. 

In summary, I would hold that, 
while the burden of proof that it 


did not contribute to the acidity of. 


_a sedimentation pond’s discharge 
must rest with the permittee, 


Judge 


Burden of 


once the permittee has made a _ 
prima facie case that it was not at — 
fault, the burden shifts to OSM to . 
rebut the permittee’s showing. If 
OSM fails to do so, then a notice 
of violation based upon the acidity 
level of the discharge from the: 


pond should not be allowed to 


stand. 


BERNARD VY. PARRETTE 
Administrative Judge 


-MULLINS AND BOLLING 
CONTRACTORS _ 


| 4 IBSMA 156 


‘Decided September : 21, 1982 


‘Appeal by Mullins and Bolling 


Contractors from the June 4, 
1981, decision of. Administrative 
Law Judge Tom M. Allen, sus- 
taining the Office of Surface 
Mining Reclamation and En- — 


-forcement’s jurisdiction and the | 
validity of Notice of Violation — 


No. 80-I-66-20 and Cessation © 
Order No. 80-I- 66-5. (Docket No... 
CH 1-31-R). 
| Affirmed. 


1. Surface Mining Control: and 
Reclamation Act of 1977: Appli- 
eability: Generally—Surface 
Mining Control and Reclamation 
Act of 1977: Variances and Ex- 
emptions: 2-Acre 

A coal mine operator cannot avoid cover- 
age under the Act by simply contracting to. 
mine two less-than 2-acre sites for differ- . 
ent owners, where the sites are adjacent, 
the operator treats them as related, and 
where, taken together, they encompass 
more than 2 acres. 


2. Administrative Bracetane: 
Proof—Surface 


46 


Mining Control and Reclamation 


Act of 1977: Applicability: Gener- 
 ally—Surface 


and Reclamation Act of 1977: 


Variances and Exemptions: 2- 


Acre | | ee 
_ The purpose of the 2-acre exemption was 
to avoid the heavy burden on both the 
miner and the regulatory authority that 


- would result from regulating small oper- 
ations that cause very little environmental | 


damage. The burden of proving entitle- 
ment to such an exemption is upon the 
person claiming it. 


APPEARANCES: Lewey K. Lee, 
Esq., Wise, Virginia, for Mullins 


and Bolling Contractors; Harold” 


Chambers, Esgq., Office of the 
Field Solicitor, Charleston, West 
Virginia, John Pendergrass, Esq., 
Attorney, and Marcus P, 
McGraw, Esq., Assistant Solicitor 
for Litigation and Enforcement, 
Office of the Solicitor, Washing- 
ton, D.C., for the Office of Sur- 
face Mining Reclamation and En- 
forcement. | 


| OPINION BY 
ADMINISTRATIVE JUDGE 
 PARRETTE 


_ INTERIOR BOARD OF 
SURFACE MINING AND 
RECLAMATION APPEALS | 


Mullins and Bolling Contractors 


(Mullins) has appealed from the 


June 4, 1981, decision of Adminis- 
trative Law Judge Tom M. Allen, 


Docket ._No. CH 1-31-R, which 


found, pursuant to an application 
for review, that the Office of Sur- 
face Mining Reclamation and En- 
forcement (OSM) had jurisdiction 
under the Surface Mining Control 
and Reclamation Act of 1977, P.L. 
95-87 (Aug. 8, 1977), 30 USC. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Mining Control 


install 


[89 ILD. 


-§§ 1201-1328 (Supp. II 1978) (the 


Act), and its implementing regula- 
tions, 30 CFR Chapter VII (the 
regulations), to issue Notice of 
Violation (NOV). No. 80-I-66-20 
and Cessation Order (CO) No. 80- 
I-66-5, charging Mullins with two 
violations of the Act for failure to 
adequate sedimentation — 
ponds prior to disturbing an area 
by mining activity and for failure 
to obtain a State permit. 

Prior to the hearing the Aawin: 
istrative Law Judge determine 
that neither the facts nor the fail- 
ure to abate was contested, and 
that the only issue to be decided 


was whether OSM had jurisdic-— 


tion over the two sites involved,! 
which Mullins contended were un- — 
related, involved different owner- 
ship, and consisted of less than 2 
acres each, including haul roads. 
Thus, according to Mullins, both 
mining sites were exempt from 
Federal regulation, inasmuch as 
sec. 528(2) of the Act exempts par- 
cels of 2 acres or less. 

The Administrative Law Judge 
found that the evidence was suffi- 
cient to hold Mullins, as the ad- 
mitted operator on both sites, sub- 
ject to the Act by disturbing in 
excess of 2 acres, since the lapse 
of 5 to 6 weeks between the 
mining of the two areas did not 
alter its responsibility to comply 
with the performance standards 
of the Act, especially in light of 
the fact that work was performed 
to cover an open pit on the first — 
site while coal was being extract-_ 
ed on the second site. We affirm 
the decision. 


‘The NOV, as ‘modified, charged Hoiationa at both of 
the sites. . 
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| Facts 


After conducting ‘apeeions on 
Sept. 10, 11, 15, and 16, 1980, 
OSM inspector. Daniel Pollock 


. issued. NOV No. 80-I-66-20 to 
‘Mullins, alleging two violations of | 


the Act for (1) failure to install 
adequate sedimentation ponds 
and other structures to control 
sedimentation prior to disturb- 
ance of an area by mining activi- 
ty, in violation of 380 CFR 
715.17(a), and (2) failure to obtain 
a permit from the State for con- 
ducting coal mining operations, in 
violation of 30 CFR 710.11@)@Q)@. 
Mullins admitted the facts but 
argued that OSM lacked jurisdic- 
tion over the operation on the 
ground that the mines each quali- 


fied for 2-acre exemptions under 


sec. 528(2) of the Act. 

For convenience, we will adopt 
the statement of facts set forth by 
counsel: for OSM, which we find | to 
be essentially accurate: 


_ Inspector Pollock first inspected the 
Mullins and Bolling operation on Septem- 
ber 10, 1980, and found two adjacent sites 
disturbed. The first site, identified at the 
administrative hearing as site 1, consisted 
of an open pit, an exposed coal seam, and 
a bench area (Tr. 43, 44; 90,91). The coal 
seam was approximately two feet thick 


and thirty to fifty feet long. After pacing © 


the area, Mr. Pollock roughly estimated 


the size of site 1 to be less than one acre. 


_ The second site, identified. at the hearing 
as site 2, was actively being mined by Mul- 
 lins and Bolling (Tr. 49). Mr. Pollock’s 
rough measurements revealed an estimat- 
ed disturbance of 1.75 acres at site 2 (Tr. 
45). Mr. Pollock also observed that sites 1 


_ and 2 were related in the following. ways: 
1. both disturbed areas were mining the 
‘same seam of coal (i. e. :. the Clintwood , 


Seam) (Tr. 46);. 

2, the same company diel! ‘both 
sites (Tr. 46); | 

3. the sites were adjacent ‘6 one another 


(Tr. 46); 


A. the site were connected by a dozer 
track approximately sixty to one hundred 


- feet in length (Tr. 33, 46); 


5. some of the equipment seen by tie: 
tor Pollock on site 2 was used to reclaim 
site 1 (Tr. 78, 90-92); and | | 

6. operations on both sites were snduct: 


ed contemporaneously (Tr. 73; 75; 90-92). 


Mr. Pollock re-inspected the Mullins and 
Bolling operation the day after his first in- 
spection. The only significant change was 
that the open pit at site 1 had been back-. . 


_ filled and the exposed coal seam covered 


with spoil material (Tr. 49). Photographs . 


taken by Inspector Pollock during this in- — 
-spection show the backfilled area (Resp.. 


Exs. 4, 5, 7). In addition, “Strip Number 1 
which had been previously connected with 
just a dozer track was now connected by a 
dozer cut.” (Tr. 49). Additional photo- 
graphs also show acuve mining at Bite oo 6 
(Resp. Ex. 3).. 

On September 15, 1980, inapacise Pol 


‘lock along with OSM Inspector Ronnie 
Vicars returned to the site and performed _ 


a survey of the disturbed area using a 
Brunton compass. This survey reveals that 
site 1 was .64 acres (Tr. 48) and that site 2, 
including the haulroad, was 2.06 acres (Tr. 
48), On September 16, 1980, Mr. Bolling 
was informed of the results of the survey 


and Mullins and Bolling was issued Notice 


of Violation 80-I-66-20 (Tr. 51). 
Inspectors Vicars and Pollock returned 
to the site on October 31, 1980. The site — 


was essentially unchanged except for some 


spoil material which had been spread | 
along the bench at site 2 (Tr. 64). A gate — 


had also been constructed across the road 


(Tr. 64). At this time Inspector Pollock 
issued Cessation: Order 80-I-66-5 for fail-. 

ure to abate the violations in his original - 
notice (Tr. 65).. 


Inspector. Vicars accompanied a licensed - 


surveyor to the site on December 8, 1980, 


- in order to conduct another survey of the 
disturbed areas. He advised the surveyor 
_which areas had been disturbed by Mullins 


and Bolling and otherwise participated in 
the survey. He testified that the disturbed 
area was essentially unchanged in size 


from the time of his first visit-on Septem-- 


ber 15, 1980, until his visit with the sur-. 
veyor on December 8, 1980 (Tr. 99). The 
survey showed the following calculations 
for disturbed areas: | 
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Disturbed area 


Site No. Di sescisesiassdaspotbinhinesscusSas laibivsatauscansayetauinenecentees 2 2.52 
"Bulldozer path connecting Site No. 1 to Site; 
"No. 2... i vaduceubestivevesien oawinses 
Hadleoail: tenes Site ‘No. 2... 


Total e... ilu atl Sieh ina toa sane ta bsovaacte eects 






(Resp. Ex. 1) 
- Arguments 


Counsel for OSM then goes on 


Xs argue strongly that since the 
Act is a remedial statute for the ~ 


protection of society and the envi- 
ronment from the adverse effects 
of surface coal mining operations, 
its exemptions must be narrowly 
construed. so as not to frustrate 


the congressional purpose. Thus, 
the implementing regulations spe- . 


cifically deny exemption to sur- 

face mining operations affecting 2 
acres or less conducted by a 
person who affects or intends to 
affect more than 2 acres at physi- 
cally related sites. 380 CFR 
700.11(b) (1980). Here, counsel 
argues, Mullins mined the same 
-geam of coal at both sites; they 
used the same equipment at both 
sites; the sites were only 60 feet 
apart; and the sites were connect- 
ed by a dozer track. 


Counsel for Mullins pans, 


equally strongly, that the OSM in- 
- gpectors themselves originally de- 
termined that the two sites were 
under 1 acre and approximately 
1.75 acres,, respectively; that the 
engineering survey was made 

“many months” 
on the sites had terminated; that 
the survey apparently included an 
area disturbed by prior, unrelated 


_. DECISIONS OF THE DEPARTMENT OF THE ENTERICE 


after operations - 


[89 LD. 


‘mining er that ae ae 


had unrelated owners; that the 
State inspector was satisfied that 


each of the sites was under 2 
_acres; that there was a lapse of | 


nearly. 6 weeks between actual 


‘mining. operations on the two 
sites; that a large portion of the 


area in question. was disturbed for 
the purposes of land development 
rather than for the extraction of | 
coal; and that to hold that phys- — 


| ically related sites cannot qualify 


for the 2-acre exemption effective- _ 
ly deprives adjacent owners of the 


benefit of the exemption. Counsel 


for Mullins particularly objects to — 
applying the related site regula- 


tion to separate owner situations, 


since there is no objective stand- 
ard to determine when two sites 


are related and when they are 
not. He also objects to the Admin- 


istrative Law Judge’s disregard of | 
the time lapse between the two 
operations on the same ground; 


that is, that it potentially de- 


prives operators involved in en- 


_tirely separate operations of their 
2-acre statutory exemption when- 


ever the sites are physically relat- 
ed, regardless of the passage of 
time. | , 
| Discussion — 

As we have just decided in a 
companion case to this. one, 


Rhonda Coal Company, Inc, 4 . 


IBSMA 124, 89 LD. 460 (1982), 
a coal mine operator cannot 


escape responsibility for compli- 
ance with the performance stand- 


ards and. reclamation require- 
ments of the Act by simply limit- 
ing its surface site to an area of 


less than 2 acres and then using 
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an unpermitted. haul road in 
common with another operator, 
any more than it can do so by 
‘dumping part of its spoil on a. 2- 
' acre site located in an adjacent 
state. See Blackwood fuel . Co., 
Inc., 2 IBSMA 359, 87 I.D. 579 
(1980). There is comparable reason 
for holding likewise in this situa- 
tion. The portion of 80 CFR 700.11 
(1980) applicable at. the time the 


NOV was issued to Mullins pro- 


vided an exemption: to operators 
on sites of 2 acres or. less, but not 


“by a person who affects or in- 
tends to affect more than two | 
acres at physically related sites” 
_ (80 CFR 700.11(b)).? Mullins is obvi- - 


ously - a a such an oper 


ation. 


1] ‘Therefore, ins ‘he. present 
case, we are deciding that a coal — 
mine operator cannot escape lia- - 


bility by simply contracting to 


- mine two adjacent 2-acre sites for 


different owners, at least where > 
reads as follows: “It is expressly — 


understood by the parties hereto 


the sites clearly are physically re- 
. lated. In this case, as the Admin- 
_ istrative Law Judge decided and 
as we affirm, the sites were shown 
to be related physically because 
the operator treated them as re- 
lated, using fill from the second 
site to cover an open pit on the 
first site, in a situation where he 
conducted mining operations on 
both sites, where the two sites 


were no more than 60 feet apart, 


and where the sites, taken togeth- 
er, obviously encompassed more 
than 2 acres. 


[2] The precedential . effect of 


this case is limited by its facts. 


- We will not speculate, in response 


to the arguments raised by coun- 


*This regulation. was recently elaborated to make ‘it 
even more certain that Mullins’ operation. is sumer} to 
regulation. See 47 FR 33431 (Aug. 2, 1982). - 


sel for Mullins, on what time, dis- 
tance, and ownership factors may | 
control.future Board decisions. re- 
lating to the 2-acre exemption.? | 
Such a consideration is not mate- 
rial to this case. It is clear, howev- 


- er, as counsel for OSM points out, 


that the Congress was thinking in 
terms of “pick and shovel” rather 
than commercial operations when 


it included the 2-acre exemption ~ 


in the Act (see 119 Cong. Rec. 
1357, 1868 (1973), dealing with 


then sec. 203 exemptions), since 


such operations “cause very little 
environmental damage,’ 


heavy burden on both the miner 


and the regulatory authority.” S. 
~ Rep. -95-128, 95th Mane Ist Sess 
98 (1977). 


In this context, we “nots that | 
Mullins apparently uses a stand- — 
ard lease contract when it deals. 


formally with property owners, 


and that one clause of that lease 


that the Lessees will mine the 
leased area in sections of two (2) 
acre tracts so as to come under 
the two (2) acre exemption al- 
lowed by Federal and State law’ 


_(Petitioner’s Exh. A-4), 


One might well question wheth- 
er such a systematic and calculat- . 
ed approach to the commercial 
utilization of the noncommercial 
2-acre exemption contained in sec. 
528(2) of the Act was precisely 
what the Congress had in mind in 


providing such an exemption. In 


’We note, however, that the Department has now pub- 
lished an amendment to the regulation dealing with the 
2-acre exemption, which deems surface coal mining oper- 
ations to be related if they occur within 12 months of 


each other, flow into the same watershed within 5 miles . 


of each other, and have common ownership or control. 47 
FR 33424-32 (Aug. 2, 1982) {eo be codified in 80. CFR . 


| 700. ENBNe)). 


and 
their regulation ‘‘would place a_ 
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any event, as we have held in the 
past, the burden of proving enti- 


-tlement to the exemptions of the 
Act is upon those seeking to claim 


them (Daniel Brothers Coal Co., 2. 


IBSMA 45, ae ID. 1388 (1980); 
James Moore, 1 IBSMA 216, 86 
I'D. 369 (1979)); and in this case, 


we have no hesitancy in conclud- 
ing that Mullins has failed to 


meet its burden of proof. 

Accordingly, the decision of thé 
Administrative Law J udge is af- 
firmed. — 


Bueniun V: ee 


Administrative Judge an 


WE CONCUR: 


_ NEwTOoON FRISHBERG > 
| Acting Chief — Administrative 
_dudge : 


MELVIN J. MirkKIN 
Administrative Judge 
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| Appeal from decision of Wyo- 
Bureau of 


ming State Office,- 
Land Management, holding non- 


competitive oil and gas lease to. 


have terminated by operation of 
law. W-28314. 


Set aside and remanded. 


1. Oil and Gas Leases: Termina- 


tion—Oil and Gas Leases: Unit 
and Cooperative Agreements—Oil 


and Gas Leases: Well Capable of 


Production—Words and Phrases 
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89 LD. 


“Paying quantities. ”’ For the purposes of 
the extension provision of 30 U.S.C. § 226(j) 
(1976) relating to leases committed to a 
unit plan of development, “paying quanti- 
ties’ requires production sufficient to re- 
cover the costs of operation and marketing 
but.does not: include TeCOvery of amis 

expenditures. | 


APPEARANCES: David R. Van- 
diver, Esq., Artesia, New Mexico, 


for se aa 


OPINI: ON BY 
ADMINISTRATIVE JUDGE 
BURSAT. | 


INTERIOR BOARD OF LAND 


8 a APPEALS — 
“Wites: Patroleaid Corp. (Yates), 


 Aminoil USA, Inc., and the Estate 


of William J. Helis have appealed | 
from a decision of the Wyoming 


State Office, Bureau of Land Man- > 


agement (BLM), dated May 28, 
1981, holding appellants’ noncom- 
petitive oil and gas lease, W- 
28314, to have expired at the end 


_of its primary term because no 


drilling operations were being 
conducted over the expiration 
date of the lease,.and the lease 
was deemed “not eligible for ex- 
tension” under 43 CFR 3107.2-3. | 

Oil and gas lease W-28814, con- 


sisting of sec. 29 and lots 1, 2, 8, 


E%, EXW% sec. 30, T. 26 N., R. 95 
W., sixth principal meridian, was > 
issued to Jack J. Grynberg, effec- 


tive May 1, 1971, for a term of 10 
_ years. Appellants are the current 
record titleholders of the lease as 


a result of several mesne assigne- 
ments. On Feb. 8, 1979, appellants 
agreed to commit the lease to the 


Osborne Draw Unit Agreement 


(No. 14-08-0001-18076), which 
was approved July 26, 1979, effec- 
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ro 


tive that asia for an initial term 
of 5 years. 


the Osborne Draw Federal Unit 
No. 1 (Unit-No. 1) well in the 
NEYNW% sec. 4, T. 25 N., R. 95 
_W., sixth principal meridian, toa 
total depth of 15,004. feet. On 
Sept. 20, 1980, the well was com- 
pleted in the Lewis formation, 
and flowed 280,000 cubic feet of 
gas per day. Reserves were esti- 


. mated to be Al billion, cubic feet 


of gas. 


Yates submitted information ob- 
tained from its drilling activities 
and requested that the Area Oil 
and Gas Supervisor,! designate 
the Unit No. 1 well a “commercial 


well.’”’ In response to a subsequent - 


- request by the Geological Survey 


- (Survey) for additional test flow 


data, Yates submitted. information 
by letter dated May 29, 1981, 
which indicated that an estimated 
4.558. billion cubic feet of gas was 
producible from the Unit No. 1 


— well. | 
At the same fine these Berea 


were occurring, however, the Dis- 
trict Supervisor, Geological 
Survey, Rock Springs, Wyoming, 


by memorandum: dated May 4, 
1981, advised BLM that there . 


were “[nJo drilling operations” 


which would qualify the lease for 


an extension. On the basis of this 
memorandum, | 


- -1The Conservation Division, ‘Geological Survey, v was re- 


organized effective June 30; 1982, and is now known as 


the Minerals Management Service (MMS), and the offi- 
cials now bear different titles. Secretarial Order No. 3071 
(Jan. 19, 1982), 47 FR 4751 (Feb. 2, 1982). However, for 


: _ simplicity we shall refer to Survey and its officials as 


they were known at the time of their actions. 


415-259 O - 83 - 31 


By. letter antes Feb. 9, 1981, 


BLM held the 
lease to have terminated in its. 
. May 28, 1981, decision, which de-| 


cision was Seccived by appellants 


on June 1, 1981. 
On July 25, 1979, Yates, the | 
unit operator, commenced drilling 


In their statement of reasons 
for appeal, appellants contended 
that, as of July 16, 1981, Survey 
had not acted on Yates’ request 


for a. commercial determination 


regarding the Unit No. 1 well. 


They argued that the well “al- 


though completed and_ physically 


_ capable of producing, is still shut- 


in due to * * * Yates’ inability to 
obtain a pipeline connection.” 
They requested that all action be | 
stayed until Survey determines 
whether the Unit No. 1 well is ae 
well capable of producing © 


‘paying quantities and, if Baer eo% 


determined that it was not, they 
requested that we refer this 
matter for a fact-finding hearing 
so that they might submit evi- © 
dence to establish that it was a 
well’ capable of production in 
paying quantities. 

Sec. 17G) of the Mineral hess 
Act, as amended, 30 U.S.C. § 226(j) 


(1976), provides, inter alia, that a 


noncompetitive oil and gas lease _ 


with a primary term of 10 years, 


which has been committed to a 


unit agreement, shall continue in 
_ force as long as the lease remains — 
committed, provided that produc- 
tion is had in paying quantities — 


prior to the expiration date of the 
lease. See 438 CFR 3107.4-2. Ac- 


| cordingly, as long as production is | 


had in paying quantities on any 


lease committed to a unit agree- 


ment, that production will be 


credited to all of the leases so — 


2Sec, 17(e) of the Mineral Leasing Act, as amended, 30 
US.C. § 226(e) (1976), provides that a lease may also be 


' extended for 2 years where actual drilling operations 


were commenced under the unit agreement prior to the 


expiration date of the lease and are being diligently pros-- ~ 
ecuted at that time. See 43 CFR 3107.2-3. Appellants, how- es 


ever, do not argue that sec. 1%e) applies herein. 


. Mineral | 
(MMS), Survey, by letter dated 
July 31, 1981, determined that the - 
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committed. Even in the absence of 


actual production, the presence of 
a well capable of producing oil or 
gas in paying quantities complet- 
ed anywhere in the unit, subse- 
quent to the effective date of the 
unit agreement but prior to the 
expiration date of a unitized lease, 
will continue that lease beyond its 
primary term. Burton/Hawks, 
Inc., 47 IBLA 125 (1980); Corrine 
| Grace, 30 IBLA 296 (1977). 

The question, therefore, is 
rere the Unit No. 1 well was 

“well capable of producing oil or 
nas in paying quantities.” Accord- 
ing to documents provided by the 
Management Service 


Unit No. 1 well was not capable of 
producing in paying quantities, 
and so informed appellants. . As 


noted above, appellants have re- 


quested a hearing on the question 
of the well’s capacity to produce 
oil or gas in paying quantities if a 


determination were subsequently . 


made that the well was not capa- 


. ble. It is, indeed, the policy of the 
Board to afford an appellant in’ 
such circumstances the option of 


requesting a hearing. See Burton/ 
Hawks,. Ine., supra. 

We note, however, that included 
with the documents provided by 
-MMS was a copy of a request for 
termination of the Osborne Draw 
Unit, dated July 27, 1981, and 
--gigned by more than 75 percent of 
the owners of the working inter- 


ests as required by sec.. 20 of the 


unit agreement. The signatories 


- include all three of the appellants 


before us. In their request, appel- 
lants stated: “The Osborne Draw 
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Federal Unit Well No. 1 located 
‘in Unit C of Section 4, Township 

25 North, | 
Sweetwater 


Range ‘95 West, 
County, Wyoming, 
was drilled to a total depth of 
15,004. feet, and completed as a 
non-commercial well in the Lewis 
Formation.” (Italics supplied.) On 
July 3, 1981, the Acting Deputy 
Conservation Manager approved - 
their request and terminated the | 
unit agreement effective that 


It seems reasonably clear that, 
at least as of July 27, 1981, appel- 
lants were convinced that the © 
Unit Well No. 1 was not a com- © 


'mercial completion. This, howev- — 


er, does not end the matter. The 
question which remains to be ex- © 


amined is whether the admission 


that the well was completed “as a 
noncommercial well” is inconsist- _ 
, assertions _ 
that the lease W-28314 was sub- © 


ject to extension pursuant to the — 


provisions of sec. 17(j) of the Min- 


eral Leasing Act of 1920, as 


amended, 30 U.S.C. § 226) (1976). 
We hold that these two state- 
ments are not necessarily incon- 


sistent. a 
[1] The term ‘ “commercial well,” a 


just like the term “paying quanti- 
ties,’ is amenable to differing in- 
terpretations dependent upon the 
context. of its usage. Thus, the 
term “ ‘commercial well” has. been 
defined as ‘‘a well capable of pro- 
duction in paying quantities, 
which in this sense usually means 
a well that will make a profit over 
the costs of drilling, equipping, 
completing and operating it.’’ Wil- 
liams and Meyers, Manual of Oil 
and Gas Terms (8d ed. 1971), at 
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69. But, en tapiis such as “com- 
“commercial _ 
quantity” appear in the haben- 


~ mercial. well” of | 


dum clause of an oil or gas” lease, 
they are normally defined as in- 
_Cluding costs of production and 


marketing but excluding recap- . 


ture of the costs of drilling. See, 
e.g., Texaco, Inc. .v. Fox, 618 P.2d 
844, 847-48 (Kan. 1980). In this 
regard, therefore, the term “com- 
mercial well” is synonymous with 
“a well capable of producing’ in 
paying quantities,’ since it has 
long been recognized that ‘where 


that latter phrase is found in the 


-habendum clause, it, too, encom- 
passes recovery only of the costs 


of production and marketing and 


excludes. drilling costs. See Bene- 


_dum-Trees Oil Co. v. Davis, 107 
cert. . 
denied, 310 US. 634 (1939); Fick v. 
Wilson, 349 S.W.2d 622, 625 (Tex. . 


F.2d 981, 985 (6th Cir,), 


Civ. App. 1961); John G. Swanson, 


66 IBLA 200, 202 (1982); Amoco 
351. 


Production Co., Ad IBLA 348, 


(1979). 


Notwithstanding ihe foresuiae:. 


however, it must be recognized 


that where the term “production 


in paying quantities’ appears in 


contexts. other than the haben-— 
dum clause it might well partake 


of a more restricted meaning. 
This is clearly the case of its use 
in sec. 9 of the unit agreement 


herein. In relevant part, oe Sec: | 


tion provides: 


DRILLING TO DISCOVERY. Within 6 
months after the effective date hereof, the 


Unit Operator shall begin to drill an ade- 


quate test well at a location approved by 
. the Supervisor, unless on such effective 
date a well is being drilled conformably 
with the terms hereof, and thereafter con- 
' tinue such drilling diligently until the 
" upper 300 feet of the Lance formation has 
been. tested or until at a lesser depth unit- 


ized substances shall be discovered which | 


ducting unitized substances 


can be ee in paying quanties (to-wit: _ 
- quantities sufficient to repay the costs of — 


drilling, completing, and producing ‘Oper- 


ations, with a: reasonable profit) or the 


Unit Operator shall at any time establish 


to the satisfaction of the Supervisor that 


further: drilling of said well would be un- 


warranted or impracticable, provided, how- 
ever, that Unit Operator shall not in any 


event be required to drill said well to a 
depth in excess of 7,800 feet. Until the dis- 
covery of a deposit of unitized substances _ 
capable of being produced in paying quan- 


tities, the Unit Operator shall continue ~ 
drilling one well at a time, allowing not 
more than 6 months between the comple- _ 
tion of one well’ and the beginning of the. 


next well, until a well capable of produc- 
ing unitized substances in paying quanti- 
ties is completed to the satisfaction of said 


Supervisor or until it is reasonably proved 


that the unitized land is inacapable of pro-. 
in paying 
quantities in the formation drilled hereun- 
der. [Italics supplied.] oe 


Clearly, as used in this sontert 


“paying. quantities” incorporates a 


requirement. that the costs of. 
drilling must be recouped. Based 
on this provision, which also ap- 


pears in the standard form unit 
agreement (see 80 CFR 226.12), — 
Survey has taken the position. 
that: Ree 7 _ 


(To. be initially considered a unit well, a 


well must be capable of production in such 
quantity as will pay a profit to the lessee 
over and above the normal costs of drill- © 
ing, completing and equipping the well, — 
maintaining the lease, operating the well, 
and marketing the product.* * * = 

- Once a well has been determined to be a: 
unit well, all leases committed to the unit 
are eligible for extension (in accordance | 
with Section 20 of the Standard Form of | 
Unit Agreement for Unproved Areas) so 
long as the unit contains a well capable of 
producing oil or gas in sufficient quantities 
to pay the cost of production, ie. the cost 
of maintaining the unitized leases and op- . 
erating the well, including normal market- 
ing costs. This is the same criteria used for 
individual lease extension. 


ABA 


Conservation Division Manual at 


645.6.3D.. 


Contrary to the last santence of 


the Conservation Division Manual 
quoted above, the criteria estab- 
lished by the manual for exten- 
sion of leases committed to a unit 
is not the same as that applied for 
an individual lease. Thus, under 
the Manual, if an initial well is 
drilled in a unit with production 


merely sufficient to allow a profit. 


over continuing operating and 
marketing expenses, but insuffi- 


~ cient to cover the costs of drilling, 


such well will not serve to. extend 
leases committed to the unit. 
Such a well would, however, 
extend an individual lease if in 
existence at the end of its primary 
term. For reasons which we set 
forth, even giving due deference 
to Survey’ s long experience, we 
cannot agree to its interpretation 
that, in order to extend a lease 
committed to a unit beyond its ex- 


piration date, the well must be | 


able to recover the costs of drill- 
ing as well as the costs of operat- 
ing and marketing. 
_ First, it is not in accord with 
the statutory language of sec. 
~17G), 30 U.S.C § 226G) (1976).. Thus, 
sec, 17) states, in relevant part: 
‘Any * * * lease [other than a 20-year 
lease] issued under any section of this 
chapter which has heretofore or may here- 
after be committed to any such [unit] plan 
that contains a general provision for allo- 
cation of oil or gas shal] continue in force 
and effect as to the land committed so long 
as the Jease remains subject to the plan: 
_ Provided, That production is had in paying 
quantities under the plan prior to the ex- 
piration date of the term of such lease. 

It is to be noted that the above- 
quoted proviso is in the nature of 
a /habendum clause and, further, 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[89 I.D. 


that the reference to production 
n “paying quantities’ replicates 


the provision found at 30 U.S.C. 


§ 226(e) (1976), which establishes 
the respective primary terms for. 
competitive and noncompetitive 
leases and provides that “each 
such lease shall continue so long 


after its primary term as oil or 


gas is produced in paying quanti- 
ties.” Since it has long been set- 
tled that “paying quantities,’ as 


used for individual lease exten- 


sion, only contemplates recovery 
of operating and marketing costs 
(see cases cited, infra), it is diffi- 
cult to ascertain why the same 
phrase, used in the same context. 
(for the purpose of extending the 
lease), should have a dissimilar 
meaning in sec. 17(j).3 | 

Second, Survey’s position ig- 
nores the _ different purposes 
behind the extension provision of 


the statute and the drilling re- 


quirement of sec. 9 of the unit: 
agreement. The extension provi- | 


sions, both in sec. 226(e) and in 


sec. 226(j) are, in effect, an award 
to the lessee who has developed 
his lease. Moreover, it serves to 
aid the conservation of the re- 
source, since without it a lessee 
who was approaching the end of a 
fixed lease term might increase 


3 Indeed, the distinction between the meaning of the 

term production in “paying quantities” for purposes of — 
the habendum clause regarding lease extension where 
only production sufficient to recover operating and mar- 
keting expenses is required and the meaning of the same 
term for purposes of defining the lessee’s drilling obliga- 
tions under a lease is well recognized. Transport Oil Co. 
v. Exeter Oil Co., 84 Cal. App. 2d 616, 191 P.2d 129 (Cal. 


‘App. 1948); 2 Summers, Oil and Gas §306 (Perm. ed. 


1927). We believe that the definition for purposes of sec. 
17(j) must be the same as the definition for purposes of 


. the general habendum clause. This is properly distin- 


guished from the definition embodied in sec. 9 of the op- 
erating agreement defining the operator's drilling obliga- 
tions. 
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Siiieton in the short run with- 
out regard for total recovery since 
such recovery would not benefit 
| him. 4 


_ It would, of course, ‘gaa no 


economic sense to terminate a 


lease where a well had been 


drilled and could be. profitably 
produced, even where it was ap- 


parent that total recovery would | 


“never equal total expenditures. 
From the point of view of the 
lessee, a prudent operator would 


produce the well and thereby | 


— lessen his total loss from the drill- 


ing. venture. From the point of 
view of the lessor, it clearly was — 
in his economic self-interest to 
have the original lessee produce. 


since it would be unlikely, should 
the . lease be terminated, that 
anyone else would be willing to 
drill another well into the same 
formation where the original 


‘ lessee had shown it was not eco-. 


nomically feasible to drill. This 
latter rationale 
stronger impact in Government 
leasing since, not only is the leas- 
ing aimed at the generation of 


revenues, but it is also designed to 


maximize domestic production of 


- oil. Termination of leases which, 


while ultimately unprofitable to 


the lessee, could nevertheless be 


profitably produced, would run 
counter to both these purposes. . 


Sec. 9 of the unit agreement is. 


aimed at totally different goals 
and, thus, the proper definition of 


‘It should also be noted that at the time the language - 


of the statutory habendum provision was originally 
adopted, in 1935, there was a substantial glut of oil on 
the market, and that producers were adjusting produc- 
tion accordingly. In reference to this economic fact of 
life, it was argued that “it seems only reasonable that 


‘the term of the lease should be for the productive life of 
_ the wells thereon, thus avoiding the necessity of produc-. 


ing all oil possible within a prescribed term regardless of 
conditions in the industry.” S. oor No. 1158, 74th Cong., 
lst Sess. (1935), at 4. 


be utilized on an 


_ commercial. | 
: drilling of a well which might pro- 
duce in paying quantities, but. 
which would never recover drill- 


“paying pquanutied? as used i in sec. 
9, necessarily involves different | 
considerations. Unit agreements - 
were originally authorized for 
Federal lands by the Act of July 
3, 1930, 46 Stat. 1007, and the Act 
of Mar. 4, 1931, 46 Stat. 1523. The 


‘Impetus. for these Acts was a com- 
bination of then depressed oil 


prices and the development of re- | 
covery techniques which could not > 
individual 
permit basis. A unit agreement al- 
lowed various permittees and 
other holders of oil and gas rights 
to explore and develop the lands 
committed to a unit in a system- 
atic method which minimized ex- 


penses by avoiding needless off- __ 


sets, and contributed to maximum 
recovery from any reservoir. Inso- 
far as unproven areas were con- 
cerned, unitization served the ad- 
ditional purpose of spreading out 
the risks inherent in the drilling | 


of wildcat wells. 
has. an even — 


Thus, the drilling requirements | 


of sec. 9 of the unit agreement are 


an integral part of the unit agree- 
ment. Since ‘the first goal of a 
unit agreement for an unproved 
area is to establish the existence 
or nonexistence of commercially 
recoverable deposits, the unit op- 
erator’s. obligation to drill both 
the initial well and subsequent 
wells is fulfilled only where a well 
is completed which is, indeed, 
Under sec. 9, the 


ing costs, simply would not estab- 
lish the existence of a reservoir 


which was amenable to unit pro- © 
duction. Therefore, for the pur- 
poses of sec. 9 defining paying 
quantities as including the costs 
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of. delling is eminently reason- 
able. But the question whether a 
well is producing in paying quan- 
tities for the purpose of sec. 9 of 
the unit agreement (and for the 
purposes of sec. 20 of the unit 
agreement, as we shall. show 
below) is functionally discrete 
from the question whether the 
well is producing in paying quan- 
tities for the purposes of sec. 17(j), 
30 U.S.C. § 2264) (1976). 

The Department has long recog- 
nized that all lands committed to 
an approved unit are treated as a 
single lease for the purposes of 
production, and, therefore, actual 
production on any lease commit- 
ted to the unit is constructive pro- 
_ duction on all other leases within 
the unit. See Automatic Termina- 

tion of Unitized Leases for Failure 
to Pay Rentals, M-36629, 69 I.D. 
110 (1962). Moreover, insofar as 
individual lease extensions are 
concerned, actual diligent drilling 
_ operations over the expiration 
date of any lease committed to 
the unit, occurring anywhere 


within the unit, are sufficient to 


obtain the 2-year extension man- 
dated by 30 U.S.C. § 226(e) (1976). 
See Integrity Oil and Gas Co., 42 
-IBLA 222 (1979). There seems to 
be no logical reason to establish, 


for the purpose of lease extension. 


under 30 U.S.C. § 226G) (1976), a 


higher threshold showing than 
would be required for a nonuni- | 
tized lease. Indeed, the opposite — 
This statement is simply wrong. 


could be more easily defended. 
By committing his lease to a 


unit plan of development, the in-— 


dividual lessee surrenders his ex- 


clusive right to drill on his own 


lease in favor of the coordinated 
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drilling plan authorized under the 
unit agreement. The possibility of 
obtaining an extension by drilling - 
over the expiration date might 
thus be unavailable to a lessee 
where the unit agreement: does — 


not contemplate or require drill- 
ing during the critical period. It is 


totally inconsistent with the Gov- 
ernment’s general policy of foster- 
ing unit plans of development to 
at the same time establish a re- 
quirement for extension by pro- 
duction which is greater under a 


unit plan than would be for an in- 


dividual lessee. In fact, carried to 
its logical extreme, it could be 
argued that even if appellant’s 
lease contained Unit No. 1 well, 
there could be no extension under 


30 U.S.C. § 226() (1976) since this 


was not production under the unit 
agreement. We reject the premise 
of the argument, viz., that the ex- 
istence. of a commercial well 


under sec. 9 of the unit plan de- © 


termines the applicability of the. 
extension provision of 30 U.S.C. 


—§ 226G) (1976). 
Finally, we note the Survey ee. 


Manual based: its analysis, in 
part, on the provisions of sec. 20 
of the Standard Unit Agreement. 


.Thus, the manual states that once _ 


a unit well under sec. 9 is deter- 
mined to exist all leases commit- 


ted to the unit are eligible for ex- 
tension 


“in accordance with Sec. 
20 of the Standard Form of Unit 
Agreement for Unproved Areas.” 


Sec. 20 has absolutely noting to do 
with the extension of leases com- 
mitted to a unit. Sec. 20 relates to 
the extension of the unit itself. 
Once again, it is logical that the 
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paying quantities test of sec. 9, 
rather than the paying quantities 
standard of 380 U.S.C.. § 226q) 


(1976) should apply in this circum- 
- stance, since . production from 


wells incapable of recovering drill- 


ing costs would not serve to show 
that development under a unit 
plan was possible. Thus, a unit 
plan may only be automatically 


_ extended where a commercial 


well exists, since only such a well 


clearly establishes that. unit devel- | 


| ea is viable. 

~ In summation, we hold that, for 
fhe purposes of the extension pro- 
visions of 30 U.S.C. § 226) (1976), 
| production — in paying quantities 
requires that the well drilled be 


| able to produce sufficient hydro- 
_. carbons to recover the costs of op- 


erating and marketing but need 
not recoup the costs of drilling. 
This being the case, the fact that 
the unit agreement subsequently 
- terminated at the request of the 
parties is not dispositive of the 
question whether lease W-28314 


-- was extended beyond its expira-— 


tion date. Rather, the question is 


whether Unit No. 1 well was ca- 
in paying 


- pable of production 

quantities within the definition ‘of 

30 U.S.C. § 226) (1976). 

_. Jt seems clear to us that both 
BLM and Survey proceeded below 

on the assumption that unless the 


well was commercial within the 
meaning of sec. 9 of the unit 


agreement, the instant lease could 


not be extended pursuant to 30. 


USC. § 226(@) (1976). This we have 


held to be erroneous. While we 


note that in a letter, dated July 


81, 1981, to appellant Yates the 


- Acting Deputy Conservation Man- 


-. ager stated that “production from 
_ this well [Unit No. 1 well] shall be 


handled and. reported on a ies , 


basis,” thus implicitly agreeing 
‘that the well was capable of pro- 


ducing in paying quantities under 
the definition which we have held 
properly applicable herein, we 
feel that it would be more appro- 


3 priate to permit BLM and MMS 


an opportunity to initially review 
the question. Should a determina- 
tion be made that the well was ca- 
pable of producing in paying 


quantities, the lease would have — 
been extended by reason of pro- 


duction under 30 U.S.C. § 226() 


(1976), and thus would have been _ 


in. esse when the unit agreement | 


terminated. Therefore, under 30 


U.S.C. § 226) (1976), it would be 


eligible for a 2-year extension pro- 


vided for leases where the unit 


plan of development has terminat- _ 


ed. See 43 CFR 3107.5. On the — 
other hand, if the Unit No. 1 well 
was not capable of producing in: 


paying quantities, lease W-28314 © 

terminated on its expiration date 
and, thus, would not be extended 
-under 43 CFR 3107.5. . 2 


Therefore, pursuant to the au- 7 


thority delegated to the Board of 


Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the de- 


cision appealed from ‘is set aside yy 
and the case files are remanded 
for further action consistent here- 


with. | 
Sie L. a 
| Administrative tee 


Wr CONCUR: 


Gat M. mein. a 


Administrative Judge ‘ 


GC. RANDALL Grant, JR. 
Administrative Judge 
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LOIS JEAN BREWER v. 
ACTING DEPUTY ASSISTANT 

SECRETARY—INDIAN | 

AFFAIRS: (OPERATIONS) 


10 IBIA 110 


Decided September 30, 1 989 


Appeal from decision by Acting 
Deputy Assistant Secretary— 


Indian Affairs (Operations) can- 


celing assignment to appellant of 
«AY acres of Indian trust land. 


Affirmed in part and reversed 
in part. a 


1. Indian Lands: Wasieamienta: 


While portions of assigned Indian trust. 


land might be properly canceled for 
nonuse by appellant assignee, where it ap- 
peared she had leased nonresidential por- 


tions of the assigned lands despite provi-. 
sions of her. assignment which required 
_ the lands be devoted entirely to her exclu- 


-. sive personal use and that of her heirs, 
cancellation of the assignment, even if 
- found to be a legally proper response to 
the leasing, may not be ordered without 
giving prior notice of the proposed action, 


including the reasons therefor, and an cP 


portunity to respond. 


APPEARAN CES: Larry | 
enthal, Esq., and Mitchell R. 
Hadler, Esq., for appellant; Mari- 


ana R. Shulstad, Esq., Office of 


_ the Field Solicitor, for appellee. 


| OPINION BY . 
ADMINIS TRATIVE J UDGE 
_ARNESS | 


INTERIOR BOARD OF INDIAN 
APPEALS 


Procedural Background © 


On Sept.. 25, 1981, appellee 
Acting Deputy Assistant Secre- 


_ tary—Indian. Affairs (Operations) | 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Lev- 


i I.D. 


affirmed an earlier decision by 
the Minneapolis Area Director, 


‘Bureau of Indian Affairs (Area Di- 


rector, Bureau), canceling an as- 
signment of 80 acres of trust 
lands to appellant Lois Jean 
Brewer. The decision of the Area 
Director explains the action 
taken: 7 | 


[Y]Jou have been leasing a portion of your 
assignment to J. Kenneth Rutt & Sons, of 


Shakopee, Minnesota, for farming pur- . 
poses. We have copies of canceled checks | 
indicating payment to you of $1,730.00 in | 
1979 from the Rutt family. | 

You have been verbally advised in the 
past of the prohibition of leasing your as- 
signment without the proper approval 


. from the Area Director. 


It is stated in the certificate granting . 
you the assignment that, “any sale, lease, 
transfer, or incumbrance of said land, or 


_ any part thereof to any person or persons 


whomsoever, except it be to the United 
States, and as herein provided, is and will 
continue to be utterly void and of no 
effect.” 

Because ine $1,730.00 was s obtained from 
1886 Land, you must remit that amount to 


the Bureau of Indian Affairs so that: it 


may be placed in an account for the credit 
of the Mdewakanton Sioux Tribe of Minne- - 
sota. . 

It is the decision of this office, and con- — 
curred with the Shakopee Community | 
Council, that since you have repeatedly 
leased this assignment invalidly, your as- 
signment for it, except for a one (1) acre — 
parcel where your home is located, will be 


. canceled. 


(Area Direstor! S Decision dated > 
Sept. 16, 1980, at 1.) 7 
The documentary evidence of 


| appellant’s interest in the 80-acre ~ 
tract which is the subject of this. 


appeal is entitled “Indian Land 
Certificate,” which recites: | 


TO ALL WHOM IT MAY CONCERN: 


It is hereby certified that Mrs. Lois (Pen- . 
dleton) Brewer, a member of the Mdewa- — 
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kanton band of Sioux: Indians residing in 
_ Minnesota, ‘has been assigned the follow-_ 
_ing-described tract of land, viz: South Half 
of the Northwest Quarter (SENW 4%) of Sec-. 
_. tion 22, Township 115 North, Range 22 


West. This description is the North Half of 
Tracts 55, 56, 57; 58, 59, 60, 61, 62 and 63, 
in Scott County, Minnesota, containing 80 
acres, more or less. . } 


It is’ also certified that the said Lois. 
(Pendleton) Brewer and her heirs are enti- 


tled to immediate possession of said land, 
which is to be held in trust, by the Secre- 
tary of the Interior, for the exclusive use 


and benefit of the said Indian, so long as’ 


said allottee or his or her heirs occupy and 
use said land. If said land should be aban- 
doned for 2 years by the allottee, then said 
land will be subject to assignment by the 
Secretary of the Interior to some other 
Indian who was a resident of Minnesota 


May 20, 1886, or a legal descendant — of 


such resident Indian. 

It is also declared. that: this certificate is 
not transferable and that any sale, lease, 
transfer or incumbrance of said land, or 


_any part thereof to any person or persons | 
_whomsoever, except it be to the United 


States, and as herein provided, is and will 
- continue to be utterly void and of no 


effect. It is further declared that said land. 


is exempt from levy, taxation, sale, or for- 
| feiture, until otherwise ou by. Con- 
gress. 


Palmer, . Superintendent, 
Agency, Bureau of Indian Affairs, have 
hereunto set my hand and caused the seal 


of this office to be hereto attached at the 
City of Bemidji, Minnesote, this Ath aay of 7 


September 1958. 


Since the decision by appellee 
adopted both the Area Director’s 


- decision and the stated basis for’ 
that decision, it is in the context 
_of the original notice of cancella-. 
tion that the issues on appeal are 


_ framed. Appellant contends on 
- appeal that: (1) She is an allottee 
of the land, not a mere assignee, 
therefore her interest in the land 


is not subject to cancellation; (2) 
the Area Director was deprived of | 
any power to cancel assignments » 


| to Shakopee Mdewakanton lands 


IN TESTIMONY. WHEREOF, I, W. W: 
Minnesota. 


‘by the Act of Dec. 19, 1980, 94 


Stat. 3262; (8) the Area Director’s 


action was without basis in fact or 


law; and (4) the cancellation of: ap-— 
pellant’s interest was not made in | 
good faith. These contentions, 
denied by appellee, are discussed. 
in the order listed. | 


: Factual and Legal Background 


_ In support of her first two con- 
tentions, appellant relies upon 
Sioux treaties and the historical 
background of the Mdewakanton 
Sioux and the lands described in 
her certificate. As relates to this 
appeal, that packeround is as fol- 


lows. 


' By treaty with the Sioux of 
June 19, 1858, 12 Stat. 1031, a res- 


ervation was established along the = 


Minnesota River in south-central 


Minnesota. Following a Sioux up- 


rising in 1862, the Minnesota — 


_ Sioux were relocated to what is 
now southern South. Dakota and 
- northern Nebraska, and Congress 
passed the Act of Feb. 16, 1863, 12 . 
Stat. 652, which provides in part: _ 


That all treaties heretofore made and en- 


tered into by the Sisseton, Wahpaton, — 


Medawakanton, and Wahpakoota bands of 
Sioux or Dakota Indians, or any of them, 


with the United States, are hereby de- 
‘clared to be abrogated and annulled, so far _ 


as.said treaties or any of them purport to 
impose any future obligation on the — 


‘United States, and all lands and rights of © 


occupancy within the State of Minnesota, | 
and all annuities and claims heretofore ac-. 


corded to said Indians, or any of them, to» : 
‘be forfeited to the United States. 


The territory | which sonistised | 
the Mdewakanton Sioux Reserva- . 


tion before the outbreak thus a 


ceased to be a reservation in 1868. — 


The Mdewakanton band itself was 


relocated outside Minnesota. 


— 490 
- While, as appellant points out, 
an intention to abrogate or 
modify a treaty is not to be lightly 
imputed to Congress, the authori- 
_ty to abrogate treaty provisions 
does exist. Lone Wolf v. Httch- 
- cock, 187 U.S. 553 (1903). So far as 


pertinent in this case, Congress 


expressly abrogated its treaty ob- 
ligations with certain Sioux Indi- 
ans by the Act of Feb. 16, 1863, 
and, proceeded to declare in 
the same Act that “all lands and 
rights of occupancy within the 
State of Minnesota * * * hereto- 
fore accorded to said Indians 
* * * be forfeited to the United 
States.” Accordingly, the Mdewa- 
kanton band ceased to exercise 
any jurisdiction or control over 
the former reservation in Minne- 
sota. The trust status of the reser- 
vation in Minnesota was termi- 
| nated i in 1863.1 | 


_ After the Sioux uprising, it ap- 


peared some members of the band 


were permitted to remain in Min- © 


nesota. Congress recognized the 


existence of these Indians in sec. 9 


of the Feb. 16, 1868 Act, supra, 
which provides: — 

That the Secretary of the Interior is 
hereby authorized to set apart of the 


public lands, not otherwise appropriated, 
eighty acres in severalty to each individual 


of the before-rnamed bands who exerted: 


himself in rescuing the whites from the 


_? Appellant erroneously relies upon Menominee Tribe 
of Indians v. United States, 391:U.S. 404 (1968), for the 
proposition that.treaty rights survived the 1863 Act: and 
subsequent events. Menominee construed two, 1954 Acts 
which terminated Federal supervision oyer the Menom- 

_ inee Tribe. The Court ruled that.the Acts did. not termi- 


_ nate or abrogate treaty rights, noting: 


' “The provision of the Termination Act ** © that “all 


statutes of the United States which affect Indians be-- 


cause of their status as Indians shall no longer be appli- 
cable to members of the tribe’ plainly refers to the termi- 
nation of federal supervision.:-The use of the word ‘stat- 


_. utes’ is potent evidence that no éreaty was in mind,” 


< 391 U.S. at 412 (citations omitted, italics in original). 
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late massacre of said Indians. The land so 


set apart shall not be subject to any tax, 


forfeiture, or sale, by process of law, and 


shall not be aliened or devised, except by | 


the consent of the President of the United . 


States, but shall be an inheritance to.said — 
_ Indians and their heirs forever. 


Apparently, the authority of the | 
Secretary of the Interior to set 
aside these lands was never exer- 


-cised. However, additional funds 
for the benefit of these Indians 
were appropriated by the Act of 


Aug. 19, 1890, 26 Stat. 386, 349, 


for 


Indians in Minnesota heretofore belonging 
to the Mdewakanton band: of Sioux Indi- 
ans, who have resided in said State since 
the twentieth day of May, eighteen hun- 
dred and eighty-six, or who were then en- 
gaged in removing to said State, and have 
since resided therein, and have severed 
their tribal relations * * * 


The funds provided were appar- 
ently used in part by the Secre- 
tary of the Interior to purchase 
lands: at several locations in 
southern Minnesota. One such lo- 
cation, in Scott County and now a 
part of the Shakopee Mdewakan- 
ton Sioux Reservation, included. 
the lands which were ‘ultimately 
assigned to appellant.? 

Inasmuch as appellant claims © 
her assignment of land is tanta- 


mount to a formal allotment, it is 


necessary to briefly examine the 
Indian allotment process. The 
general scheme of allotment. is de- 
scribed in the Indian General Al- 
lotment Act of Feb.. 8, 1887, 24 
Stat. 388, 25 U.S.C. §§ 331-354 
(1976). With some exceptions, al- 
lotments on most: Indian reserva- 


tions. were made pursuant to this 


Act. Thus, the word “allotment” 


? Appellee’s Brief on Appeal (Exhs. A 2, and 5). 
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refers both to the process of land 
administration created by this, or 
similar Acts, and to a trust estate 
in real property created . by the 
legislation. Sec. 5 of the General 


Allotment Act provides that the © 
Secretary of the Interior issue 


‘patents to allottees, specifically 
describing the lands selected. The 
Act provides that the United 
States hold fee title to the land in 


trust. for allottees for a period of 
25 years from the date of the | 
‘ patent, and, at the expiration of | 
the 25-year trust period, convey 


fee title in the lands to the allot- 


‘tee or his heirs, free of encum- 


brance. The trust period could, 


the allottee, is inheritable, devis- 


able, and can be conveyed with 


the approval of the Secretary. For 


a detailed review of the allotment 
system, see F. Cohen, Handbook of . 
Federal Indian Law (1982 a) at - 


pages 127-1438. 
The allotment process dsseribed 


by the General Allotment Act and — 


its progeny was not followed with 


respect to the land now assigned 
to appellant. A 1915 letter from 


Assistant Commissioner E. B. 
Meritt to the Secretary outlines 
instead, with regard to this land, 
a practice of assigning to individu- 
al Indians the right to use and 


occupy these lands | on a condition- 


al basis: 


The Indian occupants of these tracts hold 
under a form of certificate signed by the 
Commissioner of Indian Affairs, This form 


; _ was approved by the Department Novem- | 
‘ber 21, 1904 and similar certificates are 


_ now held by eighty-nine of these Mdewa- 


_kanton Sioux. No attempt has been made 
~ by the Department or this Office to trans- 
fer any title to these eighty-nine Indians, - 


| other than the sonaiianal’s occupancy and 7 
use mentioned in the certificate. [3] Pe 


The letter continues by discussing 
arguments similar to those pay 2. 


forth by. appellant: 


The points are advanced by Mr: ‘Pollock 7% 
that. deeds were taken running to a 
number of these Mdewakanton Sioux; that 
the law contemplated the purchase of 
lands for individual Indians; and that the 
form of certificate above referred to was 
unauthorized by law; that the individual’ 
assignees have therefore a vested interest- _ 
ed susceptible to inheritance, and the reas- 
signment of which cannot be made at the 
discretion of the Department. He suggest- | 
ed that the matter.of making further reas- 

signments be therefore held up until legis- 
lation .can be procured. subjecting these 


- tracts to the provisions of the General Al) | 
however, be extended. The benefi-~ 
cial interest in allotments vests in — 


lotment Act and amendments. [J 


The letter notes the absence of 


legislation to authorize issuance 


_of patents in fee or in trust to the 


lands. It concludes: 


| [T]he Office believes it was ae result of 


the legislation authorizing these pur- 
chases, that the land be disposed of in a | 
manner which was deemed best by the 
Secretary of the Interior, and that he 
deemed it best not to dispose of any per- 
manent interest in these lands pending 
further legislation which has not yet been 
enacted. The Department is respectfully 
advised that the Office has in mind pre- 


senting a draft of legislation to the Depart- 


ment for submission to the next Congress — 
which will make it possible to allot these 
assignments under the provisions of the: 
General Allotment Act and its. amend- 
ments.[*] — 


It appears the jagialeuias con- 


templated above was not adopted. 
~The next act of Congress relevant 


to these lands, the Act of Dec. 19, 
1980, 94. Stat. 38262, provides | a 


pertinent part: 


SLetter from E. B. Meritt to the Secretary of the Inte- 
rior dated Sept. 30, 1915 epelles: 8 Exh. a atl. 

‘Id. at 2-3. 

5 Id. at 6-7. 
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That all right, title, and interest of the 
United States in those lands (including 


any structures or other improvements of 
the United States on such lands) which 


were acquired and are now held by the 


- United States for the use or benefit of cer- 
tain Mdewakanton Sioux: Indians under 
the Act of June 29, 1888 (25 Stat. 217); the 
act of March 2, 1889 (25 Stat. 980); and the 
~ act of August 19, 1890 (26 Stat. 336), are 

hereby declared to hereafter be held by 
the United States— 


(1) with respect to the some 258. 25 acres 
of such lands located within Scott County, 
Minnesota, in trust for the Shakopee 
_Mdewakanton Sioux Community of Minne- 
sota; . 


The Departmental report. of 
Under Secretary James A. Joseph, 
dated Dec. 10, 1980, commenting 
upon the Act, states: 


The effect of * *°* [the proposed pill] 


~ would be to change the legal status of the | 


ownership of the lands involved, which are 
now held by the United States under the 
Acts described above for the use of those 
Mdewakanton Sioux Indian individuals 
who reside in (or were enroute to) the 
State of Minnesota on May 20, 1886, and 
for their descendants. Under the enrolled 
bill, as noted above, all right, title, and in- 
terest in such lands would be declared in- 
_ Stead to be held by the United States in 
‘trust for three Minnesota Sioux tribal 
communities. 


Discussion and Decision 


The Department’s position con- 
cerning these lands has, as shown 
above, consistently been that they 
were not made available by Con- 
gress for allotment, were never al- 
lotted, and were therefore availa- 
ble in 1980 to become tribal lands 
held by the Department in trust. 
Congress approved this position 
when it adopted the 1980 Act. 


This position is consistent also. 


with the language of the docu- 
ment of title held by appellant, 


which contains no language simi- 
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lar to that found either in a trust 
patent nor in conveyances of a re- 
stricted fee. While the word “al- 
lottee”’ appears in the certificate, 
the estate. conveyed to the certifi- 
cate holder is apparently neither 
a trust patent nor a restricted fee, 


- but a tenancy personal to the as- 


signment holder and her heirs 
conditioned upon personal occu- 
pancy and personal use.’ Since ap- 
pellant’s assigned lands were 
never personally allotted to: her, 


appellant is not, in this case, the 


beneficial owner of an interest in 
allotted Indian trust lands.® | 

' Prior to passage of the Act of 
Dec. 19, 1980, appellant’s lands 
were held by the United: States 
for the use and benefit of a class 


of Mdewakanton Sioux, of which 


appellant was a member when the . 
certificate dated Sept. 4, 1958, was 
issued to hér. That class is appar- 
ently somewhat different from the 
tribe for which title is held in 
inas- 
much as the Shakopee Mdewa- 


®The various types of allotment are discussed and de- 


scribed in Cohen, Handbook of Federal Indian Law 


(1941) at pages 108-10. 

7The record establishes that the 80-acre tract assigned 
to appellant was never allotted. It also establishes that 
other Mdewakanton Sioux, apparently unrelated to ap- 
pellant, were her predecessors on the tract, and that 
their tenancy was on the same terms and conditions as 
that, enjoyed by appellant (Appellee’s Brief, Exhs. 7-10). 

*The certificate cannot be characterized as an allot- 
ment certificate, since that term is applied. to the. trust 
patent, the issuance of which conveys a vested interest to 
an allottee. See Monson v. Simonson, 231, U.S. 341, 345- 
47 (1913), and Cohen, cited supra note 5. 

It. is also noted, the Acting Associate Solicitor for 
Indian Affairs, Department of the Interior, in a memo- 
randum opinion of Mar. 19, 1974 (see Appellee’s Brief, 
Exh. 13), discussed the nature of title to these lands and 
concluded, at page 5 of the memorandum, they were not 
individually owned lands in the nature of allotments: 
“The lands are held in trust by the United States with 
the Secretary possessing a special power of appointment 
among members of a definite class. The interest the Sec- 
retary may grant by such appointments (called assign- 
ments) is either:a tenancy at will or a defeasible inter- 


: est. ” 
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kanton Sioux Community 3 is a fed- 
erally recognized Indian commu- 


_ nity organized under the Indian 
Reorganization Act of June 18, 


1934, with membership defined in 
a written constitution. With pas- 
sage of the Act of Dec. 19, 1980, 
title was held in trust for the com- 
munity to be managed by it for 
the benefit of the community and 
its members. While appellant may 


also be a member of the Shakopee 
community, her membership - by. 


no means bestows upon her any 


individual ownership of tribal © 


trust lands or elevates her exist- 


ing assignment of trust land to 


the status of an individual allot- 
ment.. 

Although appellant is not an al- 
lottee, she clearly has a property 
interest in the 80-acre tract as- 
‘signed to her. In this regard, sec. 


3 of the Act of Dec. 19, 1980, °94 


Stat. 3262, does provide, as point- 
ed out by appellant, that: 

Nothing in this Act shall (1) alter, or re- 
- quire the alteration, of any rights under 


any contract, lease, or assignment, entered 
- into or issued prior to enactment of this | 
Act, or (2) restrict the authorities of the — 
Secretary of the Interior under or with re- | 
spect to any such contract, =e or assign- | 


ment. 


* * * she has leased any of the 


land” and that the record on 
appeal is devoid of any showing 
there was an inconsistent use 
made of the land by appellant. 


_ She denies that she received ade- 
quate notice that any of her ac- 


tions, whether admitted or not, 


might result in loss of the as- 


‘signed tract. In this connection, 


she demands a hearing, apparent- . 


ly to enable her to cross-examine 
J. Kenneth Rutt & Sons and the 


drawers of the checks totaling 
$1,730 (previously shown to her) 
ostensibly given for the rental of 
her assigned land. 

| Arguably, the sarmniseeative 
record is sufficient as constituted _ 
to support the finding that appel- 
lant leased a portion of her lands 
to J. Kenneth Rutt & Sons for 
$1,730 in the 1979 farming season. 
Appellant does not directly deny 


giving the lease, but as appellee 


points out, her affidavit in sup- 
port of her petition on appeal is | 
most’ reasonably construed to 
admit that the lease took place, 
although the consequences of such 
action may not have been under- 
stood or foreseen by . appellant. 
Appellant has. offered two affida- 
vits, in addition to other evidence, 
neither of which. directly contro- 


verts the finding by the Bureau _ 


that the unauthorized lease for 
the stated amount was made. The 
Board finds that there is some evi- 
dence of a lease. It is unnecessary, 
however, 
Board’s holding here, that a lease 
was, in fact, executed. Further, © 
while lease of the assigned lands” 


may possibly support cancellation - 
of the misused portion of the as- 

In her reply brief appellant | 
argues that she “does not admit 


signment,? there is no showing of 
record that appellant was ever no- 
tified that lease of the assigned 


lands would result in cancellation 


of her assignment. NOE does her 


-. *The sukhoniy of the Bureau of Indian Affairs to 
~ cancel. a similar land assignment was reviewed and ap- 


proved in United States v. Vig, Civ. No. 3~71-207 (D.C. 
Minn. 1972) (Appellee’s Exh. 24). In that case, however, 
the court found, “By the terms of her certificate, failure 


_ to use and occupy the land for a period of one year would 


be considered abandonment and the certificate would be 


- cancellable by the Superintendent of the Minnesota 


Agency.” It does not appear from the record as now con-_ 
stituted whether appellant has abandoned her assigned 
tract nor that the Bureau has concluded her use of the 
land can be equated to an abandonment. These questions 
are not. presented © on appeal and are not decided in this 
opinion. 


to find, given the 
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“Indian ead Certificate” provide 


that lease of the land will result 
in cancellation of the assignment. 
[1] Although the Area Director’s 
opinion indicates appellant was 


previously notified that leasing of © 


the assigned lands was improper, 
no assertion is made that she was 
informed that her assignment 


would be canceled as a result.?° 


-While the Department has not 
promulgated special regulations 


governing cancellations of assign-. 


ments of lands to the Mdewakan- 
ton Sioux, it has regulations deal- 
ing generally with cancellations of 
interests in Indian trust lands 
which amount to less than a fee 
interest. 
quire that prior notice of cancella- 
tion be given to persons whose in- 
terests are to be terminated. and 
_ that the notice provide reasons for 
the cancellation and. an opportu- 
nity to respond to the notice or 
otherwise correct the condition 
which is the basis for cancella- 
tion.‘ Such procedure is. required 
in any instance where property 
rights of individuals. in Indian 
trust lands are to be affected by 
Bureau decisionmaking.’ Consid- 
- erations of due process require 
such a notice in this case, with op- 
portunity to respond, before ap- 
pellant’s assignment of the 80- 
acre tract may be canceled. See 


10 Appellant was obviously on notice, however, through 


plain wording of the certificate, that any lease of the . 


‘land would be voidable. - 
3 See, eg, 25 CFR 131.14. See also 25 CFR 131. 12 con- 
cerning subleases and assignments. 

12 See the discussion in Kuykendall v. Dieanes Area Di. 
rector, 8 IBLA 76, 87, 87 I.D. 189 (1980), rev’d on other 
grounds sub nom. Yavapai-Prescott Indian Tribe v. Watt, 
Civ. No. 80-464 (D.C. Ariz. 1981) (appeal filed No. 82- 5405 


. (9th Cir, 1982). 
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These regulations re- - 


(89 L:D. 


Coane v. Adio 414 F. Supp. 
975, 995 (D.S.D. 1976).13 
Appellant also claims — he 
Bureau canceled her assignment 
for reasons unconnected with her | 
use or nonuse of the land. Since . 
this appeal is decided on other 


grounds as described in this opin- _ 


ion, this contention is not . 
reached. No opinion, therefore, is 
expressed concerning appellant’s | 
contentions that the Bureau acted 
in bad faith when it attempted to 
cancel her assignment. | 
Pursuant to the authority dele- 
gated to the Board of Indian Ap- 
peals by the Secretary of the Inte- 


rior, 43 CFR 4.1, the decision ap- 


proving cancellation of appellant’s 
assignment is reversed; this 
matter is remanded to the Bureau 


_ with instructions to provide appel- 


lant with written notice of con- 
duct deemed inconsistent with the 
terms of her assignment, includ- 
ing an opportunity to respond 
thereto. See, as a guideline, proce- 
dural regulations found at 25 CFR 
Part 181 and remand instructions 
to the Bureau in Coomes v. Adkin- 
son, supra. | 

This decision is final for the De- 


partment. 


FRANKLIN D. ARNESS | 
Administrative Judge 


I CONCUR: 


Wo. Puitie Horton ~ 
Chief Administrative Judge 


18As noted previously (note 9), the Board makes no 


_ finding that the leasing of an assignment provides legal 


grounds for cancellation of the assignment. 
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ADMINISTRATIVE =JUDGE 
MUSKRAT CONCURRING: | 

In my judgment, the holding in 
this case is of sufficient impor- 
tance to justify emphasis, in a sep- 
arate opinion. As trustee for 
Indian tribes and individuals, the 
United States and its agent, the 


Bureau of Indian Affairs (BIA, 
Bureau), are bound by principles — 


of guardianship and pertinent 


constitutional restrictions (espe-— 


cially due process considerations). 
St. Pierre v. Commissioner of 
Indian Affairs, 9 TIBIA 208, 89 I.D. 
182 (1982). Accordingly, . cancella- 
tion by the Bureau of an assign- 
ment of Indian trust lands must 


comport with principles of due 
process including prior notice of 


the proposed action, with the rea- 
sons. and authority therefor, and 
an opportunity to respond. In the 
case before us, the BIA failed to 
fulfill these requirements and, 
therefore, the Board has quite 


properly remanded this case for | 


further proceedings consistent 
_ with the majority opinion. By sep- 
arate concurrence, I wish to em- 
-phasize some - additional factors 


_.and considerations. in _ Teaching 
- this same result. _ 
Appellant, as the majority cor- 
rectly concludes, holds an. assign- — 


- own initiative, absent a breach of the “assignment” by 


’ ment rather than an ‘allotment of 


Indian trust lands. Nevertheless, — 


she has a protected. property in- 


signed to her. According to sec. 3 


of the Act of Dec. 19, 1980, 94. 


Stat. 3262,! appellant’ S “_assign- 


ment rights are > preserved as is 


. 18ec. 3 provides: . 
’ “Nothing in this Act shall (1) gee or require the al- 


teration, of any rights under any contract, lease, or as- 
signment entered. into or issued prior.to enactment of — 


_ this Act, or (2) restrict the authorities of the Secretary of 


the Interior under or with respect to any such contract, 


lease, or assignment.” 


the Secretary of the Interior’s au- | 


thority vis-a-vis that assignment. 


The question that finally emerges. 
before the Board then, is did the - 


Secretary, through his agent, the 
_ BIA, properly exercise his author- 


ity in canceling the appellant's as- 
signment? 
The historical analysis favale: 


ing the land in question clearly 


demonstrates that appellant holds © 


assignment rights rather than an 


allotment and, consequently, her 


assignment is subject to cancella- 
tion or revocation procedures by — 


the BIA.? However, ‘in issuing its 
decision to cancel the appellant’s | 
80-acre assignment, save for a l-. 
acre homesite, the Bureau failed . 
to cite any authority or state any 
reasons for its actions.? Further- 


more, the administrative record of © 


this case is inadequate to deter- 


Mine the exact character of the: 


2Several: alternative courses of action with aed to. 
appellant’s assignment appear available to the Bureau. 
Whichever procedure the Bureau undertakes, however, it 


must have authority for doing so. Assuming the Bureau’s ~ : 
authority exists, cancellation or revocation procedures 


appear the most likely choice. Thus, should the Bureau 
believe the assignee has violated the express or implied 
terms of the “assignment,” then cancellation would be a 
proper procedure. Cancellation “[olecurs when either 
party puts an end to the contract for breach by the other — 


-. and its effect is the same as ‘that of ‘termination’ except 


that the canceling party also retains any remedy for | 
breach of the whole contract or any be range bal- — 
ance.” Black’s Law Dictionary 187 (5th ed. 1979). 

On the other hand, if the Bureau wishes to act on its 


the assignee, then revocation would be a proper course of 


action. Revocation is defined-in Black’s Law Dictionary 


1187 (5th ed. 1979) as: “The recall of some power, author- - 


. "ity, or thing granted, or a destroying or making void of. 
terest in the 80Q-acre tract as- . 


gome deed that had existence until the act of revocation 
made it void.” 

_If the Bureau wishes merely to-void the alleged “lease” 
of the appellant, then it may do so based on the terms of 
the assignment certificate. 

_ Regardless of which approach is utilized, the Bureau’s 
actions must comport with the requirements of due proc- 
ess. However, see caveat in note 3, infra. 

37 wish clearly to register that I express no opinion as - 


to the authority of the Bureau to pursue either cancella- 


tion or revocation procedures or, assuming such authori- 
ty does exist, the correctness of the application of either 
procedure in this instance. I would hold only that due 
process requires at a minimum that the appellant be in- 
formed as to the action undertaken and be provided with - 
a statement of reasons and aathorty therefor. 


ss, 


_. pellant’s agreement, if any, wi 
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appellant’s relationship with third 
persons concerning the land, and, 


in my opinion, the Bureau in its 


submissions to the Board, has 


_ failed to offer sufficient evidence 
to establish the existence of a 
“lease” 4 and its true nature.® In 
addition, assuming the existence 


of a true lease, the Bureau failed 


to cite its authority to cancel the 


entire assignment because of a 


lease involving only a portion. of 
the assigned lands.® Fin 
Bureau cites no authority or. 


‘rationale for its decision requiring | 
and I concur. 


Finally, the 


appellant to remit to the Bureau 


_ the purported $1,730 in lease reve- 


nue. 


“The only evidence of a “lease” offered by his Bureau — 


“and included in thé administrative record consists of 
three cancelled checks in the amounts of $10,- $20, and 
~ $300 issued by Shirley M. Rutt, J. Kenneth Rutt, and 
David Rutt respectively and made payable to “Mrs. W. 
Brewer,” “Walt Brewer,” and “Walter Brewer and Lois 
. Brewer.” These checks, made out by persons other than 
the appellant, indicate they are for “rent.” They do not, 
however, indicate specifically they are “lease” payments 
or involve the lands in question. The Bureau also asserts 
that a reasonable interpretation of paragraph 38 of ap- 
peliant’s affidavit dated Nov. 24, 1981, would conclude 
that appellant admits to the existence of a lease. Appel- 
lant denies any such admission and I agree that the 
statement in paragraph 38 does not justify a factual find- 
ing that a “lease” is admitted or. exists. 

Paragraph 38 reads: 7 

“Your affiant has at all times maintained a relation- 
ship with the entire acreage within her allotment. The 
farming of a portion of the allotment on behalf of your 
affiant was made necessary because your affiant’s hus- 
band, who has previously tilled the soil, has suffered a 

_ severe back injury, making him:unable to perform: such 
work. His physical condition has further » deteriorated 
due to a hernia problem.” 

5 As to the critical importance of the nature of the ap- 
Clara Pueblo Land Assignment, I Op. Sol. 888 (1939); see 
also Tips vy. United States, 10 F.2d 525 (5th Cir. 1934), 
where mere permission to: use land with no interest in 
land conveyed was held to be a license and not a lease. 


The exact nature of the appellant’s legal relationship . 


with third persons must first be ascertained in order to 
determine if it constitutes an encumbrance on the. land 
in violation of the assignment. - 

SThe certificate of assignment issued to appellant, and 


quoted by the majority, indicates that the existence of - 


a lease renders the lease void. On its face, however, the 
certificate does not indicate that the entire assignment is 


~ subject to cancellation. Compare. United States v. Vig, 


Civ. No. 3~71-207 (D.C. Minn, Feb. 3, 1972) en by. ma- 
jority at note 9. 
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with third persons, see Santa — 


~ [89 I.D. 


I felievs ‘that in the peeent 


_ case, due process requires the 


Bureau to inform the appellant of | 
its intention and authority for | 
canceling or revoking her assign- 
ment; to conduct a thorough fact- 
finding procedure in order to as-_ 
certain the relevant facts (e.g., the 


existence, nature, and revenue of 


the purported lease); and to issue . 
reasons justifying its conclusions 
as to cancellation or revocation 


and remittitur. This case, there- 


fore, as my colleagues correctly 
conclude, should be remanded; 


JERRY Muskrat — 
cadmaniatra tive Judge 


"RENEWABLE ENERGY, INC. 
67 IBLA 304 
Decided September 30, 1982 


Appeal from decision of Oregon 
State Office, Bureau of Land 
Management, rejecting noncom- 
petitive geothermal resources 
lease application. OR 26182. | 


Affirmed. 


i Administrative Beacticé2Ap: 
peals—Board of Land Appeals— 
Rules of Practice: Appeals: Gen-— 
erally—Rules of Practice: Ap- 


_peals: Answers—Rules of Prac- | 
‘ tice: Appeals: Statement of Rea- 3 
‘sons 


‘The 
. before the Board of Land. Appeals provide 


regulations governing procedures 


for the filing of a statement of reasons for . 
appeal by appellant and an answer by an — 


adverse party within certain time limits 


(subject to extension). Proper practice re- 
quires that all issues deemed relevant by. 
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the parties be briefed at that time because, 


as a general rule, the Board does not issue © 


_interlocutory decisions on issues which are 
not dispositive of the appeal. a 
2. Geothermal Leases: 


Patented or Entered Lands— 


_ Mineral Lands: Mineral Reserva- | 


tion—Patents of Public Lands: 
Reservations—Taylor 


: Act: Generally | 


A reservation of “all minerals” in a patent 
of public lands pursuant to sec. 8 of the. 


_ Taylor Grazing Act of June 28, 1984, as — 


amended, 48 U.S.C.A. §3815g (repealed 
1976), reserves to the United States geo- 
_ thermal resources underlying the patented 


lands. The reserved geothermal resources 
are subject. to leasing only under the Geo- 


_ thermal Steam Act, 30 U. S. G. 88 we 1025 
(1976)... 


8, Estoppel—Public Records 


Estoppe! will not lie against the United 
. States where there is no evidence of an af- | 


_ firmative misreprésentation or an affirma- 
tive concealment of a material fact: by the 


Government andthe party asserting the © 


estoppel cannot claim ignorance of the 
true facts because the facts are a matter of 
public record. _ | | 


4, Geothermal’ — ‘Known 
Geothermal Resources Area— 
Geothermal Leases: apie ace 


_ tive Leases 
An application for a noncompetitive geo- 


thermal resources lease must be rejected. if 
_ the land sought is. within a known geother- 


mal resources area and no evidence has . 


been presented that the KGRA cetermina: 
tion was in error. 


APPEARANCES: Kathleen M. 


‘Kulasza, Esq., and Ted P. Stock- 


mar, Esq., Denver, Colorado, for 


the appellant; Eugene A. Briggs, 
Esq., Office of the Regional So- 
- licitor, U.S. Department. of the 
_ Interior, 
_ the Bureau of Land Management. 


415-259 0 - 83 - 32 


Lands — 
Subject to—Geothermal Leases: 


Grazing» 


Portland, Oregon, for 


OPINION BY 
ADMINISTRATIVE JUDGE 
GRANT : 


IN TERI OR BOARD OF LAND 
- | _ APPEALS 


Renewable Energy, Inc. (Renew- | 


able), has appealed from a deci- 
sion of the Oregon State Office, 
Bureau of Land’ Management 


(BLM), dated May 28, 1981, reject- 


ing its noncompetitive geothermal 


resources lease application, OR 
26182, for 316.28 acres of land sit- 
uated in secs. 28 and 33, T. 18 S., 
R. 45 E., Willamette meridian, 


Malheur ‘County, Oregon. BLM | 
based its decision on the fact that 
the land had been determined by 


the Geological Survey! to be. 
within the Vale Hot Springs 
known geothermal resources area 
(KGRA), which is. subject to leas- 


ing only under the competitive a 


leasing system. 


Appellant’s lease application 


was filed on Mar. 26, 1981. Effec- 


tive Dec. 24, 1970; ‘the land in 


question was determined to’ be 


within the Vale Hot Springs 
KGRA. 36 FR 5626, 5627 (Mar. 20, 
197 1). ? 

In its statement of reasons for | 
appeal, appellant disputes the 
title of the Federal Government 
to the geothermal resources of the 
land in question. Appellant con- 
tends that the. geothermal re- 


sources were conveyed ina patent ~ 


(No. 1227691), dated July 10, 1962, 


issued pursuant to sec. 8 of the | 


Taylor Grazing Act of June 28, 
1984, as amended, 438 USCA. 


‘By Rcccctattali Order No. 8071, dated. Jan. 19, 1982, 
the Secretary of the Interior established the Minerals 


Management Service (MMS) and transferred to MMS the © 


minerals-related functions of the Conservation Division 
of the Geological Survey. 47 FR 4751 (Feb. 2, 1982). 


- sources. 
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§ 315g (repealed 1976),? and subse- 
-. quently leased by a successor of 


the patentee to Vale Geothermal 


—Co., Inc. (Vale), a wholly owned 


subsidiary of Renewable, on Feb. 
1, 1977. The patent - reserved to 
the United States “all minerals” 
in the patented lands (Statement — 


| _. of Reasons at 2). N evertheless, ap- 
- pellant argues that, in the ab-.. 


sence of an authoritative judicial 
determination, the mineral reser- 


vation does mot include geother- | 


mal resources. 
Appellant » recognizes that the 


court in United States v. Union - 


Oil Co. of California, 549 F.2d 
1271 (9th Cir. 1977), cert. denied, 
484 U.S. 930 (1978), held that a 
mineral reservation in a patent 
issued pursuant to the Stock-Rais- 
ing Homestead Act, as amended, 
48 U.S.C.A. §§ 291-301 (repealed 
1975),? included geothermal re- 
Appellant, however, 
argues that Union Oil was ‘“imit- 
ed solely to issues involving that 
statute” and that it “did not in- 
volve title to geothermal re- 


- -gources in the Lands involved 


herein” (Statement of Reasons at 
5, 9). Further, appellant alleges 
the United States is estopped 
from claiming title to the geother- 
mal resources and from requiring 
that a Federal lease be obtained 
for development of the resources 
in the lands at issue in this case. 

Counsel for BLM, the Regional 
Solicitor, argues that. _appellant’s 


- 2Sec. 8. of the Taylor. Grazing Act was repealed, effec- 
tive Oct. 21, 1976, by the Federal Land Policy and Man- 
agement Act of 1976. P. L. 94-579, BEC. fe 90 Stat. 


2748; 2792. 


_ §The Stock-Raising Homestead ‘Act was: neepeaied: 
except as to secs. 9 and 11, by the Federal Land. Policy. 
-and Management Act of 1976, P.L. 94-579, secs. We and 
704, 90 Stat. 2748, 2787, and 2792. . 
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contention on appeal is inconsist- 
ent with the filing of a geother- 


mal lease application with BLM. 


Counsel has declined to answer 
the statement. of reasons for 
appeal on the merits of the issue 


of ownership of the geothermal 


resources and the claim of estop- 
pel. The Solicitor contends that 
these issues are not relevant. 
However, in the event that the 


_Board deems them relevant, coun- — 


sel requests further time to 


answer the. euecaaee on the 


merits. 
[1] The jegulations governing 
rules of practice before the Board, 


43 CFR Part 4, make no provision — 


for interlocutory or piecemeal de- 
cisions limited only to the resolu- 
tion of certain issues which are 


not dispositive of the case. The 


regulations provide 30 days from 
service of the notice of appeal or 


the statement of reasons within — 
which a party served with the 


notice who wishes to participate | 
may file an answer to the state- 


ment of reasons for appeal. 43 


CFR 4.414. An extension of time 
in which to file an answer may be > 
granted. 48 CFR 4.22(f). There is | 
no provision for extending the 
time to file an answer conditioned 
upon whether the Board finds 
counsel’s initial answer to repre- 
sent an adequate discussion of the 


issues. All arguments deemed rel- 


evant by counsel on appeal should 
be presented at the time of brief- 
ing in order that the Board may 
have the benefit thereof when it 


| decides the | case.* Regrettably, in 


‘This applies as well to thiose cases where respondent 
on: appeal files a motion to dismiss the appeal. Apart 
of _ Continued 


[39 LD, 


496] 


_ RENEWABLE ENERGY, INC. 


499 


- September 30, 1982. 


+3 the present case ee is de- 
prived of the benefit of the Solici- 


tor’s brief on the merits of the 
issues raised by appellant. Howev- 
er, failure to file an answer will 
not result in a default. 43 CFR 
4.414. 

_ We do not share the view of the 
Solicitor that the issue of title to 
the geothermal resources is irreie- 


vant to disposition of this appeal. 


If appellant’s arguments with re- 
spect to the issue of title are 
upheld, the statutory basis for the 
BLM decision is eliminated. _ 


Sec. 21(b) of the Geothermal 


Steam Act of 1970, 30 U.S.C. 
-§$1020(b) (1976), 
broadly, that 


“which has passed from Federal 


ownership but in which the min-— 


erals have been reserved to the 
‘United States shall not be. devel- 
oped or produced except under 
geothermal leases made pursuant 


to this chapter.” (Italics added.) 


Sec. 1020(b) further provides: 


If the Secretary of the Interior finds that 
such development is imminent, or that 


production from a well heretofore drilled 
on such lands is imminent,~he shall so 


report to the Attorney General, and the 


Attorney General is authorized and direct- 
ed to institute an appropriate proceeding 
in the United States district court of the 
district in which such lands are located, to 
quiet the title of the United States in such 
resources, and if the court determines that 
the reservation of minerals to the United 
States in the lands involved included the 
geothermal resources, to enjoin their pro- 
duction otherwise than under the terms of 
this chapter: Provided, That upon an au- 
thoritative judicial determination that 


from dismissals where the Board has no jurisdiction, dis- 
missals for procedural deficiencies are generally avoided 
except where to do so would prejudice an innocent party 
or cause great problems with efficient operation of the 


appeals procedures. When the Board declines to dismiss . 


an appeal, it generally does so in the context of a deci- 


. sion on the merits patoes than in a separate interlocu- | 
tory order. 


provides, rather 
‘Igleothermal re- 
sources in lands the. surface of 


Federal snarl reservation, does not in- — 
clude geothermal steam and associated 
geothermal resources the duties of the Sec- 
retary of the Interior to report and of the 
Attorney General to institute proceedings, 
as hereinbefore set forth, shall cease. [Ital- 
ics in original.] 

It is, essentially, appellant’s ar- 
gument that a quiet title action 
must be instituted in every case 
where land has been patented 


with a reservation of minerals to 


the United States, in order to 


properly resolve the question of 


ownership of the geothermal re- 
sources. We disagree. The legisla- 
tive history of sec. 21(b) of the 
Geothermal Steam Act of 1970 in- 
dicates that Congress contemplat- | 
ed a test case: | 

In order to obtain an authoritative judi- 
cial determination of the ownership of geo- 


thermal’ resources in lands the surface of . | 


which has passed from Federal ownership 
with a reservation of minerals to the 


United States, a new. section 20(b) was 
_ adopted by the committee. This directs the 
Attorney General to initiate an appropri- 


ate proceeding to quiet the title of the 


‘United States. to such ‘resources if and 


when development of - such. resources 
occurs or is imminent. The committee is 
aware that the Department of the Interior 
has expressed the view that geothermal 
steam is not subject to the mineral reser- 
vation of the Stockraising Homestead Act 
of December 29, [1916]. The committee is 
also aware tnat a contrary view has been 
expressed. As the opinion of the Depart- 
ment is not a conclusive determination of 
the legal question, it was the sense of the 
committee that an early judicial determi- 
nation of this question (upon which the 
committee takes no position) is necessary. 
At issue is the ownership of geothermal 
steam. on more than 35 million acres of 
land, the surface of which has passed from 
Federal ownership but with a reservation 
of minerals to the United States..The bulk 
of this acreage was patented under: provi- 
sions of the Stockraising Homestead Act, 
and the reserved minerals therein are sub- | 
ject to disposition under appropriate min- 
eral laws. It is not the intent of the com- © 


mittee that this direction to initiate a pro- 
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ceeding in a U.S. district court shall con- 
stitute a continuing obligation upon the 
Attorney General but merely that an au- 
thoritative judicial determination be ob- 
tained that the mineral reservation of the 
Stockraising Homestead Act, and similar 
acts, does or does not reserve to the United 
States the geothermal steam. The develop- 
ment of geothermal resources in these 
lands will be retarded until the question of 
ownership is determined. [Italics added.] 


H.R. Rep. No. 91-1544, 91st Cong., 
2d Sess. 3, reprinted in 1970, US. 
Code Cong. & Ad. News 5113, 
5119-20... | ; 

The initial issue raiséd is 
whether the reservation of “all 
minerals” in a patent under sec. 8 
of the Taylor Grazing Act em- 


braces geothermal resources. In- 


herent in this issue is the ques- 
tion of whether the reservation is 
_ sufficiently similar to the reserva- 
tion of minerals under sec. 9 of 
the Stock-Raising Homestead Act, 

43 U.S.C. § 299 (1976), to be gov- 
erned by the judicial determina- 
tion in Union. Oil. Co. of Califor- 


nia, 549 F.2d at 1271, that the res-'- 


ervation under the latter act em- 
braces geothermal resources. We 
believe that Union’Oil, is the judi- 
cial determination Congress con- 
templated and is dispositive of the 
question of ownership of geother- 
mal resources where land has 
been patented under sec. 8 of the 
Taylor Grazing Act with a reser- 
vation of all minerals to the 


United States. Cf Energy Part- 


ners, 21 IBLA 352 (1975) (adjudica- 
tion of geothermal resources lease 
applications deferred where the 
land had been patented both 


under the Stock-Raising Home- - 


stead Act and sec. 8 of. the Taylor 
Grazing Act, pending a final de- 
termination in Union Oil as to 
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ownership of the geothermal re- 


sources). 
[2] Sec. 9 of the Stock-Raising | 


Homestead Act, 48 U.S.C. § 299 


(1976), provides that patents 
issued under the Act are “subject 
to and contain a reservation to 
the United States of all the coal 
and other minerals in the lands so | 
entered and patented, together 
with the right to prospect for, 
mine, and remove the same.” In 
addition, any person who has ac- 
quired the right to mine and 
remove reserved minerals “may 
reenter and occupy so much of the 
surface thereof as may be re- 
quired for all purposes reasonably 
incident to the mining or removal 


of the coal or other minerals,” 


subject: to the duty to provide for 
compensation of the patentee for | 


“damages to crops or other tangi- 


ble improvements.” Jd. Similarly, 
sec. 8 of the Taylor Grazing Act. 


provides for patent of lands with 


a reservation of minerals to the 


United States. In addition, the. 


latter statute provides: 


‘Where reservations are made in lands con- 
veyed either to or by the United States the 


right to enjoy them shall be subject to 
such reasonable conditions respecting in- 
gress and.egress and the use of the surface . 
of the land as may be deemed necessary. 
Where mineral reservations are made by 
the grantor in lands conveyed by the 
United States, it shall be so stipulated in 
the patent, and any person who prospects 
for or acquires the right to mine and 
remove the reserved mineral deposits may 
enter and occupy so much of the surface as 
may be required for all purposes incident 
to the prospecting for, mining and removal 
of the minerals therefrom, and may mine 
and remove such minerals, upon payment 
to the owner of the surface for damages 
caused to the land and improvements 
thereon. 
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- 43 U. 8. C.A. 

1976). 
As the Ninth Circuit Court of 
= Appeals recognized 1 in its decision 
in Union Oil, starting in 1909, 
Congress instituted a policy of 


_ separating the surface estate from 


the right to the underlying miner- 
als in statutes providing for pat- 
ents of public lands in order to 


- allow development. of the surface 
estate while preserving control of 


the United States over minerals. 
Union Oil Co. of California, 549 
F.2d at 1275. 
Stock-Raising ‘Homestead Act 
(1916) and sec. 8 of the Taylor 


Grazing Act (1934) follow in that 


tradition. 1. American Law _ of 
Mining §§ 3.24F, 3.24K, at 541, 
544 (1981). As is evident from 
reading the language of the two 
Acts, the patentee, as owner of 
the surface estate, is distinguished 
from the person who has the right 


to mine and remove. minerals 


under the mineral reservation. 
The former is protected in both 


instances by a requirement that 
- tor’s Opinion, M-86987, 88 I.D. 813 — 


he be compensated for any 
damage to the land or improve- 
ments thereon. It would appear 


from the language of sec. 8 that. 


Congress authorized exchanges of 
public lands for private lands in 
the belief that such exchanges 
would in some cases serve both 


_the public and the private inter- - 


ests and that provision for reser- 
vation of the mineral estate was 
made to preclude concern over 
loss of mineral values from inhib- 
iting such exchanges. 
_ The: concept that the surface 
and mineral estates are intended 
_ to be separate in patents of public 
lands with a mineral reservation 
to the United States has given 


‘§ 315()(d) iepeated 7 


Both sec..9 of the 
of Geothermal 
-Rocky Mountain Mineral Law In- 
_ stitute 123, 140-41 (1968). Accord- 


rise fe a =e of construction i in.in- 


terpreting the scope of a mineral 


reservation, i.e, a “reservation of 
minerals should be considered to 


sever from the surface all mineral 


substances which can be taken 
from the soil and which have sep- 
arate value.” 1 American Law of 
Mining § 3.26 at 552 (1981). There 


is no doubt that geothermal re- 
sources are mineral substances 
which can be taken from the soil 
and which have separate value. 
See Union Oil Co. of California, 


549 F.2d at.1279: Olpin, The Law | 
Resources,.. 14 © 


ingly, such resources are included 


in a mineral reservation under 


sec. 8 of the Taylor Grazing Act. 


This holding is consistent with the — 


position taken by the Solicitor 
that geothermal resources are not 
locatable _under the General 
Mining Law or leasable under the 


Mineral Lands Leasing Act. of 


1920. Geothermal Leasing in Des- 
ignated Wilderness Areas, Solici- 


(1981). This memorandum recog- 
nized that the court in Union Oil 
Co. of California found geother- 
mal resources to be included in 
the reservation of “all the coal 
and other minerals” under the 
Stock-Raising Homestead Act pat- 
ents. 

[8] Appellant’s second argument 


is that the United States is es-— 


topped “from claiming title to the 
geothermal resources in the 
Lands and from requiring that a 
federal lease be obtained for de- 
velopment of the resources” 


(Statement of Reasons at 6). Ap- 


pellant relies on the four ele _ 
ments necessary for an estoppel, — 
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outlined in United States v. Geor- 


 gia-Pacific eee 421 F.2d 92, 96 


7 (Qth Cir. 1970): 


(1) The party to ce ene list know 
the facts; (2) he must intend that his con- 
duct shall be acted on or must so act that 
the party asserting the estoppel has a 
right to believe it is so intended; (8) the 
latter must be ignorant of the true facts; 


and (4) he must rely on the former’s con- 


duct to his injury. 
| Appellant explains that since 
1977, it has conducted exploration 


and development operations pur-. 
-suant to the private lease. These 


operations have included the land 
in question. In addition, appellant 


- has begun development of an in- 
dustrial park, to be used in con- 


junction with the production of 
geothermal resources. Total ex- 
penditures have amounted to 
$277,418. There is no indication of 
the extent of expenditures for op- 
erations on the land subject to the 
Federal mineral reservation as op- 
posed to the other acreage em- 
braced in the private lease. In the 
spring of 1977, appellant informed 
BLM officials at the Vale District 
Office of its operations on and 
proposed development of the land 
- in. question. See Affidavit of Ste- 
phen M. Munson, President, Re- 
newable, dated July 30, 1981. ri- 
nally, appellant has obtained a 
United States Department of 
Energy grant for development of 
_ the industrial park. 


Appellant argues that estoppel 


can be based on a failure to act 
where the party to be estopped 
has “duty to speak.” United States 


_v. Georgia-Pacific Co., supra at 97. 
Appellant contends that sec. 21(b) 


of the Geothermal Steam Act im- 
poses a duty on the Secretary to 
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esac an action to. quiet title to 

geothermal resources in lands pat- _ 
-ented with a mineral reservation 
to the United States, where devel-— 
| opment is 


“imminent.” Appellant 
points. out that development of 


the land in question is, indeed, 
imminent. 


Appellant contends © 
that despite all of appellant’s ac-— 


tions, and with knowledge thereof, 
the Secretary has failed either to 


request a quiet title action or to 


bring suit for trespass. Appellant 
alleges reliance on the Secretary’s 


conduct to its detriment. 

Several factors preclude a find- 
ing of estoppel in the present situ- 
ation. First, we can find no duty 
of the Secretary under sec..21(b) 
of the Geothermal Steam. Act to 
request an action to quiet title to 
the geothermal resources involved 
herein. The case of Union Oil Co. 
of California, 549 F.2d at 1271, re- 
solved the question of title to such 
resources where land: had. been 
patented with a reservation of all 
minerals to the United States as 
under sec. 8 of the Taylor Grazing 


Act: Further, appellant has pre- 


sented no evidence of any repre- 
sentation by BLM employees that 
the United States did not have 
title to the geothermal resources 
of the land in question or that ap- 
pellant need not seek a Federal 
lease if it sought to develop those 
resources. We can find neither an 
misrepresentation” 
nor an “affirmative concealment 
of a material fact”? required to es- 


tablish estoppel. United States v. 


Ruby Co., 588 F.2d 697, 703-04 


(9th Cir. 1978); see Schweiker Vv. 


Hansen, 450 U.S. 785 (1981). 
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‘Futhermore, sopeliant was not 


“ignorant of the true facts,” ie., 
that title to the geothermal re- 
‘sources is in the United States, at 


_ the time it undertook its program — 
Of exploration and development — 
_ (1977). As noted above, the De- 


partment published notice that 
the land was determined to be 
within the Vale 
KGRA in the Federal Register (36 
FR 5626, 5627 (Mar. 25, 1971)), ef- 


fective Dec. 24, 1970. Accordirgly, : 
appellant is deemed to have had — 
—ercised within 180 days of Dec. 24, 
1970. 80 U.S.C. § 1003(a) (1976). 


notice that the United States as- 


serted title to the geothermal re-. 


sources at least as of the date of 


publication in the Federal Regis-. 


ter. See 44 U.S.C. §1507 (1976). 
Further, 3 
plat, a matter of public record 
. available for inspection, clearly 


shows the land to be patented 


with a reservation of minerals to 


the United States. Accordingly, — 
_ there could be no reasonable reli- | 


ance by appellant upon the fact 


title. Therefore, any exploration 
or. development activities under- 
' taken by appellant were done at 
its own risk. See Gary Willis, 56 
IBLA 217, 2238 (1981).. 


Finally, ‘appellant eroued that | 


equity dictates that it be declared 
the holder of a “preference right,” 
‘similar to the rights provided for 


by sec. 4 of the Geothermal Steam 
Act, 30 U.S.C. § 1008 (1976). Sec. 4 
: provides that certain persons will 


eral leases, 
claims 


Hot Springs — 


the BLM land status. 


be seeded to convert their min- 
‘permits: or mining 
under certain § circum- 
stances to competit tive geothermal — 
leases upon “payment of an 
amount equal to the highest bona 


fide bid[s]’ for the leases, within 


80 days after notification of the 
bids. 30 U.S.C. §1003(f) (1976). 
However, such a right was limited 
to the holders of valid mineral . 


leases or permits or mining claims | 


as of Sept. 7, 1965, or their succes- 
sors-in-interest and had to be ex- — 


There is no question that appel-. 
lant does not qualify under sec. 4 
of the Geothermal Steam Act for 
a preference right. Moreover, we 


can discern no statutory authority 


which would permit us to invoke - 
a preference right 1 in ae of a | 
pellant. : 

[4] Having ieeinel that the 
United States has title to the geo- 


‘thermal resources of the land in 
that BLM failed to file an action : 
of trespass or ejectment to quiet 


question, such resources must be — 
developed or produced under Fed- 
eral geothermal leases. 30 U.S.C. 


§1020(b) (1976). It is well estab- _ 
lished that lands within a KGRA _ 


may only be leased by competitive 


_ bidding. 80 U.S.C. § 1008 (1976); 43 © 


CFR 3210.4, 3220.1. Therefore, an _ 
application for a noncompetitive 
geothermal lease must ‘be rejected | 
if the land is witiin a KGRA. | 


Marvin L. McGahey, 50 IBLA 4 7 
(1980). Appellant has presented no 


evidence that the Vale Hot 
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Springs KGRA determination was 

in error. 

| Therefore, pursuant to the | au- 
thority delegated to the Board of 

_ Land Appeals by the Secretary _of 

the Interior, 48 CFR 4.1, the deci- 
- sion appealed from is affirmed. 


C. RANDALL GRANT, JR. 
Administrative eee 


WE CONCUR: 


Wut A. Irwin 
Administrative ouGse 


Gam M. Frazier 
Administrative Judge 


[89 LD. 
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SAHARA COAL CO., INC. 
4 IBSMA 166 


Decided October 19, i I82 


Petition by Sahara Coal Co., Inc., 
for discretionary review of the 
Sept. 9, 1981, decision of Adminis- 
trative Law Judge Frederick A. 
Miller in Docket No. IN 1-2-P, 


which sustained the validity of © 


80- 
the 


Notice of Violation No. 
Ti-005-18 and. reduced — 
amount of the civil Penny: 


‘Affirmed. 


t Surface Mining Control and 
Reclamation Act of 1977: Civil 
Penalties: Hearings Procedure - — 


The provision of 30 CFR 723.17(b), that — 
OSM shall serve notice of a civil penalty — 


assessment within 30 days of the issuance 


of the underlying enforcement document, | 
is directory, not mandatory; and OSM’s — 


failure to comply with this provision is not 


a bar to an assessment in the absence of a_ 


showing of prejudice Tesulting from the 
noncompliance. 2 


Z. Surface Mining Centeal- and 


Reclamation: Act of 1977: Revege- 


tation: Generally 


A violation of 30 CFR 715. 20(c) is proven | 


_when it is demonstrated that an operator’s 
initial revegetation efforts did not prevent 
serious’ erosion and that the operator 


failed to take such additional timely meas- | 


ures as were necessary to control erosion. 


3. Surface Mining Control and 
Reclamation Act of 1977: Civil 
Penalties: Hearings Procedure— 
Surface Mining Control and Ree- 
lamation Act of 1977: 0 
Violation: Generally 

Where OSM erroneously includes a viola- 
tion that has previously been vacated in 
assessing and pleading the amount of a 
civil penalty prior to the. hearing in a 
review proceeding, but then discovers its 


quate blasting records. i 
ministrative Law Judge reduced | 


Notices of © 
the civil penalty. from $1,500 on I. 


error and. Sausatuted a different violation 


in its point computation at the time of the 
hearing, such substitution is proper under 
43. CFR 4.1157(b)(1) unless the Pa 
can demonstrate prejudice. — 


APPEARANCES: Donald V. Fer- 
rell, Esq., Jelliffe and Ferrell, 
Harrisburg, Ulinois, for Sahara 


Coal Co., Inc.; Myra P. Spicker, | 
_Esq., Office of the Field Solicitor, . 
Indianapolis, Indiana, John C. 
Martin, Esq., Attorney, and Judy 


Dugger, Esq., Acting Assistant 
Solicitor for Litigation and En- 


forcement, Office of the Solicitor, - 
Washington, D.C., for the Office 


of Surface Mining Reclamation 
and Enforcement. | | 


OPINION BY 
ADMINISTRATIVE J UDGE. 
PARRETTE | 


INTERIOR BOARD OF 
Ss URFACE MINING AND. 
~ RECLAMA TION APPEALS | 


The Board granted a petition 


submitted by Sahara Coal Co., 


Inc. (Sahara), for discretionary 


review of a Sept. 9, 1981, decision 


of Administrative Law Judge 
Frederick A. Miller sustaining the 
validity of a notice of violation 


(NOV) issued by the Office of Sur- | 


face Mining Reclamation and En-| 
forcement (OSM) that charged | 
two violations of the regulations | 
for failure to regrade and stabilize | 
rills and gullies deeper than 9 

inches.and for failure to keep ade- 
The Ad- 


$1,100 because of -rapid compli- 
ance with the abatement order. 
The Board granted review on 


‘the three issues of whether: (1) 
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the fact that OSM did AGE serve 
Sahara with a proposed assess- 
ment until 60 days after issuance 
of the NOV should lead to a dif- 
ferent a. from that in Badger 
Coal Co., 2 IBSMA 147, 87 LD. 319 
(1980); (2) the delay by Sahara in 
repairing rills and gullies, which 
allegedly resulted from a heavy 
-rainfall, was reasonable; and. (8) 


OSM was under an obligation to. 


plead at the hearing the existence 
of the correct cessation order in 


order to assess points based on a_ 


history of previous. violations. 


Having reviewed the record and > 
the subsequent a of the, 


parties, we affirm. 
Fa acts — 


On July 24, 1980, OSM fence 
tor Marvin Utsinger issued Notice 
of Violation No, 80-ITJ-005-18 to 
Sahara for two alleged violations 
at its surface. coal mine, Sahara 
No. 6, located in Saline County, II- 
linois. The 
Sahara had failed (1) to regrade 


and stabilize rills and gullies 


deeper than 9 inches in violation 


of 380 CFR 715.20), and (2) to ~ 
objection, evidence of . Cessation — 


keep blasting records for methods 


of firing and type of circuit for 


~ the period Feb. 1, 1980, to Apr. 25, 
~ 1980, in violation of -30 CFR 
715. 19(e)(4\xiii). No penalty was 
- assessed in connection with the 
second violation. The first viola- 
tion was terminated on Aug. 5, 


1980. On Sept. 22, 1980; 60 days 


after the NOV was: issued, OSM 
issued a notice of proposed civil 


penalty assessment of $1,500 for — 
the first violation. Sahara filed a — 
- petition for review of the proposed - 
the — 


penalty assessment with - 
Hearings Division. At the hearing 
on Jan. 7 , 1981, Sahara moved for 
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NOV alleged that 


violations. 
_Law Judge relied on the newly in- | 
troduced CO as the basis for the | 


[89 L.D. 


dismissal of the NOV on grounds 


that OSM had not complied with — 
30 CFR 728:16(b), which requires 
that a copy of the proposed assess- 


ment be served within 30 days of 
the issuance of the NOV. The 
motion was overruled. : 
The rills and gullies violation - 


occurred in a relatively flat area _ 
within the Sahara minesite, en- 


compassing approximately 4 acres 
(Tr. 18), which was intended for 


_postmining use as pasture land | 
(Tr. 34). At the time the NOV was | 


issued, some gullies were 12 to 15 
inches deep and 2 to 3 feet wide, 
extending in length up to 90 feet 


(Tr. 19). Without regrading, the 
- gullies would have prevented the 


postmining use of the farm equip- 
ment necessary to care for the 


pasture land (Tr. 40-41). At the 
hearing, 


Sahara presented evi- 
dence that the erosion in the area 
may have been the product of two 


heavy rains that preceded the 


NOV by 3 weeks’ time (Tr. 88-89). 


~The OSM inspector testified, how- | 


ever, that the gullies had existed 


for several months (Tr. 52)... 


OSM. introduced, over Sahara’ Ss. 


Order (CO) No. 78-3-005-4, which 
was not mentioned in the assess- 
ment notice, although another © 
cessation order, which had been 
vacated, was erroneously cited in. 


support of a history of previous 
Administrative — 


The 


history points ultimately assessed - 
against Sahara. 


- Discussi Lon 


ww As to the issue of the belated 
notice ’ of assessment, counsel for 


‘Sahara has failed to distinguish ~ 


~ was still wet 
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the present < case eons the situa- 
tion in Sahara Coal Co., 3 IBSMA | 
871, 88 L.D. 1025 (1981). There, the 


Board decided that the provisions 
of 30 CFR 728.16(b) (now con- 
tained in 80 CFR 723.17(b)), like 


those of sec. 7238.18(b), are directo- 


ry and not mandatory, and that 
in the absence of prejudice a. fail- 


ure by OSM to comply with them | 


would not constitute a bar to an 


assessment. We adhere to that po-. 


sition here. We find no claim or 
showing of prejudice i in the record 


- before us. 


[2] As to Sahara’s failure to 
repair the rills.and gullies, coun- 
sel for Sahara seems to argue that 
since the heavy July 2 rainfall fell 
on soil highly susceptible to ero- 
sion, the rainfall must be consid- 
ered the cause of all of the ob- 


served erosion. Accordingly, he 


argues, it would be unreasonable 
to require Sahara to regrade and 


- reseed the ground either while it 
from the rain or 
while the summer dry season was © 
still. predominant. The Adminis-— 
‘trative Law Judge expressly re- 


jected that argument, stating: 


Assuming arguendo that the rainfall was 


~ of.such magnitude and duration. as to have 


~ caused or significantly contributed to the 


erosion, it is nonetheless noted that more > 


than 3 weeks had elapsed since the last 
rainfall and the date of issuance of the 


notice of violation. While the petitioner 


suggests that 3 weeks is a span of insignifi- 


cant time, I disagree and find that more. 


prompt and appropriate-~ action should 


have been taken to stabilize. the area in | 


question: 


“Although we might Hs diffi- — 


culty accepting the Administra- 
tive Law Judge’s conclusion as 
stated, we do not find it necessary 
to reach that issue under the facts 


of this case. The eainony of the 
OSM. inspector at the hearing, 


and the photographs of the vege- 
tation in the gullies that accompa- 
nied it, make clear that the rills 


and gullies in question were not 
caused solely by the July 2 rain © 
but that they had pre-existed’ it © 


for some period of time. Sahara’s 


own witness did not testify other- 


wise. Rather, the witness for 


Sahara carefully limited his testi- 


mony to the fact that 3.7 inches of 
rain falling on the type of soil in- 


volved would cause erosion. He 


did not go into the condition of | 
the area prior to the rainfall or 
make any effort to rebut OSM’s 
testimony on that subject. Neither 


_ did he testify as to what Sahara’s 


intentions might have been had | 
the heavy rainfall not occurred, 
nor when, in the absence of an 
NOV, corrective action would 
have been taken after the rainfall ; 


: occurred. 


While, under 43 CFR 4. 1155, 


OSM. had the burden of proof in 


this matter, we find it sustained 
that burden. As counsel for OSM 
points out, 30 CFR 715. 20(c) im- 
parts an ongoing obligation upon 
mining operators to preserve top- 
soil by protecting it against ero- 


-sion. We concluded in Renfro Con- 


struction Co., 2 IBSMA 372, 87 
I.D. 584 (1980), that OSM proves a © 
violation of 380 CFR 715.20(c) when. | 
it shows that an operator’s initial 

revegetation efforts did not pre- 


vent serious ‘erosion and that the 
operator failed to take such addi- 


tional measures as were neces- 
sary. The record before us in this 
case amply supports the Adminis- 
trative Law Judge’s: determina-— 
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tion that Sahara failed is act ina 


timely manner to control the ero- 
sion occurring in the areas under 
reclamation. ) 

[3] The only issue: emaiias is 


whether the Administrative Law 


Judge correctly assessed penalty 
points: against Sahara for its his- 
tory of previous violations. Coun- 
sel for Sahara argues eloquently 
that it would be a violation of due 
process and the fundamental 
tenets of justice and fair play to 
admit evidence of a violation not 

pleaded, in lieu of the one mistak- 
enly pleaded. However, counsel 
for OSM correctly points out that 
the Administrative Law Judge is 
responsible for determining the 
facts de novo, and that he is 


bound: by 43 CFR 4.1157(b)(1) to’ 


adhere to the point system and 
conversion table contained in 30 
CFR. 723.12 and. 723.138. Had 
actual prejudice been involved, 
- counsel for Sahara could certainly 
have requested a continuance or 
sought additional: information 
concerning the violation being 
relied upon..It did not do so. The 
Administrative Law Judge there- 
_ fore concluded that this argument 
was without merit, noting that 
the information as to the history 
of the violation was within Saha- 
ra’s own knowledge. We concur. 

Accordingly, the decision of the 
_ Administrative Law J udge is af- 
firmed. | 


BERNARD V. Pau : 
Administrative eed - 


I CONcUR: 


N EWTON Pesanuae 


Acting © 
- Judge 
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MATTHEW ALLEN v. AREA 
DIRECTOR, NAVAJO AREA 
OFFICE, BUREAU OF INDIAN 
eee 


10 IBIA 146 
‘Decided Oeics 15, 1982 


Appeal from a decision of the 


Navajo Area Director, Bureau of 
Indian Affairs, terminating fi- 


nancial assistance to appellant. 


Reversed. 


1. Board of Indian Appeals: Ju- 
risdiction 


Under 25. CFR 2.19 (a) and (b), when the © 
Commissioner of Indian Affairs, or the of- 
ficial of the-BIA exercising the Commis- 
sioner’s review authority ‘under 25 CFR. 
Part 2, does not issue a decision within 30 — 
days of the filing of all pleadings, the 
Board of Indian Appeals acquires jurisdic- 


tion over the case. 


2. Administrative . Procedure: | 
Rulemaking—Indians: Welfare— 
Regulations: Publication | 


‘Under 5 U.S.C. §552(a)(1) (1976) and the 


Supreme Court’s holding in Morton v. 
Ruiz, 415 U.S. 199 (1974), an individual 
may not be deprived of benefits solely on 
the basis of an eligibility standard eu 


_ lished only in the BIA manual. 


3. Indians: Welfare | 
Under the system established in the BIA 


‘manual, custodial care is part of the gener- 


al assistance program, and an individual 
must first be found eligible for general as- 
sistance before he or she can be considered 
for custodial care assistance. : 


4. Indians: Welfare © 


Under the provisions of the BIA manual, ~ 
an individual is eligible for custodial care 


assistance even though the necessary care 


- may be provided in the individual’s home. 


5. Indians: Welfare 


_ When, due to age, infirmity, or physical or 


mental impairment, an individual requires 


any type or amount of assistance in daily 
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; living, that person ‘qualifies for ested 
care under the proyeions of 66 BIAM 
~B.10A. | 


6. ‘Indians: Welfare 


Under 66 BIAM 5.10D(2), any Sptnne 
care arrangements necessary for an indi- 
vidual who has been in a custodial care in- 
stitution must be prepared before that in- 
dividual is discharged from the institution. 


is Indians: Welfare 


The decision to terminate custodial care 
for an individual must be documented as 
based upon’ physical or mental improve- 
ment, or upon an initial erroneous. deter- 
. mination of the individual's condition. 


8. Rules of Practice: Appeals: 
Effect of | 


Under 25 CFR 2.3(b) and 43 CFR 4, 21(a), a 


decision which is subject to review by a 
higher Departmental official is not effec- 
tive during the appeal period or during the 
pendency of an appeal, unless the BIA offi- 


cial to whom an appeal is. made, the 


Board, or the Director of the Office of 
Hearings and Appeals determines that the 


public interest requires the decision to be. 


made effective immediately. 


APPEARANCES: Stephen T. lé 
Cuyer, Esq., DNA-People’s Legal 
Service, Inc., Chinle, Arizona, for 


appellant; Penny Coleman, Esq., 
Office of the Solicitor, U.S. De- 


partment of the Interior, Wash- 
ington, D.C., for appellee. Coun- 
sel to the Board: Kathryn A. 
Lynn. 


OPINION V BY CHIEF — 
ADMINISTRATIVE JUDGE 
HORTON 


_ INTERIOR BOARD OF INDIAN 
| APPEALS 


Appellant Matthew Allen, a 


Navajo Indian residing at the 


Fort Defiance Agency, Fort Defi- 
ance, Arizona (C #1238,159), has” 
‘sought review of a July 24, 1981, 


decision of the Navajo Agen Direc- 
tor, Bureau of Indian Affairs 


(BIA) (appellee), terminating his 


financial assistance. This appeal 
was filed jointly with 19 other ap- 
peals from Navajo residents of the 


Fort Defiance and Chinle Agen- 
cies, Navajo Area Office. Appel- 
lant had been receiving care and 


training? at Toyei Industries 
(Toyei), Toyei, Arizona. The deci- 
sion affirmed that. appellant was 


not eligible for custodial care 


under the provisions of 66 BIAM 
(Bureau of Indian Affairs Manual) 
5.10A because he did not. require | 


“care from others. in his. or her 


daily living’ “due to age, infir- 


mity, physical or mental impair- 


ment” (66 BIAM 5.10A).* 


History of BIA Involvement With 


Toyet Industries - 


The following facts are sddieda | 
from appellant’s undisputed back-” 
ground statement concerning 
Toyei Industries.* The institution — 
is located in Toyei, Arizona, 
within the Navajo Nation. It was 
established in Oct. 1976 under the 
administration of the Navajo 


Tribal Council and the Navajo Di- 


vision of Education, Department | 


1One appeal was dismissed at the request of the appel- 
lant. Phillip Begay v. Area Director, Navajo Area Office, 


Bureau of Indian Affairs, 9 IBIA 280 (1982). Decisions re- © 


lating to the remaining 18 appellants are Deane separate- 
ly issued today. 
2 Although appellant notes that both BIA and he use 


the terms “adult institutional care” and “custodial care” 


interchangeably to describe the type of assistance he was 
receiving, see appellant's opening brief.of legal issues 
(hereinafter “opening brief’), the Board does not agree 
that the terms are synonymous. See text, infra at 10 
IBIA 167-68, 89 1.D.519. 

_% According to appellant, and not denied by appellee, 
every BIA social services client at Toyei from the Fort 
Defiance and Chinle Agencies was also found by the BIA — 
to be ineligible for custodial. care (Opening..brief at 37- 
38). . 

4 See opening brief at 1-5, including exhibits cited in 
that discussion. 
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of Navan Vocatioual Rehabilita- 
tion. Toyei was charted as a non- 
profit organization by the Navajo 
Tribal Council in Aug. 1976. 

Toyei’s institutional objectives 
were to provide comprehensive 
residential maintenance, work. ac- 
tivities, and other support services 
to mentally and/or physically 
_ handicapped. adults. 
ices were intended to help the in- 
_ dividual toward semi-independent 

or independent living by provid- 
ing training - in job and living 
skills. — : 

It is not apparent from the 
record when and under what cir- 
cumstances the BIA Branch of 
Social Services for Navajo area 
first. became involved with Toyei.® 
It appear, however, that at least 
during fiscal year 1980 the branch 
was providing funds to Toyei 
~ under a contract in accordance 

with P.L, 98-638, 88 Stat. 22038, 25 
U.S.C. §§ 450-450n (1976), the 
Indian Self-Determination and 
Education Assistance Act.’ 

In the summer of 1980, the 
branch learned that its fiscal year 
1981 appropriation would be re- 
duced and that it would be unable 
to continue its existing level of 
funding. After some discussion of 
how this budgetary problem 


might be resolved, it was: finally 


determined that the funding for 
Toyei should be cut entirely. This 
determination was made on the 
grounds that Toyei’s clients were 
at the institution primarily for vo- 
cational training rather than for 
residential care. Vocational train- 


5 Although it is clear from the statements of both par- 
ties that the BIA Navajo Area Office Branch of Social 
Services had a contract with Toyei, no copy of that con- 
tract is included, or was sought to be included, in the ad- 
ministrative record. 

® All further citations to U.S.C. are’ to the 1976 edition. 

7 See Exh. A to opening brief at: 2. ~ 
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These serv- 


Jant and other - 


{89 LD. 


ing was thought not to be part of _ 
the functional responsibilities of — 
the Branch of Social Services. As 
the decision was explained in a 
memorandum to social services 
files from the Area Social Worker: | 


On September 17, 1980, the plan to discon-- 

tinue funding Toyei industries was decided 
as the only alternative. The basis for this 
decision is that Toyei Industries, Inc., oper- 
ates a Vocational Training Program for 
handicapped adults. The fact that people 
reside there is secondary. It was argued 
that these clients can function at home 
and do not need custodial care. The re- 
vised plan assumed that the proposed rec- 
ommendation would take effect October. 1, - 
1980.[ 3 


Following the decdion to. dis- 
continue funding to Toyei, the 


Branch of Social Services began 


the procedure of informing appel- 
individuals at 
Toyei of the termination of fund- — 
ing for their care and training at. 

the institution. | 


Background of Appellant's Case 


The following facts are present- 
ed from the record as constituted.® 
Appellant was born on Sept. 21, 
1958. The record does not show 
when or for what reason appel- 
lant was first referred to Toyei. 
There is no dispute, however, that 
while at Toyei appellant was re-_ 
ceiving care and training under 


‘the contract with the BIA Branch | 


of Social Services. 

Appellant was examined byrne 
clinical psychologist for Cibola 
Medical Foundation, Gallup, New 
Mexico, on June 30, 1980. As a 


result of this examination and 


tests administered at that time, 


8 See Exh. C to opening brief at 1-2. 

® As to the composition of the record, see. discussion of 
appellee’s motion to reconsider the Board's order of June 
28, 1982, infra at 10 IBIA 156-57, 89 LD. 513-14. _ 
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the ‘pep cnioeke concluded fihat 
“Ts|pecific | . 
affecting © 
[his] verbal processing. and verbal © 


had ay 
[djisability — 


appellant 
(llearning 


memory abilities,” but that he 
was “capable of learning a voca- 
tional skill of a manual nature.’ 


that appellant’s “daily 


: further evaluation and training to 


~ help him learn to tell time, make > 
change, handle his finances, in- 


crease his mobility (such as learn- 
ing to drive), 
Many of. appellant’s problems 
were apparently related to low 
self-esteem and. ‘self-confidence. 


See Exh. A to Allen: opening factu- 


al brief at 1, 5, 6. 


According to a Sept. 19, 1980, 
casework form, appellant has dif-_ 
- ficulty “functioning independent-. 


_ ly” because he lacks education 
and social skills, and is a slow 


learner. The long-term plan for 


appellant was stated to be “semi- 
independent living.” See Exh. B to 
Allen opening factual brief. 


On Oct. 20, 1980, ope was _ 


| aes _a_ letter from the Navajo 
Area Director informing him that: 7 


; [Financial assistance to Toyei Industries 
for your residential care is being terminat- 


ed because the contract for: Fiscal Year 
- 1981 with Branch of Social Services has 


been declined by. the Bureau of Indian Af- 


fairs. The reason for declination is that the © 
vocational rehabilitation service at Toyei_ 


Industries is not a functional responsibility 


shop and’ cook.” 


| Vina further informed that all finan- 
cial assistance for you from BIA. Social 
Services will cease on November 6, 1980. 
In accordance with 25 CFR 20.80, you have 
a right to appeal this decision on your as- — 
sistance. You have until November 6, 1980 
to request a hearing on your case. 


| > See Exh. E to opening brief. 

Furthermore, the psychologist felt - 
living 
skills will need extensive develop- 
ment and work. Matthew needs 


Appellant requested a Reutng | 


on Nov. 3, 1980. On Nov. 24, 1980, 
the Area Director roscinded: the. a 


Oct. 20, 1980, termination notice. — 
The second letter sent to. appel- 
lant stated: “It has been adminis-— 
tratively determined that services — 


will continue for you until.a com- 


plete evaluation can be made of 
your situation by the Branch of 
Social Services, Bureau of Indian 


Affairs.” See Exh. I to. Opening oe 


brief. 
In mid-Nov. 1980, Svacliaatw was . 


- evaluated by Dr. Catherine Cauth- 
orne, a clinical psychologist with - 
‘the Indian Health Service. After — 


her meeting with appellant, the ; 


psychologist reported that appel- _ 


lant appeared. to be functioning at 


_a higher level than his recent psy- 
chological - | 


| evaluation indicated. 
She recommended that Matthew 


needed vocational and social coun- © 


seling “and eventually a group 
home placement with other Nava- _ 
jos, whereby he can learn socially 
acceptable ways of. interacting 


with his own people. By offering . 
‘these activities and/or programs 
to . Matthew, » 


Matthew would — 
appear to be able to become mod- 


erately self-sufficient.”” See Exh. C ~ “ 
to Allen opening factual brief at | 


of the Branch of Social Services: However, © 1. 


. Toyei Industries’ application for a contract - 


will be considered by the Bureau of Indian 


Affairs, Public Law 93-638 Committee, for | 


| ‘eat gas funding: by BIA Career. Develop: : 
_ment. 


On Dec. as 1980, following 's an 


evaluation by a BIA. social 
worker, appellant was certified . 
not eligible for custodial care. The _ 


Bll 
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evaluation concludes: | “Although 
Matthew may need some supervi- 


_ sion, we feel he can function quite 
independently.” This conclusion - 


was reached after the observa- 
tions that appellant had 
_ “medium” self-care potential, that 
his family was “quite capable of 
caring for” him, and that all his 


‘needs can be met at home except | 


a job. ”* See Exhs. D and E to Allen 
opening factual brief. | 

Appellant received a_ letter 
dated Jan. 28, 1981, from a BIA 
Agency Social Worker informing 


him that his “Adult Institutional — 


Care’ would be terminated effec- 
tive Feb. 17, 1981. The letter ad- 
vised: ““The reason for this closure 
is because you do not meet the eli- 
gibility requirements as defined in 
66 BIAM 5.10 in that you do not 
require care from others in daily 
living due to age, infirmity, physi- 


cal or mental impairment.” The | 


letter further informed appellant 
that he might still be eligible for 
other forms of assistance and that 


he had a right to appeal the deci- 
sion to the Agency Superintend- . 


ent. See Exh. K to opening brief. 

Appellant requested a hearing 
on his termination on Feb. 6, 
1981. A hearing for appellant and 
other similarly situated individ- 


uals was held on Feb. 18, 1981. 
Testimony at the hearing indicat-. 
ed that appellant needed help in 


maintaining a proper diet; in 


money management, and especial-: — 


ly in work supervision: The social 


- worker who evaluated appellant — 


based his decision on a 45-minute 


discussion with appellant and a: 


review of his case file. He did not 


- discuss appellant with any Toyei 


employee. See transcript of Fort 
Defiance hearing, Feb. 18, 1981, at 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[89 1.D. 


79-81, es ‘Following fit err 
the hearing officer, as the desig- 
nee of the Superintendent, sus- 
tained the termination of appel- 
lant’s custodial care. 

On Mar. 26, 1981, epollant ap- 
pealed the ‘hearing officer’s deci- 
sion to the Navajo Area Director. 


The Area Director . affirmed the 


decision on July 24, 1981. This.af- — 
firmance rejected all of appel- 
lant’s legal arguments and found 
that the facts proved that appel- 
lant did not require - custodial — 
care. | 
| Appellant appealed this deci- 
sion to the Assistant Secretary for 
Indian Affairs on Aug. 25, 1981. 
The appeal was referred to the 
Deputy Assistant Secretary— 


‘Indian Affairs (Operations). When 


a decision had not been issued | 


within 30 days from the ‘time 


briefing to the Deputy Assistant 
Secretary was concluded, appel-. 
lant filed a notice of appeal with 
the Board of Indian Appeals on 
Feb.. 10, 1982. This appeal asked 
the Board to assume jurisdiction 
over the appeal pursuant to provi- 
sions of 25 CFR 2.19. By order 


dated Feb. 10, 1982, the Board re- | 


quested BIA to forward the ad- 


ministrative record. On Mar. 16, » 


1982, the Board issued an order 
formally docketing the appeal and — 
expediting consideration of the 


case. 


Submissions - the Board ae 
clude appellant’s opening brief 


(Apr. 28, 1982); appellee’s motion 


to remand this case to Navajo 


The Board feels constrained: to comment on the 
almost unintelligible nature of the transcript of this. - 
hearing. It is impossible to determine who is speaking in 
many cases, much of the testimony is marked “inaudi- 


_ ble,’ the hearing examiner exercised no control over 
those attending and testifying, and very little ecagh evi- 


dence concerning the ae was elicited. 
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Social Services (May 24, 1982); ap- 


pellant’s motion to exclude cer-. 


_tain documents filed by appellee 


after the time established by. the 


~ Board for: supplementation of the 
record (June 7, 1982) (see Board’s 
order of Mar. 16, 1982); appel- 
_lant’s reply . to the motion to 
~-yemand (June 14, 1982); appel- 
-lant’s reply to the motion to ex- 
-.clude documents (June 15, 1982); 
~appellee’s response to appellant's 
_ reply to motion to remand (July 6, 
1982); appellee’s motion for recon- 
sideration of the Board’s order ex- 


cluding documents (July 6, 1982) 
(see Board’s order of Tne 28, . 


- 1982); and appellant’s response to 
appellee’s: motion for reconsider- 
ation (July 28, 1982). 


| Jurisdiction 


[1] Appellant argued in his Feb. 


10, 1982, notice of appeal to the 


Board that, because the Deputy 
Assistant’ Secretary had not 
issued a decision in this case 
within 80 days from the date 
. briefing was concluded, as is re- 

quired by 25 CFR 2.19(a), sec. 
-. 2.19(o) vested the Board with ju- 

risdiction. Sec. 2. 19 (a) and (b) 


~ states: 


(a) Within 30 days after all time for 
pleadings (including extension granted) 
- has. expired, the Commissioner of Indian 

Affairs [now Deputy Assistant Secretary— 
Indian Afairs (Operations)] shall: . 

(1) Render a written decision on the 
appeal, or. 

(2) Refer the appeal to the Board of 


-_ Indian Appeals for decision. 


(b) If no action is taken by the Commis- 


sioner within the 30-day time limit, the | 


Board of Indian Appeals shall review and 
render the final decision. 


In an order dated Feb. 10, 1982, 


| the Board agreed that it had juris- . 


415-259 O - 83 - 33 


diction over the case, assuming 
the facts stated by appellant. were 
true (Order at 2 n.2). The Board 
noted that appellant’s interpreta-_ 
tion of 25 CFR 2.19(b) “comports 
with what the regulation clearly 
states and was intended to state. 
See 40 FR 20625 (May 12, 1975)” © 
(Order of Feb. 10, 1982, at 2 n.2). 
There has been no challenge to 


the Board’s assumption of juris-— 


diction. The Board holds it has ju- 
risdiction to decide this appeal. 


Appellee's Motion for - 
Reconsideration of the Board’s 
June 28, 1982, Order Excluding | 

Certain Documents. 


On June 28, 1982, the Board 


~ granted appellant’s motion to ex- 


clude certain documents from the > 
record. In its notice of docketing, 
issued on Mar. 16, 1982, the Board 
noted that there were obvious 
omissions from the record. There- _ 
fore, the Board granted permis-- 

sion to supplement the record 
until Mar. 31, 1982. Appellant re- 
sponded to this order on Mar. 29, 

1982. Appellee furnished addition- 
al documents on May 20, 1982, 7 
weeks after the deadline for 
record supplementation. The ex-— 
planation given for this late sub- 


mission was that although the So- 


licitor’s Office had received — 


formal notice of the docketing of | 
this appeal in Mar. 1982, counsel 


for appellee was not designated 
until May 6, 1982, and, further, © 
that the documents :offered had. 
not been sent to the Deputy As- 
sistant Secretary by the Area Di- | 
rector when the appeal was filed — 
with. his office. ? . 
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The Board held ‘bat appellee’s 


failure to include the offered doc- 
uments in the. administrative 


record within the. extended time | 
allowed for record supplementa- 


tion could not be excused. Both 
the Solicitor’s Office and BIA had 
- a responsibility to ensure that ad- 
- ministrative review by the Deputy 
Assistant Secretary and by the 
Board was conducted with full 
knowledge of the facts. 
which the initial decisions were 
‘based. The failure to inform ap- 
pellant of these documents and to 
properly include them in the 
- record was regarded by the Board 
as an impermissible threat to the 
integrity of the administrative 
review process. | 

Appellee raises no new argu- 


ments in the motion for reconsid-. 


eration that show how the Board’s 


order was in error or an abuse of. 


discretion. Instead, appellee 
merely restates considerations 
that were before the Board when 
it issued the order and attempts 
to include the information in the 
. excluded documents by incorpo- 
rating such material in the memo- 
randum supporting its motion. 

Because of appellee’s failure to 
show how the Boerd’s order may 
have been in error, reconsider- 
ation of the June 28, 1982, order 
‘excluding documents submitted 
by appellee on eee 20, 1982, is 
denied. | 


. Appellee’s Motion To Fae 


On May 424, 1982, appellee 
_moved the Board to remand this 
case to Navajo Social Services. 


ly of conclusory statements not 
supported by either factual asser- 


tions or legal argumentation, is — 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


upon . 


(89 LD. 


apparently based on BIA’s deter- 


mination that its Branch of Social 
Services was improperly or illegal- 


‘ly paying for custodial care for ap- 


pellant at Toyei. 
Appellee’s conclusion appears to 


be based on two findings. One, be- 


cause the vocational rehabilita- 
tion program at Toyei was not a 
functional part of BIA’s social: 


services program, the Branch of 
Social. 


Services. was _ illegally 
paying for services rendered ap- 
pellant. out of a congressional ap- 


. propriation not made for that pur- 


pose.’ Second, appellant. should 
have been evaluated first for eligi- 
bility for general assistance, then 
for custodial care, because custodi- 
al care is part of BIA’s general as- 


sistance program. Appellee seeks 


a remand ‘to Navajo Social Serv- 
ices, which is now responsible for | 
implementing the BIA social serv- 
ices program, so that appellant 
can be properly evaluated for elli- 
gibility for BIA assistance. 

Appellant opposed a remand on 
June 14, 1982. 

In its brief, which the Board re- 
ceived on July 6, 1982, appellee 
states at page 2: “The Bureau 
does not object to Appellants’ un- 
willingness to remand the cases to 


‘Navajo Social Services. Eligibility 


determination undoubtedly should 
be a coordinated effort by the 
Bureau and Navajo Social Serv- 
ices.” | | 

Both of appellee’s’ positions 
demonstrate a basic. misunder- 
standing of the nature and pur- 
pose of remand. “Remand,” ac- 


~ The motion, which consists entire-_ coe eos Law ean ayy 


‘Presumably appellee does not seek a remand if the 
Board accepts this argument. The Board declines to con- 
sider the argument, however, because appellee has of- 
fered no support for it. 


~ on it there.” 
| parties, the Navajo Tribe did not. 
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_. (Rev. 4th ed. 1968) at page 1457 
means ‘“{t]lo send back,” 
- sending the cause back to the 
same court out of which it came, 
for purpose of having some.action 
According to both 


- assume responsibility for adminis- 


tering the BIA social services pro-- 


gram until Oct...1, 1981.2 The 


tribe, therefore, never previously . 


considered this case, which was 
decided by the Navajo Area Direc- 
tor, BIA, on July 24, 1981. Al- 
_ though the tribe may be the ap- 
'.propriate entity to determine ap- 
pellant’s. current eligibility for 
BIA social services or financial as- 


sistance, the present case cannot. 


_be “remanded” to it. or. any of its 
instrumentalities. a 
Furthermore, remanding the 
issue of eligibility determination 
to BIA, rather than to the tribe, 


would serve only to delay the issu- | 


ance of a decision which BIA has 


already reached. Appellee seeks a: 
remand to make a determination 
of whether appellant was eligible 


for general assistance so that he 
can be considered for custodial 


care. Whether or not appellant is. 


found eligible for general assist- 


ance, BIA has already decided - 


that he is not eligible for custodial 
care. The = possibility that he 
would be found eligible for both 
general assistance and custodial 
care on remand 


of this case, the Board holds that 
BIA’s failure to determine wheth- 
er appellant was eligible for gen- 
eral assistance before determining 


12 See appellee's motion for remand at 3; appeliant’s 
consolidated reply brief at 3-4. 


“(t]he 


is extremely 
remote. Under the circumstances - 


whether he was sligible for custo- 
dial care is harmless error. 

Appellee’s motion for remand is 
denied. 


Issues on ail - 


The remainder of this case. 7 
raises three major issues: 
1. Whether appellant was ; prop- | 


erly receiving. assistance: before _ 


his: termination; 
2. Whether the aanistarice: appele 


lant was receiving was properly 7 


terminated; and ges 
~8.. Whether BIA. ust: continiie. a 


assistance to appellant pending a. 


determination of this case’ by the _ 
Board. _ | . 


Deion and Conclusions — r 
Relating to the Termination of — 
BIA Assistance to Appellant - 


A. Appellant was Properly Re 
ceiving Assistance Under the Con- 


tract with Toyei Industries. 


Appellant began receiving ‘BIA 
assistance when he was referred _ 


to and accepted by Toyei Indus-. — 
tries. for training in vocational ~ 


and living skills. Appellee appar- - 


ently argues that appellant was 
improperly or illegally receiving _ 


this assistance because he was not 
evaluated for eligibility for BIA | 
general and custodial care assist- 
ance. when he was referred to 


Toyei.? This argument assumes 


that in order to receive assistance 


under a contract with Toyei, an . : 


individual must be eligible to re-— 


13 Although the circumstances of this case do not re- 
quire a decision on this question, the Board notes that 


~’ appellee’s argument essentially seeks a legal conclusion 


that appellant can be denied assistance because BIA-did 


not properly determine his eligibility. 


eae bath BIA general assistance 
and custodial care. 


The Board finds that this as- 
sumption is a legal conclusion for 


which there is no evidence in the 


-. record. The terms, conditions, and 


purposes of the BIA contract with 
Toyei govern determinations of 
eligibility for receipt of services 
under it.1* Appellee 
states that appellant was receiv- 


ing services at Toyei in violation 


of the BIA contract.'® Further- 


more, appellee has neither intro-. 
duced a copy of the contract to 

show what eligibility criteria it es- 
tablishes,1® nor presented argu- | 
‘ments ‘tending :to show that the 


custodial care provisions of 66 


BIAM Part 5 were to be used to 


determine eligibility. | 

In the absence of any evidence 
that appellant was not eligible to 
receive assistance under the BIA 
contract with Toyei Industries, 
the Board holds that he was prop- 
erly receiving such assistance. 

B. Appellant’s Custodial Care 


Assistance Was a Ter- 


minated. 


1. Appellant v was ‘Recéiving Cus- 


- todial Care Following The Expira- 
tion of the Contract with Toyei In- 
dustries. 


Following his receipt of. BIA’s 


letter of Oct. 20, 1980, informing 
him that the contract with Toyei 


would not be renewed, 17 appellant: 


. “See, ag, 1TA C.d5. Contracts §§ 295-296 (1963), and — 


cases cited therein; 17 Am. Jur. 2d Contracts $8 ae 246 
(1964), and cases cited therein. 


'SIndeed, appellee’s presentation to the Board ignores 


the fact that appellant was initially receiving assistance 


under this contract, except to argue that the contract — 


was improperly entered into by the Branch of Social 

Services. oe 

_ 16There is no gigeedtion that this contract was includ: 

ed among the documents affected by the Board’s order of 
June 28, 1982, excluding certain documents. 


“The question whether the nonrenewal of the con-, 
tract is a valid reason for terminating assistance to those: 


‘individuals participating in the program established 


under the contract is not before the Board. However, the - 
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nowhere © 


certain rights. 


[89 LD. 


exercised his appeal rights and re- 


quested a hearing on the termina- 
tion of his assistance. The BIA > 
then rescinded the October letter 
and determined to provide assist- 
ance to appellant. pending a com- 
plete evaluation of his circum- 
stances. See Exh. I to opening 
brief; text, supra at 10 IBIA 152,.— 
89 LD. 511. Although BID did. | 
not indicate the source of this as- _ 
sistance, it is apparent from the 


way BIA has approached this case. 
that the assistance was from its. 
general assistance and/ or Sustodl: sa 


al care funds. | 
The question ae BIA wae 


legally required to provide assist- 
‘ance to appellant from its custodi- 
al care funds after the expiration 


of the contract with Toyei and 


pending a determination of his 
eligibility for custodial care is not 


before the Board. However, once 


BIA undertook to provide such as- 
sistance by informing. appellant 


that it would be available to him 


‘pending a complete evaluation’ of 


his situation, appellant: acquired 
These rights are 
discussed in the following sec- 


‘tions. 


2. Appellant fore a Right to 


Proper Publication of the Basis 
for Custodial Care Eligibility De- 


terminations. 

Appellee maintains that sppel: 
lant was not eligible for custodial ' 
care under 66 BIAM 5.10A. That | 
section states in part: 


| Custodial care for adults is nae non-medi- ; 
_ cal care and protection provided to an eli- 


gible client when, due to age, infirmity, 


; payee or ee impairment, that client 


Board has held that the: nonavailabilty of appfopriated 
funds ‘relieves BIA from the responsibility of providing © 
funds. See Aleutian/Pribilof Islands Asseciation, Inc. vy. 
Acting Deputy Assistant Secretary—Indian Affairs (Oper- 


' ations), 9 [BIA 254, 89 [.D. 196, and 10 IBIA 23 (1982). 
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requires care from others in his or her 
daily living. This may be provided in the 


most appropriate non-medical setting, in- 


cluding the client’s home, an institution or 

other group care setting. This care encom- 
| passes protection and personal services in 

addition to food, shelter, laundry, and re- 

- lated costs. This type of care ordinarily in- 

cludes. services of a non-professional 
nature where medical supervision is. not 
- required on a continuing basis. 


Appellant argues that 66 BIAM. 


5.10A sets forth either a substan- 
tive rule of. general applicability 
or a: statement of general policy 
or interpretation of general appli- 
cability within the meaning of 5 


~US.C. §552(a)(1)(D),*8 and that 
this provision should, therefore, 
have been published in the Feder- 

BIA. 


al Register. Because the - 
manual provision was not so pub- 


lished, appellant reasons that 5— 


U.S.C. § 552(a)(1) 19 prevents its 
application tohim. 

The BIA. responds: that the 
manual provision is merely an in- 


terpretation of the regulations in 


25 CFR Part 20 and, as such, is 


not required to be published. The 


provision need only be available 
for public inspection and copying 
under 5 USC. § 55 2(a\2KB). a7 


| 18 Sec, 552 states in paetinent pats i. 
“(a) Each agency shall make available ta the public 
. information as follows: 


1) Rach ore shall Seeriss See and Pre 


publish in the Federal Register for the guidance of the 
: public— 


“(D) substantive rules of elec applicability adopted 
as authorized by law, and statements of.general policy or . 


interpretations of general applicability formulated and 
adopted by the agency.’ 


~ Sec. 552(a)(1) states in pertinent part: “Except to the 


extent that a person has actual and timely notice of the 

‘terms thereof, a person may not in any manner be re- 

- quired to resort to, or be adversely affected by, a matter 

required to be published in the Federal Register and: not 
so published.” - 

20Sec. 552(a) states: “(2) Bich agency, in accordance 

with published rules, shall make available for public in- 


-. gpection and copying: * * * (B) those statements of policy © 


-and interpretations which have been adopted by the 
agency and are not published in the Federal Register.” 


‘Since the provision was available | 
to appellant, BIA argues that it 


has fulfilled its public notice re-. 


quirements and can apply the 
standard. 


[2] The BIA’s seetion is quite 
similar to that which it presented 
to the Supreme Court in Morton 


_v. Ruiz, 415 U.S. 199 (1974). Al 
though BIA promulgated..25 CFR 
Part 20 after the Ruiz decision, it 


has failed to understand the | 


-Court’s clear holding in that case: 
_An individual may not be denied 
_ benefits on the basis of an eligibil- 


ity standard provided only in the 
BIA manual. — 
Like the Supreme Court in - 


Ruiz, the Board. cannot accept 


BIA’s argument. The BIA manual. 


remains “solely an internal-oper- 
ations brochure” (415 U.S. at 235), 
_which does not “let the standard 


[of : eligibility] be generally known 
so as to assure that it is being ap- | 


plied consistently and so as to 


avoid both the reality and the ap- 
pearance of arbitrary denial of 
benefits to potential benefici- 
aries.” 415 U.S. at 281. Despite 
the guidance provided in Ruiz, 


BIA has chosen to publish only 


the broadest and most general eli- 


-gibility requirements for assist- 
~-ance in the Federal Register or in’ 


25 CFR Part 20. Only the BIA 
manual contains provisions of the 
necessary specificity to permit the 
actual operation of these pro- 
grams. Indeed, from reading Part 
20, it is not even apparent that 
BIA provides custodial care.”! 


21This fact is emphasized by the disagreement between . 


‘the parties over what section. of Part 20 is “interpreted” | 


by sec. 5.10A. Appellant, while noting the Area Direc- 


-tor’s failure to clarify waice section of the regulations is 


Continued 


ols 


Contrary to BIA’s een 


the manual provisions do not 


merely interpret the CFR regula- 
tions; rather the manual provides 


‘the only usable standards of eligi- 

- bility for custodial care. Because 
of this finding, the standard set 
. forth in 66. BIAM 5.10A is a rule 
within the meaning of 5 U. S.C, 
§ 5.1(4).72 . 3 


‘Furthermore, as was also true 


in Ruiz, the rule set forth in sec. 
5.10A is of general applicability. 
This provision potentially applies 
to every Native American.. There 
can be no question but that such 


a rule significantly impacts upon — 


a segment of the public.”* 
Therefore, 66 BIAM 5.10A sets 
forth a substantive rule of general 
applicability within the meaning 
of 5 U.S.C. §§551(4) 9 and 
~552(a)0)(D). This rule was re- 


“ quired to be published in the Fed- 


eral Register and should have 
been incorporated into 25 CFR 


Part 20. The failure to so publish 


this rule precludes BIA from 
using it to deprive appellant of 
benefits. 5 U.S.C. § 552(a)(1); Sho- 
shone and Arapahoe Tribes v. 


Commissioner of Indian Affairs, 9 


_ IBIA 263, 267-69, i ID. 200, 202- 


interpreted by the manual provision, suggests that it can 
only be 25 CFR 20.24(b), relating to family and communi- 
ty services. See opening brief at 20; consolidated reply 
brief at 9-11. Appellee, with the assistance of the 
manual, contends that custodial care is a form of general 


assistance. See appellee’s. memorandum in support of © 
motion for remand at 2; appellee’s reply brief to appel-. 
lants’-memorandum in opposition to appellee’s motion - 


for remand at 2-3. The general ‘assistance provisions are 
found in 25 CFR 20.21. 


#2Sec, 551(4) states in pertinent part: “[R]ule means - 
the whole or a part.of an agency statement of general or | 


particular applicability and future effect designed to im- 
' plement, interpret, or prescribe law or policy.” 

>The significant impact test was stated in’ Lewis Vv, 
Weinberger, 415 F. Supp. 652 (D.N.M. 1976), in the con- 


text of a discussion of whether a policy statement was of — 


“general applicability.” Even if the Board had agreed 
with appellee that 66 BIAM 5.10A is only an interpreta- 
tion of 25 CFR Part 20, the fact that it is of general ap- 
plicability would require its publication in the fede 
Register. See 5 U. S.C. § ane) (1D). 
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2A states 
“The general assistance program 


custodial care.” 


~ [89 LD. 


03 (1982), As the , Supreme Court | 
stated in Ruiz: “The conscious — 
choice * * * not to treat this ex- 
tremely significant eligibility re-. 
quirement, affecting rights of 
needy Indians, as a legislative- 
type rule, renders it ineffective so 
far as extinguishing rights of 


those otherwise within the class 
_of beneficiaries.” 415 U.S. at 236.24 


8. Appellant Had a Right to a 


Legally Correct Determination of - 


Eligibility. 
Assuming that 66 BIAM 5.10A 


and other provisions of 66 BIAM 


Part 5 could properly be applied 
in determining appellant’s eligi- 


bility for BIA financial assist- 


ance,*> appellee argues that a 
finding of eligibility for general 
assistance must precede a finding - 
of eligibility for custodial care. 
This argument is based on appel- 
lee’s -observation that custodial 
care is listed under the general 
assistance section in the ‘BIA 
manual. | 

[3] From its review of 66 BIAM 


Part 5, the Board finds that the 


manual makes custodial care a 
form of general assistance. Sec. 
in pertinent part: 


is intended to meet certain speci- 


fied unmet financial needs of oth- 


erwise eligible Indians. This pro- 
gram includes * * * payment of. 
certain costs directly related to 
Similarly, sec. 
5.10B(1) states: “Payment of custo- 
dial care shall be provided from 
general assistance funds following 


244 critical review of the BIA manual is set forth in 
the Final Report, American Indian Policy Review Com- 
mission, submitted to Congress on May 17, 1977. See Vol. 
1 at 278-79 under the heading ‘Hidden Regulations.” 

. %This decision does not reach the question of what 
other sections of 66 BIAM Part 5 may be required to be 


published under 5 U.S.C. § 552(a)(1)(D). 
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a dete: mination that 25 CFR 20 


_ eligibility criteria have been met.” 
Thus, under the manual > provi- 


sions, a determination that an in- . 


dividual is eligible for general as- 


sistance must precede a determi- 


- nation that he or she is eligible 
for custodial care. 


Appellee is therefore ales Com 
~ rect that the BIA social worker 


should have been instructed to de- 
termine appellant’s eligibility for 


both forms of BIA assistance. In — 


this case, however, the Board has 


held that BIA’s failure to deter- 
mine appellant’s eligibility: for 
constitutes . 


general assistance . 
harmless error. See text, supra at 
10 IBIA 159, 89 LD. 515.. 
Appellant contends that BIA i: in- 
correctly interpreted other provi- 


sions of 66 BIAM Part. 5 in find-. 
ing him ineligible for custodial 
care. First, appellant argues that. 


66 BIAM 5.10A establishes a two- 


part inquiry. The initial question 
is whether an individual requires * 
-- eustodial care. The second ques- 

tion is where that care can most 


appropriately be provided. Appel- 


lant therefore argues that a find- 
7 individual’s care 
- needs can be fulfilled by his or 

~ her family does not mean that the. 
individual is mene pie for cushoey 7 


ing that an 


al care. 


. [4] As appellant Hole 66 BIAM 
5. 10A establishes a program of fi- 


~ nancial assistance for. individuals 
requiring ‘non-medical care and 
— protection” 


which that care is provided. Ex- 


amples of possible settings clearly — 
stated in sec. 5.10A are “the cli-— 


ent’s home, an institution or other 


their 
Thus, a finding that an individual 


in their daily living: 
without regard to the setting in — 


creas care setting.” Significantly, 


sec. 5.10A(2) states: “In-home care’ 
means arrangements made in ac- 
cordance with a plan approved by — 


_ the Bureau for the care and su- 


pervision of an adult in his or her | 
own home. Casework services 
should be directed. toward provid- _ 
ing care and services to the adult — 
in his or her home.’ In- addition, 
sec. 5.10A(3) “recognizes the im- | 
portance of developing plans — 
with clients that will preserve dig- 
nity and self-worth and enable the | 
elderly and disabled to remain in 
home and community.” 


who requires care can receive that 


: care from a family member or : : 
members does not disqualify that — 


person from. participating in the 
custodial care program’ estab- 


lished in the BIA manual. The 
‘question which BIA. must ask 
under the procedures it has adopt- 7 
ed is whether an individual is-ca- 


pable of living by him- or herself _ 
or whether the individual re- 
quires care from others in daily 
living. See Chinle Agency Superin- 


tendent’s Mar. 20, 1981, decision, 


Exh. EE to opening brief. - | 
| Appellant: further. contends that | 
the term 


> See 


‘maintenance.’ 


ed. 1968) at 267-68. The BIA — 


maintains that whatever meaning | | 


“care’ may have has been modi- 
fied by the qualifying term ‘ custo- 7 


dial.” 


[5] The Board finds that care 


can encompass a wide range of 
services, and that some people 


“care” as used in the- 
text of sec. 5.10A must be liberal- 
~ ly construed to mean “attention” » 

‘as well as | 
Black’s Law Dictionary (Rev. 4th 


age, 
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may require more care than 
others. When, however, due to 
infirmity, or physical or 
mental impairment, an individual 
3 requires any type or amount of 


care in daily living, that person. 


qualifies for custodial care under 
the provisions of 66 BIAM 5.10A.”6 
Appellant also argues that 


when an individual has been in a 


custodial care institution, sec. 
5.10D(2) requires that such care 
~ not be terminated until a feasible 


plan has been developed for pro- | 
viding any continuing custodial 


care that the individual may re- 


quire. Sec. 5.10D(2) states that © 
‘Tolecasionally, an individual may. 
not require continued custodial 
care because of physical improve- — 
ment. When this occurs, services — 


should be rendered to help him/ 
her leave the care establishment 


provided an outside plan for care 
is available and is feasible.’ Ap- 


pellant concedes that an improve- 
ment in mental condition may 


also be the reason for a decision 


that an individual no longer re- 
quires institutional custodial care. 
See opening brief at 29 n.28. 
[6] The Board agrees with appel- 
lant. Under 66 BIAM 5.10D(2) any 
continuing” care 


vidual who has been in a custodi- 


al care institution must be pre- 


pared before that individual is dis- 
charged from the institution.: 
Finally, appellant argues that 


when sec. 5.10D(2) is read in con- — 


junction with sec. 5.10B(5), an in- 
dividual’s improvement must be 
documented in his or her case file. 
Sec. 5.10B(5) states: “The case 

26The extent and —_ of care that a person requires 


would influence the amount of fi nancial assistance. made 
available to that individual. 
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dial care.” 
that, | 
mental and physical condition is 


arrangements 
“necessary to provide for an indi- 


- (89 LD. > 


record shall document medical 
evidence attesting to the physical | 
or mental condition of the individ- 

ual, and his or her need for custo-_ 

Appellant contends 
because an_ individual’s 
made the test for whether or not 
custodial care is required, the ter- 
mination of such care must be set 


forth with the same degree of at- 


tention to that mental or oe 4 


| condition. 


[7] The Board again agrees with — 
appellant’s interpretation of these 


manual provisions. Under the pro- | 
cedures established’ in the BIA | 
manual, the decision to terminate 


custodial care for an individual 
must be documented as based 
upon physical or mental improve- 
ment, or upon an initial errone- 


ous determination of the individ- 


ual’s condition. Any lesser re- 
quirement would permit and en- 


courage ad hoc and arbitrary deci- 


sionmaking. See Ruiz, supra. - 


- Based on-. these findings, the 


Board holds that BIA erroneously 
interpreted the discussed provi- . 
sions of 66 BIAM Part 5.. The. 


Board declines, however, to decide 
whether. appellant should have 
been found eligible for custodial — 


care under these _ provisions, — 
which are not ‘ “endowed with the. 


‘force of law” (See Ruiz, supra at . 

- 285), because such a finding is not 
necessary to the disposition of this 
case. 


ae Oe eta ‘Cistodial Gane. 
was Improperly Terminated 
Before a Final Departmental De-. 


cision on pHeuty was Ren- 


dered. 

Appellee. argues mat BIA is re- 
quired to continue custodial care 
payments to appellant only pend- 


508] 


MATTHEW ALLEN v. AREA DIRECTOR, NAVAJO AREA OFFICE 


521 


October 15, 1982 


ing a determination of eligibility 
~ by the Superintendent. In support 
of this position, appellee cites 25 
CFR 20.80(b), which states: “Upon 


request for a hearing by a recipi- 


ent dissatisfied by a proposed deci- 
sion the recipient’s financial as- 
sistance will be continued or rein- 
stated to provide no break in fi- 
nancial assistance until the date 
of decision by the Superintendent 


or his designated representative | 
in. accordance with § 20.30(f) [deal- | 
_ ing with the issuance of a written 
decision following a hearing on . 


the proposed change — ‘in. assist- 
ance].”’ 

| Appellant contends that 25 CFR 
20.30(£) does not exhaust BIA’s re- 


__ sponsibilities to continue financial 


| assistance... Instead, appellant 
argues any decision which is sub- 
ject to further administrative 


review within BIA» or by the = 


Board is: 


[Nlot * * * effective during the time in 
which a person adversely affected may file - 


a notice of appeal, and the timely filing of 
a notice of appeal will suspend the effect 
of the decision appealed from pending the 
decision on ee when the 
_ public interest requires, * a decision or 
any part of it shall be in full force and 


7 effect immediately. 


483 CFR 4.21(a); see also 25 CFR 


2.3(b). These two sections give the 
authority to declare a decision im- 


_ mediately effective to the Depart- 


mental officer to whom the appeal 
is made, the Board, or the Direc- 
tor of the Office of Hearings and 


Appeals. . 


[8] When he filed his: appeals, 
appellant provided both the Area 


Director and the Deputy Assistant 


_ Secretary with forms on which to 


indicate whether the decision to 


terminate his care was being 


made immediately effective. See 


Exh. R to consolidated reply brief 


~ and Allen individual file. Neither 


officer completed the form or oth- 
erwise notified appellant that the 


termination was immediately ef- 


fective. Thus, there was no proper 


determination that the termina- 


tion was to take effect prior to the 
completion Of | Departmental 
review procedures. | 

In the absence of such a deter- 
mination, appellant’s custodial 
care assistance, which was to be 
provided to him pending a com- 


plete evaluation of his situation 
and. throughout the administra-— 


tive appeals process, was improp- 
erly terminated before the com: 
pletion of either.?’ : 7 


Summary of ae 
Based on the foregoing discus- 
sion, the Board holds that it has. 
jurisdiction in this case; that ap- 


pellant was improperly deter- 
mined ineligible to receive custo- 


dial care on the basis of 66 BIAM 


5.10A, an unpublished substantive 
rule; that BIA ‘incorrectly inter- 


preted other provisions of 66 | 


BIAM Part 5; and that appellant’s 7 


custodial care assistance was im- | 


properly terminated prior to com- . 


pletion of his ee 28 


2 The procedural regulation of the BIA that defers the 


. effectiveness of appealable decisions until completion of 
- the appeal period, unless otherwise directed by an appro- 


priate officer, was viewed with favor in Coomes v. Adkin- 
son, 414.F. Supp. 975 (D.S.D. 1976). The court stated that 


. the provisions of 25 CFR 2.3 serve, among other things, 
- to “protect the interests of parties * * *, 


allow the 
agency to develop a record, exercise its discretion, apply 


its expertise, and, possibly, discover and correct its own 
errors.” Jd. at 987. 


28 Because of this disposition, the Board does not — 
appellant’s other arguments. 
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Pursuant to the authority dele- 


~ gated to the Board of Indian Ap- 


bi peals by the Secretary of the Inte- 
rior, 43 CFR 4.1, the July 24, 1981, 


decision of the N avajo Area Direc- 


tor, Bureau of Indian Affairs, is 
reversed. The Board realizes that 


there may be several ways to 
remedy the errors noted. Accord- 
ingly, BIA is ordered to develop a 


plan effectuating the Board’s 
holdings in this case. This plan 
~ will be filed with the Board 


within 30 days from the date of _ 
~ final decision of the contracting 


this decision. 


Wm». PHILIP Horton | 
Chief Administrative Judge 


| WE CONCUR: : 


| FRANKLIN D. ARNESS 
Administrative we | 


| jane MUSKRAT 

Administrative Judge 

APPEAL OF ENVIROMARINE 
. SYSTEMS, INC. . 

IBCA-1386-8- 80 


“Decided October 19,1982  awar 
~ Oceanic and Atmospheric Admin- 


Contract No. 79- ABC-0224, De- 
partment of Commerce. 


Denied. | 
Contracts: Disputes and Reme- 
dies: Termination for Default: 


Generally 


Where the contractor partially delivered 
electronic timer units which failed to sub- 
stantially conform with the contract. speci- 
fications, and the. contractor. fails to show 
that the specifications were otherwise defi- 


able cause of delay, the Government’s ter- 
mination for default was proper. 


- DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[89 LD. 


APPEARANCES: J. Michael 
Lehane, Attorney at Law, Balti- 
more, Maryland, for Appellant; 
Jerry A. Walz, Government 
Counsel, Washington, D.C.,. for 

the Government. | 


OPINION BY 
“ADMINISTRA TIVE JUDGE 
- PACK WOOD 


INTERIOR BOARD OF | 
CONTRACT APPEALS 


| ‘This appeal was filed from a 


officer terminating for default ap- 


; pellant’s contract for the purchase 
and assembly of 64. electronic 


timer units. As relief from the 


contracting officer’s decision, ap- 


pellant requests the Board to | 
award it the full contract price of 


$26,333.88; or in the alternative, 


declare the contract terminated 
for convenience of the Govern- 
ment in accordance with the Fed- 


eral Procurement Regulations 
(FPR), 41 CFR 1-8.701, | 
| Background 


Contract No. 79-ABC-0224 was 
awarded by respondent’s National 


istration (NOAA) to Environma- 
rine Systems, Inc. (Appellant), on 
Sept. 6, 1979, for a stated fixed 
price of $26,333.88. The purpose of 
the contract was to manufacture, 


test, and deliver 62 electronic 


timers for Analog to Digital Re- 
corder (ADR) tide gauges in ac- 


-cordance with the ADR Timer 
Specification (AF 2-1.1, AF 2-1.15; 
Tr. 129). 1A TEPOrE dated Feb. 26, 


cient or that its failure to timely deliver — 
acceptable units within the contract. per- — 
formance period was the result of excus- - 


- 'References to the record are abbreviated typically as 
follows: Appeal File (AF), with reference to the particu- 


lar exhibit numbers; Government Exhibit K (GX-K); Ap- 
pellant’s Exhibit 1 (AX- 1); and rs a page 
5 (Tr. 5). 
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1980, from the project engineer to 
‘the contracting officer stressed 
the urgent need by the Govern- 


ment. for delivery of. the timer . 
units (AF 5-5.4). At the time of. 


award appellant was required to 
deliver 40 units by Dec. 31, 1979, 
and 22 units by Jan. 28, 1980 (AF 
2-1.8; Tr. 5). Subsequent modifica- 
-tions to the contract adjusted the 
quantity to 64 units oe 2-2, AF 
2-5). 
The 


600 sites across 
coasts, by replacing mechanical 
timers with electronic timers (AF 
5-5.1; Tr. 129-30). The ADR 


_ timers relating to the instant con- 


tract were the end result of this 
update program (Tr. 218). 


. .- Initially, three prototype timers ; 
were built. and preliminary field 


- tests conducted in early 1978. 


- Upon the success of these field: 
~ tests, NOAA had an additional 25 


timers - manufactured: | These 


timers were assembled by appel- 


lant in 1978 using Government- 


furnished printed circuit board ~ 
(PCB) designs and components. 


The PCB artwork supplied to ap- 
pellant for. the. instant contract 
was the same artwork that was 
used to manufacture the PCB’s 
for the three prototype timers and 


the 25 timers assembled by appel- 


— lant in 1978 (Tr. 181-88). 

In early 1979, NOAA prepared 
a specification for the ADR timers 
-in anticipation of further procure- 
ment action. Paragraph 3.1, Fabri- 
cation of the ADR Timer Specifi- 
cation required that: “Manufac- 


ADR timers were pur- 
chased.as part of a program to up-. 
_ grade the reliability of NOAA tide | 
gauges, deployed at some 500 to. 
the nation’s 


“needed. components (Tr. . 
‘On Aug. 8, 1979, as additional - 


turing» processes: and workman- 


ship shall conform to standards 
specified in MIL-STD-275D as ap-. 
plicable to printed circuit board 
production” (AF 2-1.17). MIL- 


—STD-275D was. contained in the 


solicitation package (AF 2-1.10, AF 
2-1.87), and incorporated into the 
ADR Timer Specification (Tr. 1384-_, 
35, 148; AF 2-1.16). 

In May 1979, NOAA solicited 


quotes against the ADR’ Timer 


Specification for the purpose of 
procuring additional timer units — 


(Tr. 8). Appellant received a copy 


of the specifications on or about — 


June 14, 1979, and submitted a — 
quote to NOAA for a quantity of 
cup to 50 units (Tr. 8, 86; GX-D). 
Prior to submitting its quote, ap-. | 
pellant made inquiries on the — 


price. and availability of the — 


funds became. aoaiable. NOAA | 


- issued.a solicitation for 62 timers 
which resulted in the instant con- oe 


tract (Tr. 148- 49. AF 2-11). 


- By letter dated Jan. 4, 1980, the 


contracting officer . notified. appel- 
lant that: it was in default for fail- | 


ing to meet the Dec. 31, 1979, de- | 


livery date, but withheld invoking 
the Government’s rights under the 
Default Clause (AF 3-1).. Instead, 
she extended the delivery date for 
all units until Mar. 7, 1980. The con- 
tracting officer also agreed to loan 
appellant. various Government 
parts in an attempt to facilitate — 
delivery (AF 2-4.1, AF 3-4.1). Ap- . 

pellant delivered only. 20 timers 
on Mar. 7, 1980. However, in con- 


sideration for a $2,000 reduction 


in the contract price, the contract- . 
ing officer again extended the de-_ 


(86-87). 
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livery schedule for Aaa deliv- 
eries on Mar. 7, Mar. 17, and Mar. 
27, 1980 (AF 2-5; 3-5). _ 
The units delivered by appel- 
~ lant on Mar. 7 and Mar. 17, 1980, 
were rejected by the Government 
for failing to meet the specifica- 


tion requirements. Thereafter, the 
contracting officer established a 


new delivery date for all units, 
corrected and in conformance 
with the specifications, as of Apr. 
7, 1980 (Tr.. 64, 164-65; AF 3-6; AF 


3-7; AF 5-6; AF 5-7). Appellant — 
subsequently delivered only a par-_ 


tial shipment on Apr. 7, 1980, 


accept (AF 3-8; Tr. 166). 


On Apr. 11, 1980, the contract-- 


ing officer allowed appellant to‘re- 


submit the units originally deliv-. 


ered on Apr. 7, 1980. The Govern- 
ment performed a 100 percent: in- 
-spection of the resubmitted units 
and rejected them for failure to 
meet the specifications (Tr. 166- 
67; GX-N). After 


tions by outside facilities that the 
Government's workmanship rejec- 
tions were supportable, the con- 
tracting officer on July 25, 1980, 
issued a formal termination for 
default (Tr. 168-69, 171; GX-O; 
AF 1-2.1) pursuant to General 


Provision No. 11, Default, of the 
contract.? The termination deci- 


_ *The contract incorporates by reference the General 
Provisions of Standard Form 32, Rev. 4-75; FPR 41 CFR 
1.8.707 (AF 2~1.11). Clause 11 of. Standard Form 32. pro- 
vides in pertinent part: 
DEFAULT © 
“(a) The Government may, subject to the provisions of 


paragraph (c) below; by written notice of default to the 


Contractor, terminate the whole or any part of this con- 
tract i in any one of the following circumstances: 


“(i) If the Contractor fails to make delivery of the sup- mt 


plies or to perform the services within the time ppecnied 
; herein or any extension thereof; or 

“(ii) If the Contractor fails to perform any of the other 
provisions of this contract, or so fails to make progress 
as to endanger performance of this contract in accord- 
ance with its terms, and in either of these two circum- 
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determining © 
through two independent inspec- 


i LD, 


sion was based on appellant’s fail. 
ure. to: (1) deliver the timers by 
Apr. 11, 1980, the latest delivery 
date extension authorized by the 


Government; and (2) produce the 


required set of timers in accord- 


ance with contract specifications. 


| Discussion 


Appellant presents dance: argu- 
ments in support of its position 
that the default termination of: 
Contract No. 79-ABC-0224 be con- 


verted to a termination for con- 


venience of the Government: (1) — | 


which the Government refused to the Government did not allow 


enough time for the initial pro- 


-curement of the units; (2) the Gov- 
-ernment-furnished . artwork’ for 


printed circuit boards did not con-' 


form to the specifications set forth 
‘in the contract; and (8) any delay 


by appellant in delivery of the 


contract items was due either to 
| the fault of the Government or to 
subcontractor delays beyond the 


control or without the fault or 


negligence of the appellant and 
thus excusable within the mean- © 


stances does not cure such failure within a period of 10 — 


days (or such longer period as the Contracting Officer 
may authorize in writing) after receipt of notice from the 


_ Contracting Officer specifying such failure. 


* - * : * * : *- 

“(e) If, after notice of termination of this contract 
under the provisions of this clause, it is determined for 
any reason that the Contractor was not in default under ~ 
the provisions of this clause, or that the default was ex- 
cusable under the provisions of this clause, the rights 
and obligations of the parties shall, if the contract con- | 
tains a clause providing for termination for convenience . 


of the Government, be the same as if the notice of termi- 


nation had been issued pursuant to such clause. If, after 
notice of termination of this contract under the provi- 
sions of this clause, it is determined for any reason that 


the Contractor was not in default under the provisions of 


this clause, and if this contract does not contain a clause 
providing for termination for convenience of the Govern- 
ment, the contract shall be’ equitably adjusted to compen- 


_ sate for such termination and the contract modified ac- 


cordingly; failure to agree to any such adjustment shall 
be a dispute concerning a question of fact within the 
meaning of the clause. of this contract entitled ‘Dis- 
weed 
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: leg of ee contract : appallants 
Posthearing Brief at 2-4).? 

It is the Government’s position 
that although appellant has al- 
leged defective Government-fur- 


nished film work, no such defects © 


have been proven, nor does appel- 
lant establish a nexus between 
the alleged defects and its inabil- 


_. ity to comply with the specifica- 


tions. It argues: (1) that the work- 
manship of the delivered units did 
not meet the standards of custom- 
ary commercial practice, and that 
the units were not fit for their in- 


tended use; and (2) that any diffi- 


culties that appellant may have 
had in completing. the contract 
‘were the direct result of its fail- 
ure to apply due diligence to its 
efforts and. in supervising its sub- 
contracts (Government Posthear- 


ing Brief at 4-5). 


At issue, therefore, is whether 


the units provided by appellant . 


- were in compliance -with the con- 
tract specifications, and if so, 


_ . whether appellant’s failure to de- 


liver acceptable units within the 
extended contract performance 
period was the result of excusable 
_ cause for delay. . 

Appellant’s. first argument that 


"the Government did not allow 


enough time for the initial pro- 
curement of the timer units, along 
with the inference that its failure 


to do so was responsible for “the 
_ delays initially experienced bythe | 


ae contractor” xppeveny s Posthear- 


The facts show’ unequivocally that wppellant was in 
default at the time the contract was terminated and as 


such it has the burden of proving that its failure to per-' 


form.arose out of causes beyond its control and without 


_ its fault or negligence. Appeal of CSP, Inc.; IBCA-1187- 


12-6 (Nov. 10, 1977), 84 ID. 917, 77-2. BCA par. 12,845; 
~~ Omnicraft Corp., ASBCA No. 10869 (Mar. 30, 1966), 66-1 
BCA par. 5,495; San Antonio Construction Co. Inc., 
_ ASBCA No. 8110 (Sept. 29, 1964), 1964 BCA. par. 4,479. 


ing Brief. at 8) is clearly without 
merit. The assertion ignores the 
critical fact that the default ter- 


mination was issued not for the 
initial delays of appellant, but for — 
its failure to deliver the units by. 
Apr. 11, 1980, the latest delivery 
date extension authorized by the 


Government. Moreover, appellant 
seeks to support its argument by 


alleging that the Government en- 


couraged it to proceed on the 
‘stated delivery schedule “despite 


known deficiencies” in the specifi- _ 
cations (Appellant’s Posthearing | 
Brief at 2). Appellant fails, howev- 


-er, to substantiate this contention 


with any credible evidence. 
Where the record developed by 


appellant consists primarily of. 
pleadings, and it offers no docu- 
- mentary or testimentary evidence . 
in support of its allegations, ap- — 
pellant will be held to have failed 
to sustain its burden of proof. Dis- _ 
puted allegations do not consti- 


tute evidence and cannot be ac- 


cepted as proof of facts. Appeal of 
Ek. H. White. & Co, 


, IBCA No. 
1216-9-78 (July 19, 1982), 82-2 
BCA par. 15,920, citing Appeal of 


CLC. Construction Co., Inc., IBCA: 


No. 1190-4-78 (Sept. 25, 1979), 86 
LD. 475, 79-2 BCA par. 14,057; 


‘and Wickes Engineering and. Con- 


struction Co., IBCA No. 191 (Nov. 


-30, 1960), 68 ID. 30, oo 1 BCA 


par. 2,872... 
Second, appellant states that 


during the initial testing of the 


contract items numerous deficien- 
cies were discovered which subse- 
quent investigation revealed were — 
the result of inadequate photo-. 
work which rendered impossible _ 
the production of circuit boards 


526 | 


that would a ston to MIL-STD- 
275D. Appellant bases this conclu- 
sion on the testimony of its wit- 
ness, Edward Gisin, who prepared 
the original artwork for the Gov- 
ernment. Mr. 
he had reviewed the photowork 


‘supplied by NOAA to appellant 


which he determined to be poor 
quality, second | 
_photowork, showing signs of alter- 
ation, leaving spurs, and. other 
matter inconsistent with the pro- 


duction of good quality circuit 


boards (Tr. 121). He further testi- 
fied that at the time he did the 


-. original taping for NOAA, the 


work was done to good commer- 


- cial practice—not to ene 


(279D (Tr. 120). 

Appellant introduced as azhib- 
its. during the hearing three 
. pieces of film marked as AX 1- 

AX 1-B, and AX 1-C (Tr. 19). A 


review of the evidence, however, a 
_ established that the film compris- 
ing AX-1 was not used to manu- © 


facture the printed circuit boards 
for this contract, but was simply 
the positive filmwork which was 
only a portion of the artwork pro- 
vided by the Government. to ap- 
pellant. The diazo’s, filmwork 


which have an orangish color 
rather than the black and white 


positives, and are used to actually 
transfer the circuit to the board, 
_- were still in the possession of ap- 


pellant’s subcontractor at the 
time of the hearing (Tr. 19, 67~68). 
Appellant’s witness Gisin  ad- 


mitted that AX-1 was not a diazo 
and that his opinions as to the 
‘quality of the filmwork supplied 
to appellant were limited to his 
analysis of AX-1; (Tr. 124, 126). 
- Appellant’s argument is further 
refuted by the testimony of its 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Gisin testified that - 


- generation > 
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president, Hees T. Gardner, i ; 
testified that it had not been es- 
tablished that AX-1 was used for 
the manufacture of the boards 
(Tr. 24). The evidence shows also 
that some 300 units manufactured 


-with the same design had subse- 
quently been delivered to the Gov- 
ernment at the time of the hear- — 


ing in this matter (Tr. 226-27) and 
that Gisin had never heard of any © 
problems associated with the pre- 
viously manufactured boards (Tr. 
125). 

Contrary to appellants outers 


tion, there was no representation 


by the Government .that the 
photowork supplied by the Gov- 


ernment met the design require- 


ments of MIL-STD~275D (Tr. 131). 
Rather, the ADR timer specifica- 
tion in the fabrication section’ of 


_ the specification required that - 
only the * manufacturing process- 
es and workmanship” conform to 


the MIL-STD (AF 2-1.17). 
In conjuction with its second ar- 


gument, appellant seeks to prove 


that the Government’s specifica- 
tion was deficient which resulted 
in an extra hole being. drilled 
during the manufacture of the cir- 
cuit boards (Tr. 39). The extra 


hole was the result of appellant’s 
subcontractor. drilling the boards 


from the solder side rather than 


from the component. side as re- 
quired by the drill drawing pro- 


vided to appellant as part of the | 
specification package. Drawing 
No. 99-022-D, entitled “ADR 
Timer Drill Drawing,” introduced. 


as GX-C, and the drill template 


photograph supplied by the Gov- 
ernment, GX-K, clearly .showed 
the component. side of the board . 
as the side to be drilled (Tr. af 
141, 153- 58; GX-F-). 
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Appellant’ s attempt to establish 
that it is standard trade practice 


~ to drill from the solder side of the 


board (AF 3-11.4; Posthearing 


Brief at 5), fails for lack of proper 


.. foundation as appellant offered in- 
sufficient evidence at the hearing 
‘to support such a practice. The 
evidence further reveals that ap- 
pellant did not: supply its subcon- 
tractor with the drill drawing 
(GX-C), at the time of manufac- 


ture of the boards (Tr. 212) and 
did not question the subcontractor © 


regarding the existence of the 


extra hole after manufacture (Tr. 


_ 3-74). In light of this evidence, 


and the subcontractor’s testimony 


that he was unaware of a stand- 
_ard practice relating to the drill- 
ing of circuit boards and would 
have drilled from the component 
side shown on GX-C had he re- 
ceived the drill drawing (Tr. 212), 
appellant’s second argument must 
fail for lack of sufficient proof. 
Equally important to the dispo- 
sition of this appeal is the fact 


that the timers delivered by. ap- 
pellant were not in substantial 


compliance or conformity with 


- contract specifications. and .were 
so defective as to amount to a de- 
fault justifying termination of the | 
contract. Radiation Technology,. 


Ine. v.. United States, 177 Ct. Cl. 


to and tested by the Government 
appear. eae the record in 
this case. a 


For instance, a major concern of | 
the Government centered on ap- 
_ pellant’s failure to finish its print- 


té 


ed circuit boards with an “in- 
_ frared reflow process,’ as speci- 


required to - be 


(AF 2-1.50). 


fied on drawing No. 99-022-D, in-. | 
troduced as GX-C and part of the 
ADR Timer Specification (AF 2- | 
1.20). The reflow process protects - 
the board from contamination and | 


. provides an opportunity to discov- 


er potential solderability problems. 
before components are soldered to. 
the board (Tr. 272). Appellant ad- — 
mitted that the required’ reflow 
process was not done for the timer 
boards furnished under this con- 


tract (Tr. 68), and its subcontrac- 


tor testified it never received from 
appellant GX-C which specified 
the reflow process (Tr. 212). The 
Government’s expert witness tes- 


tified that failure to apply the 
‘reflow process inter alia, could — 
result in the short circuiting oF = : 


the boards (Tr: 270-74). 7 

Additionally many of the units | 
delivered by appellant were re-. 
jected by the Government because 
appellant had used. excess .solder 
on the solder joints during the as- _ 
sembly process (Tr. 175; GX-A-4). _ 
Paragraph 6.1.4 of MIL-STD- 


275D required that “[tJhe end of ~ 


the straight- -through lead is not” 


solder, but shall be discernible”” 
The Government’s — 
two expert witnesses testified that 


the presence of excess solder sug- 
gests that the component lead 
227 (1966). Numerous examples of | 
- deficiencies in-the units delivered | 


cannot be seen, and renders un- | 
certain whether there is a good 
electrical and mechanical: connec- 


tion, and is thereby detrimental 


to. the. reliability of the solder 
joint (Tr. 257, 268). : — 


"Similarly, paragraph 6.3.2 of © 
MIL-STD-275D required that 
printed wire assemblies be 


cleaned of flux and other contami- 


covered with 
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nants before applying a conformal 
coating to the circuit boards (AF 
2-1.51). The record indicates that 
the Government complained to 
appellant that numerous boards 


were not adequately cleaned of 
flux and that debris had been 


found: on the boards under the 


conformal coating (Tr. 41, 114). 


_ Appellant asserts that items such | 


as foreign matter in the confor- 


mal coating excess flux etc., were 


by all accounts cosmetic deficien- 


cies and were the result of rework . 


necessitated by poor board quality 


(Posthearing Brief at 9). This ar- 


- gument, however, is. clearly spe- 
cious. The expert witnesses of the 


Government in unrebutted testi- 
mony indicated that the conse-_ 


. quences of excessive flux residue 
could be long term degradation of 
the board and therefore raised re- 


66). 

For the foregoing reasons, there 
was no assurance that the timer 
units delivered to the Government 
would be corrected within a rea- 
sonable time, and otherwise would 
have required extensive repairs to 


bring them to a condition of sub-— 
stantial compliance (Tr. 108, 276). 
Nor is there any evidence that ap-.. 
pellant made any effort to correct 
the workmanship defects for the 


units delivered and rejected on 
‘Mar. 17, 1980 (Tr. 168). Under 


. these circumstances, the Govern- 


ment was not compelled to contin- 
ue its forebearance or accept the 
timers as 


1980), 80-2 BCA par. 14,748, 


‘In this regard, the Board con- | 


siders this case analagous to the 
situation in Franklin Instrument 
Co., Inc, IBCA No. 1270-6-79 
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ment 


liability concerns (Tr. 258- O9; 265- 


delivered. Accutherm, 
Inc., ASBCA No. 24140 (Aug. 19, 


[89 LD. 


(Feb. 26, 1981) 88 LD. 326, 81-1. 
BCA par. 14,970.4 In Franklin, the 
contractor entered into a contract 


with the Geological Survey to 


supply timers for use in digital re- 


corders to collect . hydrological 


data. The contractor’s allegation . 
that the Government had improp- 
erly defaulted the contract after 
accepting the. units delivered was 


denied on the basis that the con- 
tractor failed to show that the 2 


units substantially conformed to 
the specifications. The . evidence 


indicated and. the Board found 


that: (1) the timers were “unusa- - 
ble” because of the defects and — 
unreliability; (2) that extensive re- 
adjustment .-was necessary in 
order to produce fully operable 
timers; and (8) that the Govern- 
“urgently needed” the - 
timers (supra at 74,084). Given the 
similarity of these facts we find 


the rationale in Franklin disposi-. 


tive of the issue in the instant 
case. 

In so holding, we find no eect 
in -appellant’s final contention, | 
i.e., that its default termination 


- was improper by reason. of excus- 


able delay. Despite the fact that.— 
several. Government _ specified 
parts were allegedly unavailable, 
requiring selection of substitute 
components, the 


record reveals that appellant | 


failed properly to ensure subcon- 
tractor compliance with delivery _ 
schedules or manufacturing re- — 


quirements and did not notify the | 
contracting officer of possible late 
delivery as required by General 


Provision No. 45 of the contract 


4The Board’s decision in Franklin has recently been 
upheld by order of the United States Court of Claims. 
See, Franklin Instrument Co. v. United States, Ct. Cl. No. 


398-81 C (June 18, 1982). 
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(AF 2- 1.12; AF 3~4.1). ernie 


therefore, has not shown that its © 
_. default was excusable within the 


meaning of the Default clause. 


_ The Board also denies appellant’s - 


alternative request that it be 
-awarded. the full contract price of 
, $26, 333.88. | _ 


F indings of Fact 


Based upon the foregoing dis- 
cussion, examination of 
appeal file, and the testimony and 
documentary evidence produced 
at the hearing, the Board makes 
the following findings of fact: 

1. That appellant failed to deliv- 
er the timer units within the de- 


livery schedule required. by the 


contract as extended by the con- 
tracting officer (AF 3-1; AF 3-7; 
Tr. 64, 164, 166-67). a 

2. That there were no proven 


material deficiencies in the Gov-' 


ernment’s specifications or in the 
photowork furnished by the Gov- 
ernment to the appellant (AX-1; 
GX-C; GX-K; AF 2-1.17; Tr. 19, 
24, 67, 68, 125, 212), | 


3. That the timer units deliv- 


ered by appellant did not substan- 


tially conform to the contract 


specifications and were so defec- 


tive as to amount to a default jus- 


tifying termination of the contract 
(GX-C; GX-A-4; AF 2-120; AF 2- 


1.50; AF 2-1.51; Tr. 41, 68, 108, 
114, 175, 212, 258- 59, 265- 66, 270- 
14, 276). 


4. That the contracting officer’ S 
termination for default was 


proper as appellant failed to es- 


tablish that its failure to timely 
deliver acceptable units was the 
result of excusable cause of delay 
(AF 2-1.12; AF 3-4.1). 
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stated reasons, 
| denied. 


the 


. Contract — 
National Oceanic & Atmospheric 


Decision | 
for the above- : 
the appeal is. 


ndcnaiaely. 


G. HERBERT Dewees 
Administrative Judge 


] CONCUR: 


WILLIAM F. MEG wany | 
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Decided October 19, 1 982 
No. NA81RAM00001; 


Administration | (Department of 


| Commerce). 


| Denied. 


OL Contracts Disputes arid: Reme- 
dies: 


Burden - of Proof—Con- 
tracts: Performance or Default: | 


-Excusable Delays 


A default termination of a contract for 
failure to make progress so as to endanger 
performance is sustained where at the 


time of termination the contractor was far 


behind the monthly schedule and the prin- 
cipal grounds relied upon by the appellant 


-as.an excusable cause of delay was the - 
failure by the Government to conform to - 


an industry. practice for which, however, 
no proof was offered and which would not 
constitute an excusable cause’ of . delay 
even if shown to exist, where, as here, the - 


Government either {i) denies the conten- 


tions advanced by the appellant relying 


‘upon evidence of record in. support of the 
denial or (ii) shows the: contentions to be 


irrelevant to the question of excusable : 
cause of delay. : ) 
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er the timer units within the de- 
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3. That the timer units deliv- 


ered by appellant did not substan- 


tially conform to the contract 


specifications and were so defec- 


tive as to amount to a default jus- 


tifying termination of the contract 
(GX-C; GX-A-4; AF 2-120; AF 2- 


1.50; AF 2-1.51; Tr. 41, 68, 108, 
114, 175, 212, 258- 59, 265- 66, 270- 
14, 276). 


4. That the contracting officer’ S 
termination for default was 


proper as appellant failed to es- 


tablish that its failure to timely 
deliver acceptable units was the 
result of excusable cause of delay 
(AF 2-1.12; AF 3-4.1). 


415-2590 - 83 - 3b 


stated reasons, 
| denied. 


the 
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A default termination of a contract for 
failure to make progress so as to endanger 
performance is sustained where at the 


time of termination the contractor was far 


behind the monthly schedule and the prin- 
cipal grounds relied upon by the appellant 


-as.an excusable cause of delay was the - 
failure by the Government to conform to - 


an industry. practice for which, however, 
no proof was offered and which would not 
constitute an excusable cause’ of . delay 
even if shown to exist, where, as here, the - 


Government either {i) denies the conten- 


tions advanced by the appellant relying 


‘upon evidence of record in. support of the 
denial or (ii) shows the: contentions to be 


irrelevant to the question of excusable : 
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>. Contracts: Construction and 


Operation: Changes and Extras— 
Contracts: Disputes and Reme- 


dies: Burden of Proof—Rules of 
Practice: | Appeals: Burden of 
Proof | 


A claim for the cost of preparing. a techni- 
cal inventory of field tapes and other data 
furnished by the Government is denied 
where the appellant alleges that some of 
the field tapes were missing and some of 
the data was received in a deplorable con- 
dition, but the Board finds that the con- 
currence of a Government representative 
in the taking of the inventory did not pro- 
vide a predicate for the claim asserted 
where the preparation of the inventory 
was considered to be simply an exercise of 
a management prerogative, irrespective of 
whether such action was to be viewed as a 
means of facilitating contract performance 
or satisfying a contract requirement for 
the furnishing of demultiplexing documen- 
tation. 


APPEARANCES:  Reobert W. 
Carter, President, Walden Gener- 
al, Inc., Webster, Texas, for Ap- 
pellant;. Jerry A. Walz, Neil D. 
Friedman, Government Counsel, 
Department of Commerce, Wash- 
ington, D.C., for the Government. 


OPINION BY CHIEF 
- ADMINISTRATIVE 
JUDGE McGRAW 


INTERIOR BOARD OF 
CONTRACT APPEALS 


The contractor has timely ap-- 


pealed the actions of the contract- 
ing officer in terminating its. con- 
_ tract for default and in denying 

its claim i in a the ¢ amount of $7,500 } 


Cosciivarea” as Claim No. 1. feneh of technical inven- 
tory) in appellant’s complaint; two other claims—Claim 
No. 2 (cost of WSP~O computing systern) in the amount 
of $59,950 and Claim No. 4 (unpaid processing invoices) 
in the amount of $5,307—were dismissed without preju- 
- dice because they had not.been presented to the contract- 
ing officer for decision. Another claim (Claim No. 3) was 
. dismissed as seeking a declaratory judgment which the 
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Inc. 
ferred to as WGI or Walden), on 
. Mar. 8, 1981.* Characterized as a 
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for the cost of preparing an inven- 


tory of field data tapes (Appeal 
File 1.1 and 1.2).2 As neither party 
has requested a hearing, our deci- 
sion has been reached on the basis 
of the written record.? 


| Background | 
Contract’ No. NA81RAM00001. 


was awarded to Walden General, 
(hereinafter. sometimes _re- 


requirements. contacts® and 
issued by the National Oceanic 
and .Atmospheric Administration 
(NOAA) of the Department of 
Commerce with a not to exceed 
contract price of $400,000, the con- 
tract obligated WGI (i) to prepare 
reformatted master tapes (input 
tapes) in a standard format using 
NOAA-furnished field data tapes 
(field tapes) and (ii) to make 
copies. of the reformatted tapes 
available to other parties as di- 
rected by NOAA. Describing its 
contractual obligation in. its com- 
plaint, the appellant states: “The 
exact job to be done was to demul- 
tiplex, or change, tapes from field 
format to a shop format and dis- 


Board has no authority to issue (see order dated Sept. 18, 
1981). 

*Hereafter appeal file exhibits will be designated by 
AF followed by reference to the parheuiet exhibit 
number being cited. 

3Pursuant to our order settling record, he Govern- 
ment supplemented the record by filing an affidavit ex- 
ecuted by David Clark (contract officer’s technical repre- 
sentative for tape reformatting and copying contracts in- 
cluding the instant contract) and a memorandum from 


~. Mr. Clark to Mr. Henry Yekel (contract officer) dated 


June 23, 1981. The Government also filed a brief. The ap- 


_ pellant neither supplemented the record nor filed a brief. 
It did file a rebuttal, however, to the Government’s brief. 


‘The contract incorporated by reference the General 
Provisions: of Standard’ Form 32 (Rev. 4-75) and a 
number of clauses from the Federal Procurement. neat 
lations. 

§The contract was not for all of the Government’ 5 re- 


. quirements. During the period of contract performance, 


two other concerns (Omni Tape Company and Oil Data 
Processing Company) ‘had contracts for. precisely the 


. same type of work (AF 2.6 at 2-3). 
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| tribute copies to clients paying» 


_large sums for correct information 
* Of: a 3 


Solicitation: No. NOAA 18-81 
was issued under date of Jan. 26, 


1981, as a 100 Percent Set-Aside 
For Small Business..The following 


provisions, inter alia, were includ- 


es edi in 1 the solicitation. 


BID SCHED ULE 


- Provide tape-to-tape reformatting and du- ' 


plication for the period from the date of 


award through December 31, 1981. (Note: 

_- Bid prices shall include all costs of blank 
magnetic. tape, services, copying of docu-. 

mentation, packaging and transportation 


f.o.b. Houston, TX.) 


REQUIREMENTS 
1. General 
woo, * os * * 


b. The. Contractor shall prepare refor- 
matted master tapes (input tapes) using 
field data tapes (field tapes) presently held 
in archive facilities located in the Hous- 
ton, TX metropolitan area; * * *. 

c. Generally, field tapes to be reformat- 
ted and copied by the: bidder/contractor 


will be furnished in complete data sets al- 
though ‘less than complete sets (subsets) — 
may be furnished upon occasion. A com- 


plete data set may contain from 10 to 600 
or more individual tapes in the same den- 
sity and format and will be accompanied 
by appropriate and applicable documenta- 
tion. Individual field tapes will be either 
- standard 9-track (% inch wide) or 21-track 


tapes, both of various lengths. The number 


-of reformatted master tapes which will be 
- required will-be dependent upon the re- 


cording structure; data format and record- . 
ing density of both the field and master | 


tapes. Documentation for each data set or 
subset will consist of such things as field 
notes, listing of file numbers for each tape, 
- etc. The documentation consists of comput- 


er printouts, microfiche and written notes - 


~ and, provided the accuracy and legibility 


a of the copy is assured, may be reproduced 


-. by any method which is convenient to the 


_ bidder/contractor. The reformatting of a _ 


series of field tapes: shall be such as to. 
_ permit cascading of master tapes in a way 
which will fill each 2400 foot reel of tape 
(excluding the. last tape). However, ap- 
proximately 5% of each 2400 foot tape . 

shall be left blank to facilitate copying of 


output panes: 
d. * * * [T]he tape euiee will often be 
in SEG-Y, SEG-A or other SEG formats. | 


* OF OF 


e, All output tapesiire expected to be in | 


SEG-Y format. Output tapes (copies of the 
input tapes) will be required as orders are _ 
received and transmitted by the NGSDC ~~ 


and the number and format of the re- 


quired copies will be determined by these | | 
orders. Orders are frequently for only a. 


designated portion of a specific data set. - 
-f Except for the limitation. on the 
number of copies the Contractor will be re- 
quired to producé in any given month, all 
quantities shown in the schedule and in 
the paragraphs above are estimates * * * 

2. Scope of Work 

a. The bidder/contractor shall provide 
and furnish the plant, facilities, equip- 
ment, labor, packing, packaging and mate- | 


rials. Gncluding reels of blank magnetic 
tape) necessary to produce and deliver the 


output tapes and documentation copies re-_ 


quired by this solicitation/contract. 


x * x % + 


J 


3. Government Responsibilities 

a. The field data tapes to be copied shall 
be furnished and delivered to the Contrac- _ 
tor * mm 

b. The Gucernnent will provide the Con- 
tractor with orders for tape copies as order 
are received. 


x. * x ar * 


d. The Government will designate a proj- 


ect monitor for NGSDC and this individual 


will make occasional visits. to the Contrac- 
tor’s facility.* * * 

4. Allowance for Mobilization 

a. It is recognized that every bidder/ con- 
tractor may not be prepared to begin per- 


~ formance of the work upon the date of con- 
tract award. Accordingly, and if his bid is. 


accompanied by a written request therefor, 
the Government will give the successful — 
bidder/contractor time to mobilize and 
prepare for performance of the contraci. If 
mobilization time is requested, up to 30 


82 


days will be allowed for the effort and, to 
accomplish this purpose, 


award will not be required until the 
second month following - the month in 
which the order was received by the Con- 
tractor. 


b. Request for time to accomplish mobili- 


_ gation will not be considered. if received 
after the time set for bid opening unless 


the request was timely mailed in accord- 


~ ance with the provision entitled: “Late 
- Bids and Modifications * * *,” 
5. Delivery — | 

a. The Contractor shall ship fines copies, 
together with copies of appropriate docu- 
mentation, to each designated NGSDC cus- 


tomer. Routine shipments shall be made - 
within thirty (80) calendar days from the 


| date the Contractor receives the order. : 


b. Unless its bid specifies a different 


quantity, the Contractor will not be re- 
quired to make deliveries i in excess of the 
following rate: | 

1) Reformatted data: 1200 master. tapes 
per month 


2) Copies of master tapes: 2000 output » 


_ tapes per month — 


cae * % x -. & 


7. Terms of Gaitral 
* * * TAlny contract arising out of this 


solicitation for bids will become effective - 


on the date of award and will expire at 
midnight on December 31, 1981. 


* * *-. “OR 


12: eae 


a. Once each month, or at less ee 


intervals, at the option of the. Contractor, 
the Contractor may submit an invoice or 
public voucher for services rendered and 
accepted by the Government. Each invoice 
or public voucher shall itemize the serv- 
ices for which payment is claimed and, as 
€ minimum, shall identify the contract 
line item number under which services 
were performed, the quantity and unit 


price for the services and the NGSDC 


order which authorized. the work. In addi- 
tion, charges for reformatting of data shall 
be supported by a detailed inventory of 


master tapes created, the tape. numbers, | 


line numbers and shot points. Upon ap- 
. proval by the Contracting Officer, the Gov- 
ernment will make payment thereon. 


* ¥ x < * 
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shipment of — 
orders submitted to the bidder/contractor 
during the first. 30 days after contract. 


(89 LD. 


B. TERMS AND CONDITIONS | 

1. Notice of Small Business Set-Aside — 

a. Restriction. Bids under this procure- 
ment are solicited from small business con- 
cerns only and this procurement is to be . 
awarded only to one or more small busi- 
ness concerns. _ 7 


* rn # ok oe 


2. Notice of award me 
Notice of award may be made by beavis: 
mitting a- contract. number by telephone, 


_ telegram, personal contact or. by written - 


notice. The notice will be confirmed by ex- 
ecution of the contract. For the purpose of. 


calculating delivery requirements, the suc- 


cessful bidder will deemed to have re- 


ceived the order when he has. received 
notice of award. | = 


3. Government eae 
The master tapes produced as a pesulk of 
the reformatting of the field data tapes 


shall become the property of the Govern- 


ment and, when so produced, shall be sub- 
ject to the “Government Property” clause 
made a part hereof by reference. 


(AF 3.0, the contract). | 
Tn support of its appeal, the ap- 


pellant asserts (i) that its contract 
was terminated prematurely ® in: 


favor of more costly competitors; 


(ii) that before any work is started 


industry practice in this area re- 
quires (a) a detailed correct shot- 


- point-map for each line of seismic . 
_ data, (b) correct logs from the ob- 


server and surveyor of each -seis- 
mic line? and © correct reels of 


®In its response to NOAA’ S 10- day cure notice, the ap- 
pellant had stated: “[RJegarding the schedule, our feeling 
is that we are about 60 days ahead of the implied 60 day. . 
figure mentioned in the contract” (Italics in original.) 
(AF 1.6, Walden’s letter to Mr. Henry E. Yekel (May 20, 
1981) at 1). 

7While acknowledging that the- support data (observer 
logs and surveyor notes) had been a countinuing problem 
for all involved‘on the project, Mr. Clark states: . 

‘{T]hese support data are not required to demultiplex 


and copy the field data. The observer logs can facilitate 


the demuliplexing process; but, Walden indicated by tele- 
phone that the microfilm of this information was accept- ~~ 
able. The surveyor notes are only used in the final proc- 
essing by data users. Microfilm copies of the- surveyor 
notes were. sent to Walden only as informational copies 


_and the microfilm of this data is known to be poor. Mi- 


crofilm copies of all support data (the same as sent to 

Walden). were sent by NGSDC to all data customers. _ 

oe a phone conversation Walden was told that:they — 
Continued 
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field data: Git that WGI received 
only one of the three elements 
stated above as the minimum in- 
dustry requirements to start. any 


work; (iv) that because of the de- © 
plorable condition of the set of 


master field tapes when received, 
WGI did a technical inventory 


(with NOAA approval)® of the 
‘including computer | 
to determine the exact 


tape reels 
runs 
nature of the data involved; (v) 


that in the course of doing the in-. 
ventory the contractor found that 


about 50 percent of the data was 


not in any. SEG format; and (vi) 


that a large. volume of ‘business 


was promised to WGI but was not. 


delivered by NOAA. 


With respect to item (vi), supra, 


the respondent acknowledges that 
in. a letter dated Mar. 3, 1981, 


NGSDC had estimated 5, 000 tapes 


would be necessary for the first 90 
days of the project. Mr. Clark 
noted, however, that Walden. had 


only produced 367 output tapes by ~ 
approxi- 
mately 900 input field tapes deliv- 


demuliplexing ® from 


ered to the contractor; that there 


was no mention of hie number of | 


output tapes copies to be made; 
that Walden’s master reformatted 
tapes were completely full even 


though the contract specifies that 


did not have to send observer. log and survey note docu-~ 


‘mentation to customers because NGSDC was providing 


this documentation to customers” Clark memorandum 


at 2, supra note 3). — 


®With respect to NOAA’s approval, Mr. Clark states: © 


“Walden never asked for permission to do an inventory; 
during a phone conversation they made a statement that 


they were doing an inventory and NCSDC [sic] con- _ 
curred. No mention of fees was made * * *” (Clark” 


memorandum at 1, supra note 3). 

_%Jn his memorandum of June 23, 198i (note 3 supra), 
Mr: Clark states at page 2: “Personal conversations with 
Robert Carter indicate all demuliplexing of data was per- 
formed. under subcontract. NGSDC has been billed for 

(and paid for) only 13 tape copies. * * *” (Italics in origi- 

nal. S 


they whall be 95 aden eilpend 
that since pricing depends only on 


output tapes, Walden should have 


benefitted if it had conformed to. 
the contract (@e, more output — 
tapes would have been generated). 


_ Citing the provision of the con- - 
tract pertaining to the failure to 
make progess so as to endanger — 
performance (paragraph (a)(ii) of. 
Clause 11, 


Default of the General — 
Provisions), the contracting officer. _ 
confirmed the notice of termina-. — 


tion for default for failure to 


make acceptable _ progress con- 
tained in the letter of June 3, 
1981 (hand-delivered to WGI and » 
effective on that date). Addressing 


_the contentions advanced by WGI. 


in its response of May 20, 1981 
(AF 1.6) to NOAA’s 10-Day cure 


‘notice of May 13, 1981 (AF 1.7), 


the contracting officer found that 
none of such contentions had been - 
shown to constitute.a showing of 
exclusable delay. In support of 


this conclusion, the contracting of- 
ficer made the following findings: 


1. The fact that the tape sets 
were incomplete does not consti- 
tute a reason for delay because re- 


formatting and copying of the 


missing tapes was not required.*? | 
2. The requirement to reformat 


vibroseis data is not a justification 
for excusable delay a while 


_ Earlier in the decision, the contracting officer: had 
stated: “? 
_ “At the time the field data tapes were provided | to 


‘WGI, it was informed that some tapes were missing and 


a copy of an inventory of the tapes was furnished to you. ° 
The tapes were packed in special boxes which’ were 
keyed to a master inventory and contained slots for each 
individual tape. Thus, any missing tapes were easily 
identified by vacant slots within the boxes. WGI had the — 
responsibility to reformat and copy the tapes for which | 
instructions were provided but it was not responsible for 
locating and collecting tapes which were obviously miss- 


~ ing. * * *” (AF 11 at 1; see also Clark affidavit at 1-2, - 


supra note 3). 
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the contract does state that “the | 
tape format will often be in SEG- - 


Y, SEG-A, or the SEG formats,” 
it does not preclude the .furnish- 
ing of other formats." | 

& The legibility of the micro- 
film was not relevant to the claim 


of delay since reproduction or du- 
plication of the microfilm was not 


~. included in the orders placed with 
WGI. 12 


4, The contention of WGI tliat it 
was about 60 days ahead of the | 


implied 60-day figure mentioned 


in the contract was not supported 


by either the contract terms or 
the record. }3 | 
The 


_ amount of $7,500 for preparing an 
| oe of the field Hapees stat: 
ing: 

etic of an ee of Sica 
~ ment furnished property is considered to 


be a normal function of the receiving and - 
inspection _ process and, in addition, the | 


“Government property” clause included in 
the contract by reference requires the Con- 


-tractor to:prepare an inventory of all Gov- 


ernment ‘property not consumed during 
performance of the contract. The clause 
also requires the inventory to be furnished 
with the property when it is returned to 
the Government. For these reasons, and 


Based upon statistics compiled from the run sheets 
submitted by Walden, Mr. Clark states: “88% of the data 


are in a SEG format, 13% is in-a TI format (note: this — 


format applies only to 21 track non-1979 data: similar 
data has been successfully processed by the other contrac- 
tors) and 4% ‘is not listed” (Clark memorandum at 2, 
supra note 3). ” 

” Amplifying upon this finding, the contracting officer 
states: “[T]he only documentation which was required 
was the demultiplexing documentation which was to be 
produced during, and as a par of, the reformatting proc- 
ess’ (AF 1.1 at 2).. 

3Tn support of this eee the contracting officer 


. noted that WGI had been allowed 60 days for delivery of — 


the initial orders even though it had not requested addi- 


- tional time for mobilization as required by the terms of. 
the solicitation (text, supra) and that compared: to the | 
contract. requirements for reproduction of up to 1,200 . 


master tapes and the delivery of up to 2,000 output tapes 
in the initial’month deliveries were due (May 1981), the 
contractor had admitted producing only 400 reformatted 


tapes and delivering only 20 tapes copies through June 2, 


1981 (AF 1.1 at 2). 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


| contracting “officer “iso: 
denied the claim of WGI in the | 


(89 LD. 


because - the field data tapes are not con- 


'sumable items, it is my decision that the 
_work was within the scope of the contract 


and the claim therefor is not ius payment | 


by the Goverment. fe 
(AF 1.1), 


In the affidavit aeetited: — Mr. 
Clark under date of Jan. 11, 1982 
(note 3 supra), Mr..Clark provided | 
information similar to that fur- 


nished at an earlier time in his_ 
memorandum of June 28, 1981 


(note 3 supra). Quoted below are 
excerpts from the Clark affidavit. — 


opel ho ‘order to generate. demultiplexed . 


(reformatted) master field ‘tapes (from 


which customer. copies were made), the 
government provided all documentation 
that was necessary for demultiplexing the © 
raw field tapes. This consisted of the tape | 


inventory (which listed the shotpoint _ 
range of the field tape), the physical label .. 


on the tape (which provided the format, — 
file numbers, etc.) and a header at the be- © 
ginning of each tape (which is an industry | 


standard describing the data on the tape).. — 


In addition, a preliminary tape dump of | 
the data can be made by the contractor to 
verify initial parameters. Since the govern- 
ment did not-require editing of the data, 
the demultiplexing process was essentially 


a file to file reordering of the data. Addi- 


tional data documentation provided to 
WGI by the government consisted ‘of ‘the 
observer logs and ‘surveyor notes (on mi- 
crofilm) and was provided to help facilitate 
the contractor’s work. The observer logs 
essentially summarize all parameters of 
the field data tapes and offer the contrac- 
tors additional (but mostly redundant) in- 
formation. This portion of the additional 


-documentation was furnished to WGI in a 


legible format. The surveyor notes: are the 


result of the topographic and geographic 


4Concerning the question of when the inventory for 
which claim has been made was received by the ppepone: ; 


-ent, Mr. Clark states:. 


{On June 19, 1981, NGSDC received what must be as- 


sumed to be the ‘inventory.’ * * * It appears to be a 


normal run sheet, similar to ones used by. other NOAA — 
contractors * * * A run sheet is necessary for orderly and 
efficient demultiplexirig. The other two NOAA contrae- 
tors have routinely supplied these run sheets’ to ~ 


‘ NGSDC as demultiplexing documentation. Such docu- 


mentation is specifically required under the contract 
(page 13, paragraph 12a)” (Clark memorandum at 1, 


supra note 3). 
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surveying of the seismic line and are only 


used by the final data customer to produce 
. @ paper seismic section. This portion of the 


microfilm was generally illegible on WGI’s 
copy. NGSDC relieved WGI (and the other 
contractors) from the reproduction and dis- 


- semination of this documentation to the 
data tape customers which was required~ 
-by the contract. WGI did not require sur-— 


veyor notes to reformat and copy the data. 


Tetra Tech (USGS contractor) also pro- | 


vided WGI a 1:500,000 shotpoint map of 
the NPRA which showed all the lines 
through 1980. ig 


eo ok * °° O* ee se 


4. WGI’s “technical inventory’ appears 


to be a typical computer worksheet that is - 


accepted as an industry standard. * * *. 
_§. All tape contractors were provided ex- 


_ actly the same documentation as described .. 


in the above paragraphs. No compensation 
was made to any contractor. for prepara- 
tion of any type of inventory in any form. 
Any additional work was considered to be 
normal and standard procedures for the 
orderly and efficient processing of the 


data. During the period of WGI contract 


(Mar. 3-June 3, 1981) the other two con- 
tractors (Omni Tape Co. and Oil Data 
Processing Co.) processed (e.g., reformatted 
and copied) more than 7,000 tapes using 
the same information provided WGI. [14 
[Italics in original. ] 


Discusston 


According to the appellant’s re- 
buttal, the central issue of this 
appeal is the compensation to 


45When Mr..Carter:visited NGSDC on Mar. 27, 1981, | 


he was optimistic about being in full production in April. 
One system was expected to arrive the following week 
and to be running in another week. Mr. Carter estimated 
_ their other system should be operational in 3 to 4 weeks 
and that their maximum production rate of 18,000 tapes 
per month should be achieved by the end of April (AF 2.5). 
_ The insignificant production achieved by WGI in 
comparison with the other two contractors may be par- 
tially attributable to the fact that at the time the con- 
_ tract was awarded WGI did not have the facilities and 
equipment required for performance of the contract. In 


- early March of 1981, WGI was said to be in the process of | 
- buying a computer system and building a tape copying _ 


system, as well as seeking to acquire officé space and 
computer rooms. WGI was still negotiating for office 
‘space on ‘Mar. 27, 1981, but expected to be in their per- 
manent. quarters. in 2 weeks. By May of 1981, WGI was 
in its new office in Webster, Texas (AF 2.3,:2.5, 2.6). 


-aubich: WOT da. centitled or dhe 
work done in trying to handle the 


seismic data given to WGI. All of 
the allegations made by appellant — 
have been denied by the Govern- 
ment or characterized by it as ir- 
relevant to the issues involved in 


the appeal. 


The appellant says that its. con- | 


| tract \ was terminated prematurely — 
in favor of more costly contrac- — 


tors.'7 The record shows, however, 
that at the time the contract was 
terminated for default on June 3, 
1981, the contractor should have 
reproduced up to 1,200 master © 
tapes and delivered up to 2,000 
output. tapes as compared to the 
admission by the appellant that 
as of June 2, 1981 (@e, the day 
before the contract was terminat- 
ed for default) it had produced 400 


‘reformatted taped and copied only 


20 tapes. 7% 
The. appellant asserts that in- 
dustry practice requires. that 


_ before any work is started there 


be furnished (i) a detailed correct 
shotpoint map for each line of 
seismic data; (11) correct logs from 


the observer and surveyor of each 


seismic line; and (iii) correct reels. 
of field data. Except for the appel- 


"The record before us does not contain copies of the 
contracts awarded to the other two contractors (note 5 
supra); nor does it otherwise reveal what prices may 
have been paid to them. It is not known when such con- 
tracts were awarded, the circumstances obtaining at the 


. time the awards were made or the procurement authori- . 
. ty relied upon in awarding them. In the absence of any 


evidence indicating otherwise, it is presumed that the 
Government officials concerned did not abuse the discre- 
tion vested in them. — a 
'8In a telephone conversation on June 2, 1981, Mr. 
Carter advised NOAA’s Mr. Henry Yekel that WGI could 
not make additional copies because it had exhausted the 
tape supply and could not obtain any more until it -re- 
ceived payment from the Government. In the handwrit-- - 
ten memorandum of that conversation, Mr. Yekel also 


notes parenthetically that the contractor’s banker would 


not advance any more money and that.apparently the 


' tape supplier would not ship on credit (AF 1.4). 
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lant’s assertions, however, the 
record is entirely devoid of evi- 
. dence showing the existence of 
- the industry practice claimed. The 
unsupported allegations of a party 


to an appeal are not sufficient to 


establish the existence of an in- 
dustry practice.’® Even if such an 
industry practice had been shown 
to exist, however, it. would have 
_ been of no avail to the appellant 
- where, as here, the evidence of 
record shows (i) that the appellant 
did receive a shotpoint map show- 


_ ing all lines through 1980 (Clark 


affidavit, text, supra) and (ii) that 
the appellant was told that it did 
not have to furnish observer logs 
and surveyor note documentation 


to the tape customers because 


NGSDC was providing such docu- 
mentation to them (note 7 supra). 


the: appellant is that a large 
volume of business was promised 


_ to WGI but was not delivered by 
NOAA. The essential weakness in - 
this argument is that the volume > 


_ of business given to WGI was far 
in excess of its capacity to per- 
form within the contract schedule. 
With respect to master tapes, the 
record shows that prior to the 
‘time the termination for default 
- notice was issued on June 3, 1981, 
the Government could have called 
for the reproduction of up to 1,200 
master tapes. Prior to the’ issu- 


ance of the termination notice, it 
had delivered 900 field tapes to 


Walden to be reformatted. of 


which only 367 had been repro-. 


duced by June 3, 1981. In regard 
_ to the tapes to be copied, the vari- 
ance was even more marked. The 


19 See Eder Electric Co. y. United States, 205 F. Supp 


305 (1962), in which the court defined a trade custom as- 


‘one established by evidence “so clear, uncontradictory, 
and distinct so as.to leave no doubt as to its nature.” 
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tapes 


[89 LD. 


contract called for the reproduc- 
tion of up to 2,000 copies of output 
from reformatted master 
tapes. Although as of June 2, 
1981, WGI had reproduced 367 
master tapes, it appears to have 
only copied 13 tapes prior to the 
termination. On the same date, it 
informed the Government that it 
was not in a position to make ad- 
ditional copies because it had ex- 
hausted its tape supply and could 


not obtain any more tapes until 
payments from the Government 


were received. 

As to the Claim No. 1 (coat of 
technical inventory), Mr. Clark 
acknowledges that he was in- 
formed in a telephone conversa- 
tion that Walden was taking an 


inventory of the field tapes and 
3 \ other data received. He noted, 
Another contention made by 


however, that Walden never 


asked for permission to do an in- 
ventory; that no mention of fees 


were made; that the inventory 
taken by the contractor involved 
the: use of normal run sheets very 
similar to run sheets used by the 


other two contractors performing 


the same type of work; that such 
other contractor had routinely. 


‘supplied the run sheets to NGSDC 


as demultiplexing documentation; 


and that such documentation is 
specifically required by the con- 


tract Votes 8 and 14 ea 
_ Decision | | 


‘{1) In Sappeit of its claim that 
the default termination was im- 
proper, the appellant relies princi- 


pally upon the existence of an al- _ 


Jeged industry practice as an. ex- 


cusable cause of delay. No proof Ge 


has been offered to show the exist- 
ence of such an industry practice. 
Even if such an industry piactiee | 
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| mt been an to exist, howetce: 


it would not have availed the ap- 
pellant where, as in this case, the 


Government has either disputed: 


the. allegations of the appellant 


(e.g. a shotpoint map was fur- _ | 
was. made and that the other con- 
*- tractors concerned had submitted 


nished; affidavit of David Clark, 
_ text, supra), or has shown them to 
be irrelevant to the performance 
required by the Government (e.g., 
the condition of the microfilm of 


the surveyor’s notes, note 7 supra ~ 
~ not shown nor even alleged that: — 
_the Government ordered or direct- _ 
-ed it to take the inventory for: 
which claim is being made. In — 
these circumstances, the action of — 
the appellant 1 in taking the inven- 
tory is regarded as an exercise of 
a prerogative of management. - 


- and accompanying text). Mere al- 


~ Jegations do not constitute proof 


__ of material facts which are disput- 
- ed.?° 


The Beard finds ce: as of the 


- date of the termination cf the in- 
‘stant contract for default for the 
failure to make acceptable prog- 
_ress, the contractor was grossly 
behind the contract’s performance 
schedule and that no excusable 


_ cause for delay had been shown to. 


exist. So finding, the Board con- 
cludes that the right of the con- 


tractor to proceed with perform- 


-ance of the instant contract was 


properly terminated for’ default 
for failure to make progress so as 


to endanger delivery. 


[2] In support: of its $7, 500. aan 
for the costs involved i in preparing — 
a technical inventory, the appel-. 


lant asserts: (i) That the inventory 


was necessary because of the de- = 
plorable condition of the master ~ 
field tapes when received, and (ii) | 
that the inventory was taken with © 
the concurrence of NOAA. The | | 
-I concur: 


. Government explains its concur: 


20 Western States Construction Co., Ine., “IBCA- 1466-6- 
81 (Sept. 21, 1982), 82-2 BCA par. ———. 


of technical. . 
_ amount of $7,500 is hereby denied. 


eonee on thie: eesind ak ‘the 
taking of the 


inventory was. 
viewed as a measure taken by the 


contractor to facilitate perform- 


ance of the contract. It points out, | 
that. no mention of compensation 


very similar inventories to satisfy 


a contractual requirement for de- 
7 multiplexing documentation. 


In this case the appellant has 


This is so whether the prepara- — | 
tion of the inventory is viewed as 


a means of facilitating perform- 


ance of the contract or satisfying 
a contract requirement for the 
furnishing of demultiplexing docu- 
mentation. The fact that the Gov-. 
ernment acquiesced in the taking 


of the technical inventory in these 


circumstances is not considered to 
be a predicate for allowing the _ 


claim asserted. 


Accordingly, Gigs No. di on = 
inventory) in the. 


| | WILtiaM F. McGraw | 
Chief Administrative Judge 


G. Herpert Packwoop — 


3 Administrative Judge 
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Consolidated cross appeals from 
decision of Administrative Law 
Judge John R. Rampton, Jr., dis- 
missing contests against 203 oil 
shale placer mining claims and 
declaring portions of three oil 
shale placer mining claims null 


and void. Colorado Contests 193, 


260, 685 through 688. . 


| part. 


L ‘Aarninieerative 
Burden of Proof—Contests and 


Protests: _ Generally —Evidence: 
Prima Facie | Case—Mining 
Claims: Contests—Oil Shale: . 


Mining Claims—Rules of Prac- 


tice: Appeals: Burden of Proof— 
‘Government | 


Rules of Practice: 
Contests | 


In an oil shale mining: claim contest, the — 


Government bears only the burden of 
going. forward with sufficient evidence to 
establish a prima facie case of invalidity, 


~and.the burden then shifts to the claimant 
to overcome this showing by a preponder-- 


ance of the evidence. However, since aban- 


donment and jack of good faith are ques- | 
tions of intent, the Government bears the | 


| ultimate burden of proving these charges. 


2. Mining Claims: . Generally— 


Mining Claims: Determination of. 


Validity—Mining Claims: Discov- 
ery: Generally—Mining Claims: 
Discovery: Geologic Inference— 
Oil Shale: Mining Claims 


Any exposure of the rich oil shale forma- 
tion known as. the Parachute Creek 


member can be geologically inferred to- 
embrace sufficient quantity of high grade 


oil shale and, therefore, to constitute a val- 


uable mineral deposit on an oil shale. 
placer mining claim. However, exposure of . 
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- Affirmed in part; reversed in 


Piscedure: 4. Mining Claims: 


[89 LD. 


a surface deposit of lean oil. shale is inad- 


equate to demonstrate the existence of — 
rich deposits at depth in the absence of 
evidence showing that it is part of a depos- 


it that can be followed to depth within the 
lateral limits of the claim. 


3. Mineral Leasing Act: General- 
ly—Mining Claims: Assessment 
Work | 


The holder of an oil shale placer mining 
claim is required to perform $100 of 
annual assessment work each year for the 
benefit of such claim. Where there has. not 
been ‘“‘substantial compliance” with this . 
requirement, such claim is forfeited to the 
United States. Resumption of work follow- 
ing a substantial breach of compliance 
does not bar the Government from assert- 
ing: a forfeiture. 


Discovery: i 
Shale: 


Geologic Inference—Oil | 
Mining — 


Generally—Oil Shale: 


_ Claims—Words and Phrases 


“Oil shale.”” Rock containing less than 3 
gallons per ton: of kerogen is not distin-— 
guishable from average shale or limestone 


in the earth’s crust and is therefore not 


“oil shale.” Discovery of such shale on a 


_ mining claim, without more, does not pro- 


vide any basis for inferring the Presence of 
oil shale at depth. . 


5. Mining Claims: Location _ 
Failure to comply with state and local reg: | 


ulations requiring oil shale placer mining 


claims to be marked. on the ground does. 
‘not invalidate the claims when the claims 


were located before Feb. 25, 1920, in .com-: 
pliance with COREE DEany Departmental 
regulations. 


6. Administrative Procedure: 


Burden of. Proof—Contests and 


Protests: . Generally—Evidence:. 
Prima Facie Case—Mining 
Claims: Contests—Oil Shale: 


Mining Claims—Rules of Prac- 
tice: Appeals: Burden of Proof— 
Rules. of Practice: Government 
Contests | 
Where evidence creates only inferences. of 


lack of good faith in the location and hold- 
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_ ing of mining “claus aia fails to show - - 
clearly that. these claims were abandoned, © 


7 these a are not sustained. 


| a Equitable Adjudication: Gana 
-ally—Mining Claims: Determina- 


tion of A gl amas Shale: 
Mining Claims e 


The Department i is. ‘not barred by the equi- 
table doctrines. of laches or waiver from 
declaring oil shale placer mining claims 


verse interests in public. lands : as required 


i By governing laws. 


8. Mineral Gadde Determination 
of Character of—Mining Claims: 
Mineral Lands | 


Where 10-acre portions of oil igi placer 
mining claims cover lands from ‘which ero- 


-.. sion has removed the Parachute Creek 


member (the principal body of rich oil 


_ Shale), there is no geological basis to infer . 


the presence of rich oil shale, and such 
portions of the claims are properly deter- 
mined to be nonmineral 1 in character. 


APPEARANCES: ‘Marla: E. Mans-. 
‘field, -Esq., Lowell  L.. Madsen, 


Esq., and Lyle K. Rising, Esq., 


Office of the Regional Solicitor, 


U.S. Department of the Interior, 
‘Denver, Colorado, for the Bureau 
of Land Management; John W. 
Savage, Jr., Esq., Rifle, Colorado; 


James Clark, Esq.,. William -D. — 


Maer, Esq., Bruce Pringle, Esq., 
Richard H. Shaw, Esq., H. Mi- 


7 _ chael Spence, Esq., and Don H. 
Sherwood, Esq., Denver, Colora- 


do; Richard W. Hulbert, Esq., 
New York, New York; and 
. Donald L. Morgan, Esgq.,° and_ 


Henry J. Plog, Jr., Esq., Washing: 
ton, D.C., for the various contes- 


tees. 


the mining claims, | | 
noted above, he declared null and © 


: OPINI ON BY 
ADMINISTRATIVE J UDGE 
HENRI QUES | | 


INTERIOR BOARD OF LAND 
APPEALS — 


The Bureau’ of Land Manage- - : 


‘ment (BLM), Department of the 
Interior, has appealed the July 16, 


1982, decision of Administrative 
_ null and void, since, until patent issues, it — 
has the power and duty to invalidate ad- 


Law Judge John R. Rampton, Jr., 


insofar as it dismissed contests 
against 


199. oil shale placer 7 
mining claims. The holders of in- 


-terests in these claims have filed 


answers to this appeal. The hold- 


ers of three oil shale placer. 


mining claims have appealed 
Judge Rampton’s decision declar- 
ing portions of them null and void 


because. they are nonmineral in 


character. BLM has answered this 


cross appeal. 
- At various times in May 1981, - 


the Colorado State Office, BLM, 


filed six complaints or ‘amended. | 


complaints against six different 
groups of oil shale placer mining 
claims. The six groups comprised 
203 mining claims in all.’ An- 


swers were filed in each contest 


and, on June 18, 1981, the matter 


was referred to the Hearings Divi- 


sion, Office of Hearings and Ap- 


peals, for appointment of.an Ad- 
ministrative Law Judge to con- 
vene a factfinding hearing. Judge 


Rampton did so and issued his de- | 


cision on July 16, 1982, dismissing 


the contests as to all but three of 
which, as 


void in. part. These appeals fol-— 
lowed. | 7 


~ 1 See Appendix. 
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Judge Rampton’s decision fully 


- addressed. the lengthy history of 
concerning questions 
bearing on the validity of oil shale . 


- Litigation 


placer mining claims, as do our 
previous decisions concerning 
such claims cited below, and we 
will not burden this decision with 
another recitation of this history. 
We shall address each issue rele- 
vant to the validity of these 
claims and apply each holding to 
the question of the claims’ valid- 
ity. In view of judicial concern 


voiced in earlier oil shale litiga-— 


tion that all relevant issues be ad- 
dressed, we have endeavored not 
to regard any issue as moot. . 


Burden of Proof 


[1] In United States v. Strauss, 
59 LD. 129 (1945), the Department 
held that once the government 
‘makes a prima facie case of no 
discovery, the burden shifts to the 
claimant, as the proponent of his 
claim’s validity, to. overcome this 
showing. This procedure subse- 
quently received judicial approval 
-as being in accord with the Ad- 
ministrative Procedure Act in 
Foster v. Seaton, 271 F.2d 886 
(D.C. Cir. 1959). It has been foi- 
- lowed ever since. See, e.g., United 


States v. Haskins, 59 IBLA 1, 88 | 


IL.D. 925 (1981); United States Vv. 
“Hooker, 48 IBLA 22 (1980). See 
also United States v. Bohme, 48 
IBLA 267, 300, 87 LD. 248, 264~ 65 
(1980) (Bohme D. 

We also observed in Bohme L 
by way of — dictum, 
‘“(ajbandonment, being essentially 
a question of intent, is difficult of 
proof, and perhaps should impose 


a heavy evidentiary burden on 


_ the one who asserts it.” Id. at 308, 


87 ID. at 266. Judge Rampton, 
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Government has 


challenged 


that 


[89 LD. 


following Bohme L ruled that, in 


all issues except abandonment, 


the Department need only present 
a prima facie case on any specific 


charge in the contest complaint 
-and that the ultimate burden of © 
proof then devolves to the mining 
claimants on that. issue. We agree 


with this holding, except that the 
the ultimate 
burden as to charges of lack of 


good faith, as well as to charges of 
abandonment. 


Judge Rampton’ s decision con- 
tains findings of fact on all issues 
except the minimum standard for 
kerogen content of oil shale, and 
the parties have’ not generally 
these findings on 
appeal.? Thus, the only issues to 
which we must apply the burden 


of proof tests are (1) whether 


these claims contain minerals 
meeting the minimum standard 
for kerogen content of oil shale, 
(2) abandonment, and (3) lack of 
at faith. | 


_ Disco very | 


Under the Act of May 10, 1872, 
17 Stat. 91, 30 U.S.C. § 22 (1976), 
“all valuable mineral deposits in 


lands belonging to the United | 


States” are, under specified condi- 


tions, open » to exploration and 


2BLM disputed aes Rampton’s finding that the 


-Hoffman Nos. 20 and’ 46 claims (Contest No. Colorado 


685) have exposures of the Parachute Creek member on 
them. The record supports BLM. This finding of fact is 


_ vacated. Claimants argue that there was insufficient evi- 


dence to establish failures to perform assessment work, 
and that the Department cannot rely on the absence of 
recorded assessment work affidavits to prove such fail- . 
ure. We disagree. Colorado Jaw provides only that a 
mining claimant may record proof of this work. . Colo. 
Rev. Stat. § 33.43.114 (1973). His failure to present record 


copies of such proof from relevant periods, or .to explain 


why they are unavailable, creates a strong inference that 
the work was not accomplished. This inference could 
have been overcome by evidence showing. that assess- 


. ment work had been performed. The claimants, however, . 


failed to convinced Judge Rampton that such work was 


_ actually performed. 


538] 


UNITED STATES v. WEBER OIL CO. 


541 


October 21, 1982 


purchase. | Ordinarily, in order for 
a mining claim to go to patent or 
- to withstand a contest of its valid- 


ity, there must be a “mineral de- — 
posit” on the claim, and this de- . 
“valua- 
under time-honored tests -de-. 
veloped by the Department and 


posit must be presently © 
ble,” 


the Courts. United States v. Cole- 


man, 390 U.S. 599: (1968);. Chris-. 


man v. Miller, 197 U.S. 313 (1905). 
However, by virtue of Freeman 
v. Summers, 52:.L.D. 201:(1927), as 


interpreted by the Supreme Court ~ 


in Andrus v. Shell. Oil Co., 446 


U.S. 657 (1980), the holder of an — | 
~ “discovery”’ of oil shale: 
show that any oil shale on his pm ? | 


oil shale placer claim need not 


claim is presently valuable, since 
the requirement of — 


this presumption unless he has 
made a “discovery” aa of 
oil shale. 7 

The sine qua non of any cogni- 
zable “discovery” of minerals on a 
mining claim is an exposure of 
those minerals. Either surface ex- 
posure or drill core samples will 
suffice. Where, as here, oil shale 
had been withdrawn from mineral 


location by the Act of Feb. 25, 


1920,.30 U.S.C. $181 (1976), the 
exposure of oil: shale must have 
been made prior to the date of the 
withdrawal. The presence of valu- 


_ able minerals may not be inferred . 
_ from geological data showing the 


presence of similar minerals in 
the vicinity of the claim. United 
States v. Jackson, 53 IBLA 289, 
296 (1981); United States v. Hen- 


-v. Edeline, 


“present | 
value” does not apply to oil shale ~ 
claims, and since the prospective 

value of oil shale as a resource — 
“may be presumed. But, the claim- 
ant is not entitled to benefit from 


ault Mining Co. 73 ILD. 184 (1966), 
aff'd, Henault ‘Mining Co. v. Tysk, - 
419 F.2d 766 (9th Cir. 1969). The © 


‘extent of a discovery maybe in-. 


ferred from such data, but absent 
actual exposure of minerals no 
“discovery” exists. United States 


(1979). Any “discovery” must also” 
be.shown to have survived to the 


present. United States V. Kin- 


canon, 54 IBLA 95 (1981). 
[2] The decision in Freeman ve 


Summers, supra at 204-05, con- 


tains the relevant test for: deter- 
mining whether there has been a’. 


[T]he law requires as a prerequisite to a 
valid location that. mineral be discovered 
within the limits of the claim located; that: 
the mineral indications shall be such'as to 
warrant a prudent man in the further ex-_ 
penditure of time and money, with a rea- 
sonable prospect of success. In order to 


' warrant that proceeding, ‘he must have 
‘discovered’ mineral in such situation and 


such formation that he can follow the vein 


or the deposit to depth, with a reasonable 


assurance that paying minerals be found. 
In other words, the discovery of an isolated 
bit of mineral, not connected with or lead- 


ing to substantial prospective values, is not - 
a sufficient. discovery, but a mining locator . 


is not expected to find at the surface or in 
a shallow working a body of mineral 
which can be immediately mined and re- 
duced at a profit. It is sufficient, as al- 
ready stated, if he finds mineral in a mass © 


so located that he can follow the vein or 
the mineral-bearing body, with reasonable 
hope and assurance that he will ultimately 


develop a paying mine. [Italics added.]° 


We recently reaffirmed this test 


in United States v. Bohme (Supp.), a 
51 IBLA 97, 87 LD: 


535 (1980) 
(Bohme ID, noting as follows: 


As we read Freeman v. Summers, an ex- _ 


posure of the Parachute Creek member, — 
even though of limited extent, can be geo- 


logically inferred. to. embrace sufficient 


39 IBLA 236, 241 -_ 


542 
auantiiy of hich grade oil shale so as to 
constitute a valuable mineral deposit. We 


thus perceive one of the issues before this . 


Board is whether contestees’ claims con- 
tain an exposure of the Parachute Creek 


member that can be followed to depth with | 


_ a reasonable assurance that paying miner- 
- als will be oa 


Id. at 106, 87-LD. at 540. Under 
Freeman v. Summers, supra, expo- 


-. sure of a lean surface formation is 


inadequate evidence from which 


- to-infer the existence of rich de-— 

‘posits beneath. What is. required 
is evidence showing that the expo- 
sure can be followed to such rich’ 


deposits at depth within the limits 
of the claim. 


The enor area in es hick these 


claims are situated is known as 


the Piceance Creek basin. There 
are two relevant independent. geo- 
logic formations in this area, the 


Green River formation and the 
Uinta formation. The Parachute 


Creek member, which contains 


rich oil shale, is part of the Green 


River formation. The Uinta for- 
mation (formerly called the Evac- 
uation Creek member and former- 


ly believed to be part of the Green | 
River formation) is a thick layer 


of generally oil-barren sandstone. 
Jt is as much as 1,400 feet. thick 


and overlies the Greer River for- 3 


mation. Thus, in this area, the 


Parachute Creek member is gen-. 
erally covered by a vast amount 


of oil- barren sandstone. 


= The Parachute Creek member 
: does outcrop, totally uncovered by 


the barren Uinta formation, at 
_ places 
through the 
such as along streams and drain- 
ages, thereby exposing the rich oil 


shale of the Parachute Creek. 


member. As discussed below, some 
of the present claims contain such 
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of tens of miles. 


where erosion. has cut Z 
Uinta. formation, 


[89 L.D. - 


outcrops, and tiieks is no question. ; 
that there has been aIBCOVETY. 
on these claims. _ 


However, the principal surface — 
deposits of oil shale found in the 


Uinta formation are not outcrop- _ 
pings of the rich Parachute Creek - 
member, ‘but are instead 
“tongues” of marlstone of inferior - 

quality. Although these tongues of 


lean een are thought to— 


meet the Parachute Creek 
member at depth, they do so at 
great lateral distance from the 
surface outcroppings, on the order 
_ Thus, these 
tongues of marlstone cannot be 
followed to depth to the rich de- 


posits of the: Parachute Creek. 
member within the limits of any 


mining claim. Inasmuch as these 
claims are placer rather than 
lode, no extralateral rights apper- 
tain to them, and the existence of © 
the marlstone outcrops affords no 


~ rights to deposits..outside the: 
“limits of the claim: Accordingly, . 
_they do not meet the requirement 


of Freeman v. Summers/Bohme II. 
Claimants argue that Freeman 


vy. Summers, supra, stands for the 
proposition that any surface de- 
posit, however lean, justifies by 


itself the geological inference of | 
rich beds of oil shale at coo 


Claimants cite the comments of Assistant Secretary 


’ Albert Finney in testimony before Congress in 1931, 4 
years after Freeman v. Summers, ae: as proof of their ; 
’ contention: a 


“The ‘Green River Formation’ isa ene used to describe 
the entire mass of the earth’s surface in this particular . 


_ area, whether interspersed with barren or lean areas. It 


unquestionably carries valuable shale beds. They un- 
doubtedly pass into and under the land in question, When 


the decision states that the miner could, with confidence, 
. follow the formation, it means he could dig down through 
' this formation, and-whether he encountered lean or abso- | 
-. lutely barren strata, could nevertheless proceed with as- 


surance at reasonable depth that he would intersect. . 
tbe several rich ~shale-bearing beds therein.” 
(Italics added.) | 


However, Finney was simply wrong—Freeman v. Sum- 
mers, supra, does not require that the miner be able to | 
follow ‘the [Green River] formation”, ‘it requires that he 

Continued | 
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The test announced in chan v. 
Summers, quoted above and 
adopted in Bohme If, is at odds 
with this interpretation, since it 
states that “the discovery of an 
isolated bit of mineral, not con- 


nected with or leading to substan- 


‘tial prospective values, is not a 
sufficient discovery.” 


material connects with or leads to 
substantial. mineral values. The 
~record does not so demonstrate. — 


Reference to Oregon Basin Oil 


and Gas Co., 50 L.D. ‘244 (1928), 


the’ principal case cited in Free- 


man vy. Summers, supra, supports 
the conclusion that more than 


~ lean surface deposits were re- 
quired to establish “discovery” of 
oil shale. In Oregon Basin Oil, in- 


volving oil placer claims, “slight 
discoveries” of oil and gas “near 
the surface’ were found not to es- 


tablish the presence of oil and gas 
at depth. We adhere to the rule 


_ announced in Bohme IL, supra.* 


be able to follow a “vein or deposit of oil shale.” (Since 
oil shale does not occur in veins, a better description 


would have been an “exposure or deposit.”) As is evident 


.' from Finney’s accurate description of the Green River 


_formation as “the entire mass of the earth’s surface in 


this particular area,” the two requirements are vastly 


different. Finney’s posthoc comment notwithstanding, we _ 


adhere.to the requirement as stated in Freeman v. Sum- 
mers, since it was this language, not Finney’s comments, 


which received judicial approval in Andrus v. Shell Oil 


Co., supra. 

4*The question remains (in view of the apparent ab- 
sence of proof in Freeman v. Summers, supra, that the 
lean surface deposits evident on the claims could be fol- 
lowed to depth), why did the Department not follow its 
own rule and reject the claims? The answer must be, as 
BLM argues, that the lean surface deposits were regard- 
ed as the top of a “homogeneous mass” which, it was 
thought under geologic theory prevailing in 1927, could 
be. followed with reliability to richer deposits at depth. 
Claimants dispute-that the decision was based on. the 
“homogeneous mass” theory, pointing to a statement to 
this effect made by Assistant Secretary Finney to.Con- 
gress in 1931. Nevertheless, the decision itself, noting 
that contestants had advanced the “homogeneous mass” 
theory, described it at length without stating that it was 
erroneous. To the contrary, the decision concluded (albeit 


erroneously), that contemporary Geological Survey publi- - 
cations contained data supporting “the allegations of con-— 


. Clearly, it 
“must be shown that a lean bit of. 


lead to. the Parachute 


Applying this test to the Ree: 
ic facts, we hold that there were 
“discoveries” of rich deposits of oil 


shale on the following claims, on 


which there are prominent expo-— 
sures of the rich Parachute Creek 


‘member, due to the presence of 


deep gulches formed by drainages 
and streams: Sunset Nos. 1, 5, 7 
through 20, 22 through 24, and 26 
through 29 (Contest No. Colorado 
193); Greeley Nos. 1 through 6, 


~and 8 (Contest No. Colorado 686); 
and Jackpot Nos. 1 through 11 - 


(Contest No. Colorado 687). We 
reject BLM’s contention that some 


of these claims are invalid be- — : 


cause the points designated as 


“discovery points” prior to 1920. - 


are not within the Parachute 
Creek member. It is enough that. 
the Parachute Creek member is 
now exposed somewhere on the 
claims, and also was exposed on 
Feb. 25, 1920.. Judge Rampton’s 
decision is affirmed insofar as it 
dismissed the contest against 


- these claims. » 


The remaining claims contain, 


at best,®> lean outcroppings of 


marlstone tongues that do not 
Creek 
member at depth within the 
limits of the claims. Judge Ramp- 
ton conceded that the mineraliza- 
tion on these claims is inadequate 
to satisfy the discovery test of 
Bohme IT, These claims. are as fol-- 
lows: Sunset Nos. 2 through 4, 6, 
21, 25, 380, and 81 (Contest No. 
Colorado 193); Liberty Bell Nos. 1 


testant,” including, presumably, the homogeneous mass 
concept. Of course, we are not bound to ignore current 
geological data disproving the theory (see discussion 
under “10-Acre Rule,” infra.) 

5 See discussion under Minimum Kerogen Content of 


- Oi} Shale, infra. 
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through 12, 
Atlas Nos. 4 through 6, 8, 11, and 


_.18 through 16 (Contest No. Colora- 
do 260); Hoffman Nos. 20 and 46 


(Contest No. Colorado 685); Gree-— 


ley No. 7 (Contest No.. Colorado 
— 686); Lucy Agnes Nos. 1 and 2, Pa- 
tricia Nos. 1 through 8, Madge 
Nos. 1 through 8, Edna Nos. 1 
through 8, Grace Nos. 1 through 


8, Louise Nos. 1 through 6, Betty 

Nos. 1 through 8, Goldbug Nos. 1. 

through 4, 3 | 
through 8, Hazel Nos. 1 through 


Florence Nos. 1 
8, Fay Nos. 1 through 8, Mary 
_ Ann Nos. 1 through. 40 (Contest 
No. Colorado 688). Accordingly, 
these claims are null and void. In- 
sofar as it is inconsistent with this 
holding, Judge Rampton’ s decision 
is reversed. 


Annual Assessment Work 


[3] In Hickel v. Oil Shale Corp. 
(TOSCO), 400 U.S. 48 (1970), the 
Supreme Court ruled that holders 
of oil shale placer mining claims 
were required by the. General 
Mining Act of 1872, 30 U.S.C. § 28 
(1976), as. applied by sec. 37 of the 
Mineral Leasing Act of 1920, 30 
U.S.C. §1938 (1976), to perform 
annual assessment work during 
each year, except when. excused 
by act of Congress. The Supreme 
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Tomboy Nos. 1. 
through 12, Bute Nos. 20 and 29, 


- [89 LD. 


Court ruled at the same time that 
such claims were invalid unless 
there had been “substantial com- 


pliance”’ with this annual assess- 


ment work requirement. Although © 
it noted in TOSCO that claimants — 


had argued that the opposite rule. 
had been in effect for 85 years 
‘prior to 1970 and could not be 


changed retroactively,’ the Su- 
preme Court remanded the 
matter as to this and other issues, 
since they had not. been addressed — 
in previous proceedings below. - | 

The matter ultimately returned 
to the Board in 1980, sub nom. 
United States v. Bohme. In Bohme 
I,. supra, we applied the annual 
assessment work rule announced 
in TOSCO retroactively, ruling 
that there had not been substan- . 
tial compliance with the $100 
annual assessment work require- 
ment, and affirmed the Adminis- 
trative Law Judge’s conclusion 
that estoppel did not bar the ret- 
roactive application of this rule. 
We also ruled that laches did not 
bar contesting the claims on this 
issue. We accordingly declared the 
claims in question null and void. 

In the present contests, Judge. 
Rampton found that there had 
not been substantial compliance 
with the assessment work require- 
ments for any of the 203 mining 
claims under challenge: 





The abstracts in evidence show that the owners of the claims in issue in these contests 

failed or chose not to perform assessment work over substantial periods of time. Contes- 

tant has compiled from the abstracts a summary of assessment work (Contestant’s open- 

ing brief, p. 183). This chart, modified to exclude statements made where controversy _ 
exists as to the facts, is satis dese as mneinge ¢ of fact. | 
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FAILURES TO PERFORM REVEALED IN ABSTRACT 


Contest Claim name 


193 Sunsets (B1).....rrssessrosessssessoarscrarsnegeecearsesverssessentonearesss 
260 Tomboys, Butes, Liberty Bells, Atlases (35)............ 


BSH. ofterigrig: (2) sccssssssciievassedvossansessvivessepnvecavanndecsdustndgeinesacs 
G36 Greeleys [(8)]q.....-rssrrersssessseesesseeiscarsravecersseisenetseseshesnees 


O° BEES PACK POT La cssvasscssasdduscesesanvasseiivtendeunnaestciinesnitestonnietes 
<P etekepots: AHL: sccnssesscvtiscosvacissancite avavtsteaatsasdeacioaoutsesse 
GBS: Mary Anris: (40) ics, sdsscsitesecscsadasssrtsocdessasidnteomieiciontease 
Florences, Fays, Hazels (24) ......cssscesssscersecsersecsecerre 

Tay: ASTOS (2) acess nssccoatsscasscsnesissscecceececsessssesterseencuoncnass 


1920- 


igaa) 1936-1969 1970-1981 
(16 years) (34 years) (12 years) 
a Suc anda potaua'oat sdasununbcanianeyin’ Total ee 32 years...... 10. years. . 
ead caiyeapavanedentaraeenneaenieees Total............ 26 or 28 O° 
- 3 acs years. 
wee (°). 
sdvepistaaeions severtsecseseserseoere LOtAl,.......... Total (9... 11 years. 
cnaieebiken iinioieniieitalaneds: LOLA tnkcuine oe years. 


seebangatineds ee ma OPES years. (*).. 29 yeureicas 10 years. 


aeisua pets maueesusansasoaitdeciusideowiiis 12 years...... 33 years...... 1 year.(‘) - 
se Sasgandoadesanvdudinsacstoceccemiageay 8 years........ 33 years...... 1 year. 
pusssipectudelestaeisieieas hanes 10 years...... 82 years...... 1 year.( - 


Grace, Louise, Patricia, Edna, Betty, Goldbug, Madge (50)......cssscccaecceees Total eicitsnc 33 years...... 1 year. 0. 


8 Assessment work was excused in 1932. In computing lapses other than “total”, this year was not counted. c 
> Includes additional information provided by TOSCO. Work was ee on a block of 110 claims. 


* Evidence exists to show work in one year. 
* Final certificates issued 1959. 


* Evidence shows work performed i in one additonal year, namely, 1931. 


‘Final certificate was issued i in 1978. 


By any enene of measurement cpetcuble: the defaults in pee ae of dssexsmieit 
work must be and are. found to be substantial. Although it is possible that assessment | 
work was done but no affidavits filed, the probability i is remote and would be the excep- 
tion rather than the rule. No serious contention is made by the mining claimants that 
substantial compliance was made by the original locators. Utalics: supplied.] 


(Decision at 80-82). Despite these: 
findings, Judge Rampton declined — 


to apply the rule in TOSCO/ 
Bohme f, ruling that the Depart- 


ment was estopped from doing so. 
_ Even putting aside our substan- 


tial doubts that equitable estoppel 
may be applied against the Gov- 
ernment under governing admin- 
istrative’ standards (48 
1810.3(c)), we note that it clearly 
is not apt here, since claimants’ 
failure to do: and record evidence 
of assessment work, or. file a 
notice of intention to hold when 
Congress had suspended the as- 
sessment work requirements, did 
not result from any misconduct by 
the Department’s officials. At a 
minimum, “affirmative miscon- 
duct” by Government officials has 
been found to be an essential pre- 
requisite to the judicial applica- 
_ tion of equitable estoppel and it is 


415-259 0 - -83 - 35 


CFR 


unclear that estoppel -would | lie 


even if there were affirmative 
misconduct. See Schweiker  v. 
Hansen, 450 U.S. 785, 788-89 


(1981); United States v. Wharton, 


514 F.2d 406 (9th Cir. 1975). Any 
statements made by the Depart- 
ment in the years prior to TOSCO 


to the effect that failure to do as- 


sessment work would not result in 
forfeiture of mining claims to the 
Government, on which claimants 
evidently allege they relied, were 
apparently legally accurate in 
view of the dicta to this effect in 
Ickes v. Virginia-Colorado Devel- 
opment Corp., 295 U.S. 689 (1984) 
and Wilbur v. United. States ex 
rel. Krushnic, 280 U.S. 306 (1930). 
Numerous other courts have in- | 
sisted that the official making the 


misstatement must know the facts 


and have been able to recognize it 


as such. United States v. Georgia- 
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| Puivific Co., 421 F.2d 92 (9th Gan: 
1970). and cases cited. Clearly, 
those Departmental officials who 
misinformed claimants (or their 
predecessors) had no way to pre- 
dict that the ‘Supreme Court 
would rule as it did in TOSCO. 

We addressed the peplacalility 
of estoppel in Bohme dE 


The simple-fact is that. eontestees can. 


-. point to no decision of any Federal court, 
or any formal decision or Instruction 


_ issued by the Department of the Interior 


_ that ever purported to hold that a mining 
claimant was not required under 30 U.S.C. 


~§ 28 (1976) to perform annual assessment. 


work. The decisions in Arushnic and Vir- 
ginia-Colorado dealt not with the question 
whether oil shale claimants were required 
to comply with the provisions of section 28, 


but whether the United States would be a 
beneficiary of a failure to perform the as- 


sessment work. Indeed, both Krushnic and 


Virginia- Colorado expressly noted that a. 


mining claimant was required to perform 


labor of $100 annually for each claim. See. 
280 U.S. at 317; 295 US. at 645. The De- . 
partmental decisions. and pronouncements 


to which contestees advert were of similar 
import. , , 


Thus, contestees, in effect, are aieies 
that. an equitable estoppel should lie be- 


cause they knowingly violated an affirma-. 
tive obligation under the law in reliance 


on the fact that they were immune from 
punishment. They are attempting to resort 
to equity to absolve themselves from the 
consequences of their willful violations of 
the mining law. Among. the cardinal prin- 
ciples. of equity, however, are the maxims 
' that equity may be invoked only to do 
equity, and that one who seeks equitable 
relief must do so “with clean hands.” Ap- 
pellants can show no equitable basis for 
the invocation of an estoppel to excuse 
their past failures to perform the annual 
assessment work ‘mandated by 30 U.S.C. 
§ 28 (1976). 


48 IBLA at 324- 25, 87 I. D. at oT 


78. We adhere to that ruling. In - 


the absence of any action by a 
Federal District Court to reverse 
this ruling, it represents the es- 
tablished Departmental interpre- 
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tation of the law, and, as sack 
was binding on the Administra- 
tive Law Judge. | 

The strong language of TOSCO 
leaves no doubt that the Govern- 
ment retained an interest in these 
claims by virtue of the terms of 
the Mineral Leasing Act. The fail- 


ure to meet the “command” of the 


annual assessment work provision - 
of the 1872 Act should return 


‘these lands to Federal steward-_ 


ship so that their mineral wealth © 
may be exploited by leasing to the 
public benefit or the lands be put 
to other public uses. TOSCO, 
supra, at 54. This public statutory 
interest outweighs any equitable 
that might be 
deemed to exist. i: fe 
Independent of the above, we 
stress that there could be no basis 
whatsoever to ignore substantial 
defaults in the performance of 
annual assessment work occur-- 
ring after the Supreme Court’s 
ruling in TOSCO in 1970 (or, at 
the latest in 1972, when the De- 
partment amended its regulations 
to reflect the ruling). The record 
shows that there were substantial 
lapses in performance of annual 
assessment work after 1970 on the 


following claims: Sunset Nos. 1 


through 31 (10 years) (Contest No. 
Colorado 193); Hoffman Nos. 1 
and 2 (11 years) (Contest No. Colo- 
rado 685); and Jackpot Nos. 1. 
through 11 (10 years) (Contest No. 
Colorado 687).® 

Contestants argue that charges 
of failure to perform assessment — 


work must be brought during de- 


fault and that resumption of work 
bars a challenge on these grounds. 


’There would be substantial lapses even were we to 
regard the amendment of the Departmental regulations 
in 1972 as the controlling date for reviewing compliance. 
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Contestants’ seeutnenk relies on 
effect. from 


language to this. 
Wilbur v. Krushnic, supra. This 


- language was superseded by. the 


‘ruling in TOSCO, supra. ._ | 
- TOSCO is on all fours-with the 
instant case. In TOSCO, the Su- 


‘preme Court considered mining © 
claims ‘which the district’ court > 


had held: had been “Cnaintained’ 


* * * by g resumption. of the as-. 


sessment work before a challenge 


. of the claim by the United States- 
had intervened.” 400 U.S. at 52. 


Nevertheless, 
substantial © ‘failure to. perform 
annual. assessment work did in- 


validate these claims, the inter- 


Vvening resumption. of work not- 
- withstanding. It disclaimed the 


_ “dicta”. of Krushnic and reversed 
the District Court’s holding apply-. 
Following TOSCO, we ~ 


- ‘ing it. 
reject contestants’ argument. 
Judge Rampton’s decision is re- 


versed insofar as it failed to- de-. 


clare all of these claims null and 


void because ~ of substantial de-- 


- faults in performance of annual 
7 assessment work on them. 


Minimum Kerieer Content of Oil | 


Shale 


by J fates Rampton datined: 
‘take findings on the amounts of 


oil yields, or to consider whether 


_to apply any “quantum standard.” 


_ BLM asserts that there is a mini-_ 
-mum_ kerogen content for 


shale” of 8 gallons per ton. That 


in the earth’s crust. We agree. 
Thus, samples of ‘shale bearing 
less than: 3. gallons es ton of ker- 


it concluded that 


“oil 


ogen | are hot “oil annie” -and. dis- 


-coveries of such shale. do not pro- 


vide any basis’ for inferring the 


_ presence of oil shale at depth. 


As many as three mineral sam- 
ples were taken by BLM on each . 
claim. A prima facie case that no 

“oil shale” was. present on a par- 
ticular claim is made only where 


no sample contained at least. 3 
gallons per ton of kerogen. Where 
-any one of claimants’ 
from any such claim was found to 

contain at least 3 gallons per ton . 
of kerogen, claimants have: suc- 
cessfully rebutted the prima facie 


‘samples 


showing that no “ou shale” was — 
present: there. : 

We hold that BLM successfully 
made a prima facie showing that 


no “oil shale” was present, and — ne 
that claimants failed to rebut this | 


showing, on the following claims: 
Sunset Nos. 2 through 4, 6, 21, 25, 
30, and 31-(Contest No. Colorado. 


193); Tom Boy No..1 (Contest No. 


Colorado 260); Hoffman Nos. 20 
and 46 (Contest No. Colorado 685); 
Betty Nos. 4 through 6, Edna Nos. - 


8 through 8, Fay Nos. 1,2, and 4 
- through 8, Florence No. 2, Gold- > 


bug No. 4, Grace Nos. 2, 4, and 7, . 
Hazel No. 8, Louise No. 6, Lucy | 


_ + Agnes No. i Madge Nos. 1, ve: 
and 6 through 8, Mary Ann Nos. ae ae 
1, 5 through 7, 15- through 18, 20, 


22, 24 through 26, 88, 34, 39, and 


40, and Patricia Nos. 2 through 6.2: : 
~ and 8 (Contest No. Colorado 688). _ 


is, rock containing Er ee en ee Alleged Failure To Posi on. the 


lons per ton is not distinguishable | 
from average shale or limestone 


Ground 


By The Government has eile 


ed all but two of these claims on — 
the ground that the locators did 
not comply with Colorado State 
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posting requirements, and that 
the claims are invalid ‘because 
they were not marked on. the 
ground. The. Department does re- 
quire that mining claimants 
comply with state and local regu- 
lations . regarding marking = of 
mining claims on the ground, per 
43 CFR 3831.1, and this regulation 


has been. judicially interpreted as. 


imposing a Federal requirement 
that state and local posting —re- 


quirements be met. Roberts v. 
Morton, 549 F.2d 158, 161-62 (10th 
Cir. 1977), affg United States v. 
Zweifel, i IBLA 88, 80 LD. 323: 


(1978). 

However, this Pcuiemens “of 
compliance with local posting 
laws long postdated the location 
of the present claims. As we held 
in United States v. Zweifel, supra, 


location of these placer claims — 


was governed by the rules an- 


nounced in Reins v. ‘Murray, 22. 


L.D. 409 (1896), that no markings 
were required for placer claims lo- 
cated on surveyed lands, and in 

Hughes v. Ochsner, 27 L.D. 396 
(1898), that breach of laws requir- 
ing marking did not justify can- 
cellation. Accordingly, Judge 


Rampton properly dismissed the > 


contests insofar’ as they were 
based on failure to mark the 
claims on the ground and his deci- 
sion is affirmed on this i issue. 


" Abandonmeni, Absence of Good : 


Faith in Locating and me eae, 
Claims 


[6] We noted in Bohme I, supra 
at 308, that whether a mining 
claim is abandoned is essentially — 


a question of the intent. of the 


party charged. with abandonment. — 


As noted above, we: also observed 
7 by way of dictum that asserting 
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abandonment as a grounds for in- © 
validating a mining claim “per- 
haps should impose a heavy evi- 
dentiary burden on the one who 
asserts it.”” We now hold that the — 
Government has the ultimate 


burden of proving abandonment. 


‘Similarly, whether a claimant 
lacks good faith in locating and 
holding mining claims is a ques- 
tion of his intent. Accordingly, the 
Department must meet the same 
ultimate burden ‘of proving. these 
allegations. | 

Judge Rampton has dealt with 
the history of oil shale claims, 


pointing out why there are inher- 


ent suspicions about whether they 
were located or held in good faith. 


We agree with his holding that, 


although the evidence is adequate 
to create inferences of impropri- 
ety by the previous owners of 


these claims, it falls short of what 
is necessary to 
charges. While we do not accept 


‘prove those | 
his conclusion that laches can act — 
to bar the Department from en- 
forcing governing laws and princi- 


ples (see below), we recognize that 


the longer the Department delays 
in contesting claims, the more dif-. 
ficult it becomes to present con- 


-vincing evidence about individ- 


uals’ intentions. Thus, the — 
unavailability of clear proof of the 
type of impropriety which the evi- 
dence suggests may, without in- 
justice, work to the detriment. of 
the Government. Judge Ramp-_ 


 ton’s decision is affirmed. on this © 


point. 


Effect of Previalis Adminienucive 
Determinations Invalidating- 
Claims | 


BLM contested these enim on 
the ground that previous. decisions 
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: had= invalidated | “thei, Judge 


a Rampton noted that, from 1928 to 


(1983, “Jelxcept for the Jackpot — 
claims, all of the claims involved 
in the present proceedings were™ 
declared invalid in all contests for 
failure of the contestees to appear — 
and file answers. In all instances, 
the sole charge was assessment 
work default” (Decision at 70). He 
“made no specific holding on 
whether these decisions operated | 
to bar the claimants from assert- 
ing the validity of their claims 
under the doctrine of administra- 
tive finality. Further, although he. 
noted that claimant had chal- 
lenged the adequacy of the notice 
of these previous contests given to 
claimants, Judge Rampton made 
no findings of fact.on this point. — 
Normally, we would remand the 
matter for further consideration 
of this question. However, the cer- 
tainty of judicial review here obvi- 


_ ates the need to-do so, since the - 


parties may address this issue 
then. The question of whether un- 
appealed adverse previous deci- 
sions in oil shale contests bind the 
present claim owners is apparent- 
ly still before the courts in the 
TOSCO/Bohme I dispute. See 
Bohme I, supra at 323- 24, 87 I.D. 
at 276. 


Laches, Waiver, Bona Fides aie 
Present Claimholders 


7] The . Department is not 
barred by the equitable doctrine 
of laches from enforcing the perti- 


nent public land laws and legal’ 
_. principles to invalidate certain of 
these 


| claims. Justice 
Douglas made it crystal clear in 


7 TOSCO that the Department. was 


mining 


not barred from further pursuing 


the question of validity of oil 


shale claims when he ordered it to | 


do so: 


[We are of the view that § 37 of. the 1920 


_ Act makes the United States the benefici- 


ary of all claims invalid for lack of assess- 
ment work or otherwise. It follows that 
the Department. of the Interior had, and 
has, subject matter jurisdiction over con- 
tests involving the performance of assess- 
ment work. [Italics supplied. | 


400 U.S. at 57. | | 
‘Further, it is establaned that | 
“so long as the legal title remains 
in the Government [the Depart- 
ment] does have power, . after 
proper notice and upon adequate 
hearing, to determine whether [a 
mining] claim is valid and, if it be- 
invalid, to declare it null and 


void.” Cameron v. United States, 


252 U.S. 450, 460 (1920). This au-. 
thority has been more recently ex- 
pressly applied to. recognize- 
IBLA’s power and duty. to recon-. 
sider..and, if necessary, reverse 
previous administrative decisions 


incorrectly recognizing adverse in- 


terests in public land, at any time 
up until the issuance of patent. 
Ideal Basie. Industries, Inc. v. 
Morton, 542 F.2d 1364, 1868 (9th 
Cir. 1976). | 

With respect to appellant’s at- 
tempted invocation of the doctrine. 
of laches, we reiterate what we 
held in Bohme I: 


‘Regarding the defense of eee: Judge 


Sweitzer found. that in the first instance 


the defense of laches is not available 


against the Government in cases involving. 

public lands, citing United States v. Cali- — 
fornia, 332 U.S. 19, 40 (1947), and secondly, 
that even were laches determined to be an | 


available defense, it would. clearly. be cir- 


cumscribed by the same » limitations sur- 
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Sounaiie the aeetens of estoppel (Dec., pp. 
58-54). We agree. — 


Id. at 395, 87 LD. at 278. In the 
absence of any contrary guidance 
from the district court, we reat- 


- firm this holding. . | 
While not described as such by 


Judge Rampton or. the parties, 
there is also the question of 
whether the Department has 
waived its right to enforce public 


land laws and legal principles by 


failing to do so in similar cases in 
the past in which it patented simi- 


lar oil shale mining claims. The — 


doctrine of waiver does not apply 
_to bar. the Department from en- 


forcing the public land laws, — 


since, as discussed above, it re- 
tains its authority to determine 


the validity of adverse. claims. up. 


until the issuance of patent. Ca- 


meron v. United States, supra. In 


United States v. California, supra, 
the Supreme Court ruled that. the 
United States was not barred 
from asserting legal title to lands 


which it. owned, even though it 


had putatively recognize adverse 


rights to similar lands in the | 
State of California by needlessly 
“purchasing”’ these lands from the. 
' State,, even though it actually: 
owned them. In sum, prior action 
taken by the Department in dero- 
gation of the rights of the United 
States in lands does not bind the 


Department to repeat. the deroga- 
tion in the future. 


Where, as here, mining sicteae 
ants have not complied with the 
requirements of the mining laws, 


and no patent has issued, the De- 
partment is not barred from ‘void- 
ing the claims because of any pre- 
vious determinations that the 
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claims were not invalid,’? or be-. 
cause of previous failure to void © 
claims in similar cases. According- 


ly, we reverse Judge Rampton’s | 
holding that the Department is 


barred from challenging these de- | 
cisions at this time. : 


Finally, we stress, as + Judge 


‘Rampton held, that there is no. 7 


basis to recognize the rights of the 
present claimants as bona fide 
purchasers, even assuming, ar- 
guendo, they have such status. 


The only statutory situation in 
which bona fide innocent purchas- 
ers may be. protected is in oil and 
gas leasing. 30 U.S.C. § 184(h)(2) 


(1976). The fact that it was neces- 
sary to enact legislation to do so 
is a strong indication that. Con- 


gress has not given this power to 
the Department in other situa- 
tions. 
claims are interests in real prop- 
erty, and a purchaser can gain no 
- greater rights than those held by 
, his predecessor i in interest. 


To the contrary, mining 


“TensAare panei of Claimed 
Land elias Are Nonmineral in 
| Character — 


[8] J udge Rampton held ee 


certain 10-acre parcels within the — 


Jackpot claims (Contest No. Colo- 
rado 687) were nonmineral in 


character because erosion has re- — 


moved all of the Parachute Creek | 
member from them, leaving only 


_ lower members oe the Green 


’ 1Of course, the Department has never made any deter- 


Mination that any of these claims is valid. See United 


_ States v. Taylor, 19 IBLA 9, 82 1.D. 68 (1975). To the con- | 


trary, as Judge Rampton noted, the Department previ- 
ously determined that they were invalid. Even assuming 
arguendo ' that these determinations were set aside, a 


matter still under judicial review in TOSCO (See discus- | 


sion under “Effect of Previous Administrative Determi- . 


‘nations Invalidating Claims”), the most that can be said . 
is that, by setting aside’ these determinations, the claims 


were held not invalid. : 


538] 


- UNITED: STATES v. WEBER OIL Co. 


ea 


. October 21, 1982 


River faimiation penceally barren 
of oil shale. We affirm. © 
Unlike “discovery,” 


extent of that discovery, the “min- 
eral character” of lands may be 
inferred from _ geological 
~ alone. Thus, the presence of the 
Parachute Creek 
throughout the vicinity of most of 
these claims is enough, per se, to 


- support a finding that they are 
- mineral in character, as the par-— 


ties stipulated, but not to estab- 
lish that there has been a discov- 


| --ery on any of these claims. 


However, Judge Rampton found 


that erosion has removed the 


Parachute Creek member from 
portions of these claims, and 
claimants have not disputed this 


7 finding. Thus, there is no basis for. 
inferring the presence of rich oil - - 


shale in these portions. The grab 


samples taken by claimants on 
‘the parcels are insufficient to es- — 


tablish that they : are mineral -i in 
_ character. 

_ Contestants argue chat the eriti- 
cal date for determination of the 
mineral character of these lands 
is Feb. 25, 1920, the date the lands 
were withdrawn from mineral lo- 


cation. They assert that the cir- 


cumstances at that time were such 


as to engender a belief that the 
lands were both prospectively val-. 
uable for minerals and mineral in __ 
_ character. Claimants are only half 
right: A claimant must show, to 
‘gain patent or prevail in a con- 


test, (1) that the claimed lands 


were mineral in character (and ; 


that he had made a Pee) as 


which re- 
quires an exposure of mineral 
before’ any ‘geological inference 
may operate to establish the. 


: presently mineral: 


data 


member. — 
area where the claims are situ- 


ae the data of the eiiaeaeret see 


‘Cameron v.. United States, supra 


at 456; and (2) that. the lands are 


(and that the discovery persists) 
as of the date of the contest hear- 
ing or patent application. United _ 
States v. Noyce, 59- IBLA 268 


(1981); United States v. Porter, -37 


IBLA 313 (1978). | 
The nature of the sia of the 


ated is a question of fact. In an- 


‘swering it, we must examine all 
relevant geological data available © 


to us at the time of our decision. 


_We are not bound to use outdated — 
| geological information. The record — 


supports Judge Rampton’s finding 


that these parcels are nonmineral 
in character. His decision is af- 


firmed on this point. 
Accordingly, pursuant - to the 


authority delegated to the Board 


of Land Appeals by the Secretary 


of the Interior, 48 CFR 4.1, the de- _ 


cision appealed from is affirmed 
in part and reversed in Bee: as de- 


scribed above. 


Douaas E. Pennies 7 
Administrative Judge 


We CONCUR: 


ANNE Pornpexter Laws an 
ecm asia tiie Judge 


J AMES L: BuRaity: 


Administrative Tie 


APPENDIX 7 
Claim name 


Land description | 


Contest No. 193. 





T:38,R.99 W, 6th PM 


Sunset No. 1............. ass Sec. 20: SKSK. 


Sunset DNs Biasicesucavsays Sec.: 20: N#Sh. - 


in character : 
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APPENDIX—Continued 
Claim name 


Sunset No. S..ccecsccsessseesee Sec: 20: SENS. 


Sunset No. 42... Sec. 20: N%N&. 
Sunset No. 5..cscescessees Sec. 17: SEX. 
Sunset No. 6.....ccccceeee Sec. 17: SWh. 

Sunset No. 7u..ccsccscserees Sec. 18: SEK. 
‘Sunset No. 8.......:cccccees Sec. 18: Lots 3, 4, EXSWY% 
(SW) . _ 
Sunset No. 9......... eee Sec. 19: Lot 1, NEYNW4, 


N4sNEX (NSN). 


Sunset No. 10............... Sec. 19:. Lot 2, 
a Le 4 S4NEX (SKN). 

Sunset No. 11...........000- Sec. 19: SEM. el 

- Sunset No. 12.......0000..... Sec. 18: Lots 1 and 2, EXNW, 
. ot (NW). a: 

Sunset No. 18...0.........00 Sec. 18: NEX. 

Sunset No, 14.0.0. ‘Sec. 17: NWK. 

Sunset No. 15... Sec. 17: NE. 

Sunset No. 16.000... Sec. 8: SEX. 

Sunset No. 11...:......... Sec. 8: SW. 

Sunset No. 18.0... Sec. 7: SEK. | 

Sunset No. 19.0.0... Sec. 7: Lots 8 and 4, EXSWH 

‘ . ~ (SW). - 
Sunset No. 20.............. Sec. 7: Lots 1 and 2, EXKNW% 
| (NW ¥). , 

Sunset No. 21.........-.. ww. Sec. 7: NEK. 

Sunset No. 22... . Sec..8: NW. 

Sunset No. 238... Sec. 8: NEM. 

Sunset No. 24... Sec. 5: SEX. 

Sunset No. 25........... wee Sec. 5: SWH. 

Sunset No. 26..:..2......... Sec. 6: SEX. - . 

Sunset No. 27.0... Sec. 6: Lots 6 and 7, EXSW* 

. _ (SW) ene 

Sunset No. 28....ceee ‘Sec. 6: Lots 3, 4, 

. . SEXNW hk (NW). . 
Sunset No. 29...2....sss00e Sec. 6: Lots 1 and 2, SkNEK 
oh Tee bs : (NEK) j 

Sunset No. 80... sess Sec. 5: Lots 3 and 4, SYNWh 

(NW). 
~ Sunset No. 31... Sec. 5: Lots 1 and 2,. S4NE% 

_ (NEX). 


Contest No. 260 


T.45, RB. 95 W., 6th P.M. 


Liberty Bell No. 1......... Sec. 5: Lots 1 and 2, SKNE | 
. +43 (NE). 
Liberty Bell No. 2......... Sec. 5: Lots 3 and 4, SENW% 
rs: (NWK). : 
Liberty Bell No. 3........ . Sec. 5: SEX. 
Liberty Bell No. 4......... Sec. 5: SW. 
_ Liberty Bell No. 5......... Sec. 8: NE. - 
‘Liberty Bell No. 6......... Sec. 8: NWh. 
_ Liberty Bell No. 7......... Sec. 8: SEK. 
Liberty Bell No. 8......... Sec. 8: SW. 
Liberty Bell No, 9......... Sec, 17: NEM. . 
Liberty Bell No. 10....... Sec. 17: NWK. - 
Liberty Bell No. 11....... -Sec. 17: SW. 
Liberty Bell No. | See Sec. 18: SEX. 
Atlas (No: fsieatccccerissssde Sec. 11: NE. 
Atlas No. 5... ceeeeeeeee Sec. 11: SEX. 
Atlas No.. 6 occ Sec. 11: SWH. 
ATES NOB vectescesses asses ‘Sec. 14: NWK. 
Atlas No. 11... eee Sec. 10: NE. — 
Atlas No. 18.0... Sec. 10: SEX. — 
Atlas No. 14.0... ... Sec. 10: SWh. 
Atlas No. 15... cee ‘Sec. 15: NEK. _ 
Atlas No. 16.............. Sec. 15: NW. 


/. Tom Boy No. 1.......... Sec: 18: Lots 5 and’ 6, EXSWK 


-  (SWY). 


Land description 


Hoffman No. 20 
Hoffman No. 20 
(Amended). 


APPENDIX—Continued - 
Claim name — Land description 
Tom Boy No. 2....:.cec0 Sec. 18: Lots 8 and 4, EANW% 
cs ee NW), 
Tom Boy No. 3.0... Sec. 18: NEX. 
Tom Boy No. 4.0.4... Sec. 7: SEX. 
— Tom Boy No. 5......000 Sec. 7: NE. 
Tom Boy No. 6... Sec. 7: Lots 1 and 2, EXNW J, 
ies (NW ¥). 
Tom Boy No. 7.......ss.00 Sec. ‘7: Lots 3 and 4, EXSWH 
7 (SW). 

Tom Boy No. 8......:0+++ Sec. 6: Lots 1 and: 2, SXNE 
Bos 98g . (NEX). 3 . 
Tom Boy No. 9... Sec. 6: Lots 3, 4, and 5, 
. 3 SEXNW) (NW). 

Tom Boy No. 10............. Sec. 6: Lots 6 and 7, EASWh 

—  (SWH). 
Tom Boy No. 11........... Sec. 6: SEX. 
7.45. BR. 96 W,, 6th PM. 
Tom Boy No. 12... Sec. 1: NE%, Lots 1 and 2, 
SKNEX (NEX). 
Bute No. 20 icerisesisesnenes DOC, LO: SWI. 
Bute No. 29 veces ns - See. 16: NE. 


Contest No. 685 


2 T.5S8, BR. 95 W., Sth P.M. 
Feta tacaite Sec. 2 Lots 1 and 5. 


Hoffman No. 20 


(Amended). 
Hoffman No. 46 
Hoffman No. 46 


~ (Amended). 
- Hoffman No. 46 


(Amended). 


- Greeley No.. fe. 


Greeley No. 1 
(Amended). 
Greeley No. 2.... 


Greeley No. 3.... 


Greeley No. 4.... 
Greeley No. 4 
(Amended). - 
Greeley No. 5.... 
Greeley No. 5 © 
(Amended). : 
Greeley No. 6.... 
Greeley No. 7.... 
Greeley No. 7 _ 
(Amended). . 
Greeley No. 8...: 
Greeley No. 8. _ 
(Amended). - 


ilessucisans . See. 3: Lots 4 and 6. 


Contest No. 686 


7.48, BR. 99 W., 6th PM. 


oahathe ... Sec. 27: NEK,. 
Sec. 27: WENEK, WHBANES. 


Spa ‘eeonnee SRC. oT: NEhk. 
ce hattéss Sec. 27: SW. 
cece wee. Sec, 27: SEK. 
Sec. 27: WKSEX, WREXSEN. 


sapeseeseet Sec. Bt ge oO 
Sec. 34:. WKNEX, SEYNEX, 
aoe WUNENNER, . 
Mise wees BEC. 34: NWH. 
sleemsaeeks Sec. 34: SW. 
Sec. 34: NAN‘YSWH, NANK 
. ' SENKSWX,. tus 
Petes Sec. 34: SE. 
' Sec. 84: NENWXSEX, NAN. 
. SENWYSEK, NW4NEXSEA, 
N4&NYSWANEXSER.. 





Jack Pot No. 1. 
Jack Pot No. 2.. 


Jack Pot No. Dis 


Contest No. 687 


T6S, R. 99 W, 6th PM. 


cesses Sec. 18: WKSE). 
vans SEC. 18: EXSW Yi; 
Sec. 19: EXNW%: . 
picteats Sec: 18: WKSW),; 
: Sec. 19: WANW i. 
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APPENDIX—Continued 


- Claim name 


Jack Pot No. 

Jack Ee No. 
Jack Pot No. 
Jack Pot No. 
Jack Pot No. 
Jack Pot No. 
Jack Pot No. 


Jack Pot No. 


Betty No. 1.. 
Betty No. 2.. 


Betty No. 3.. 


Betty No. 4.. 
Betty No. 5.. 
Betty No. 6.. 


Betty No. 7.. 


Betty No. 8.. 
Grace No. 1:. 
Grace No. ie 


Grace No. 3....: 
Grace No. 4 on 


Grace No. 5. 


Grace No. 6. 


Grace No. 7. 
Grace No. 8. 


Louise No. 4... 
- Louise No. 5 


Louise. No. 6 
Patricia No. 


Patricia No. : 


Patricia No. 
Patricia No. 
Patricia No. 
Patricia No. 
Patricia No. 
Patricia No. 


Lucy Agnes No. Lessee Sec. 4: Lot 1, Sk of Lot 2,. Sh « of 
a ae Lot 8, Lot 4; 70,07 acres. 
_ Lucy Agnes No. 1 a 


Be sitecpccahe Sec. 13: SEVSE%; 
_ Sec 24: EENEX, NE/,SEh,. 
Be eevaetes Sec. 138: SW¥SEX; 
. | + See. 24: WKNEX, NWYSEX. 
Gs ssstvccuvsists Sec. 18: SEXSWY,; 
~ Sec. 24: EXNWK, NEXSW). 
Ae sernieens ‘Sec. 13: SWYSWH,; 
Sec. 24: WANWH, NWSW SH. 
Ee Sec. 14: SEXSEX; _ 
Sec. 28: EKNEX, NEYSEX, 
9 vresrcoceeee SEC. 14: SWSEX; 
Sec. 23: WANE, NWKSEX. 
1 ok, Sec. 14: SEXSW 4; 
- Sec. 23: EXANWH, NEXSW 4X. 
DT eauietens Sec..14: SWhSW 4; : 
. ~~ Sec. 23: WENW4, NWSW, 


Land description . 


T. 68. R. 100 W, 6th P.M. 


ConTEST No. 688 


TES, R 95 W,, 6th: P.M. 


sesiehisets weveeee SOC. 
weak stereos SRC. 
sdsdtbarecagilates Sec. 


WD iscedtcczeaiin Sec. 
G eee: Sec: 


SSWK Ce 


TSS, R. 95 W, 6th P-M.- 


(Amended). . ‘9 
Lucy Agnes-No. 2.......... Sec. 4: SKN 4%. 
T.48, 8. 95'W., 6th P.M. 

Madge No. 1.0.0. . Sec. 83: NW. 
Madge-No. 2.......scse0e Sec. 33: SW %. 
Madge No. 3......c.ceeeseee Sec. 33: NEX. - 
Madge No. 4... Sec. 33: SEK. 
Madge No. 5......cssseeeee Sec. 34: NW. | 
Madge No. 6......u..cceeeee Sec. 34: SWH. 
Madge No. 7 i... Sec. 34: NEM. 
Madge No. B.....:..:.ee ‘Sec SEX. 


. 34: 
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Claim name 


Mary Ann No. 1. 
Mary Ann No. 2.. 
Mary Ann No. 3.. 


Mary Ann No. 4 
Mary Ann No. 5 


Mary Ann No. 6... 


Mary Ann No: 7 


Mary Ann No. 8... 

Mary Ann No. 9.:. 
Mary Ann No. 10 
‘Mary Ann No. 11 
Mary Ann No. 12 
Mary Ann No. 13... 
Mary Ann No. 14 


Mary Ann No. 15.. 
‘Mary Ann No. 16 


Sec. 23: Lot - ae 


Sec. 23: Lot 


- Land ct . 


Florence No. 1.......... ei. 31: Lots 3 and 4; EXNWY, 
a (NW i). . 
Florence No. 2........-.00 Sec. 31: Lots 5 eat 6, EXSW, 
(SW) . 
Florence No. 38..........: w. Dec. 31: NE. 
Florence No. 4......... Sec. 31: SEX. 
Florence No. 5....... sien eC. 82: NW. 
Florence No. 6.......... «. Sec. 32: SW. 
Florence No. 7 .........08. . Sec. 32: NEM. 
_ Florence No. 8.........2 . Sec. 32: SEX. 
Fay No: Vdinaiintciened Sec. 29: NW h. 
Bay NOs 2 iscscssiasisteaxctcacs Sec. 29: SW}. 
Bay INO; 3 cisccissiusscorretetss Sec. 29: NEX. 
Fay No. 4.0... Sec. 29: SEX. 
Fay Nov cccsicsctsvntsnns Sec. 30: Lots 1 and’ 2, EXANWY, 
(NW %). _ 5 
Fay No, 6........ccs0+0000 Sec. 30: Lots 3 and 4, EXSWY, 
(SWH). 
OY ING T iciraustiesnees Sec. 30: NEX. 
Fay No. 8.0... Se. 30: SEX. 
Hazel No. Luise Sec. 19:.Lots 1 and 2; EXNWY, 
(NW 4). 
. Hazel No. 2: nscicessiesssesaass Sec. 19: Lots 3 and 4, EXSWX. 
Hazel No. 8.00.00... - Sec. 19: NE, es 
Hazel No. 4.....ccescseeeeee ‘Sec. 19: SEX. 
Hazel No, 5..........s000 .. Sec. 20: NW \. 
Hazel No: 6.00... Sec. 20: SW \. 
Hazel Nom tice. casas Sec. 20: Lots 1, 2, 38, and 4, 
ee ys (NEM) 
Hazel No. 8.......cceceovee Sec. 20: SEX. 
* ote Mina Noy Ls cteccusssteasenates Sec. 27: NWX. 
. Edna No. 2 00... Sec. 27: SW. 
Edna No. 3 ou... Sec. 27: NE}. 
Edna No. 4... Sec. 27: SEX. . 
Edna No. 5 w...eceeeeeeee Sec. 28: Lots 1, 2, and 3, 
NEYNW % (NW ¥).. | 
Edna No. 6 ....ccesseeer Sec. 28: SW X. 
Edna No. 7 ......0ses Sec. 28: NEX. 
Edna No. 8.0.0... tee eC. 28: SEY. 
T. 48, R. 96 W., 6th P.M. 
Gold Bug No. I......... Sec. 36: Lots 3 and 4, SKNWY% 
. . (NW ¥). 
Gold Bug No. 2... Sec. 36: Lots 1 and 2, SYNEY, 
. (NEX). 
Gold Bug No. 8......... Sec. 36: SEX. 
. Gold Bug No. 4............. Sec. 36: Lots 5 and 6 NESWh 


(SW %). 


Sec. 25: S¥S%. 


Sec. 25: NX¥S. 


« Sec. 25: SANK. 
wi Sec: 25: NANK. - 
Sec. 24: S%Sh. 
Sec. 24: N¥S%. 
Sec. 24: SANK. 

. 24: lots 1, oo ae. and 4, 


— (NANZ). 
NWXNW h, 
N#NEX (NANH). 


S%NEX (SN). 


Sec. 23: Lots 8, 4; 5, and 6 


(N4S%). 


Sec. 23: SKSK.- . i 
Sec. 26: N4N K. : 
Sec. 26: SKN k. 
Sec. 26: N%SS. 
Sec. 26: S4S%. 


2, SWiNWH, 
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Claim name . 


Mary Ann No. 17.......... Sec. 35: N&NK. 


~ Mary Ann No. 18.......... Sec. 35: SANK. | 
Mary Ann No. 19.......... Sec. 35: N&SH. 
Mary Ann No. 20.......... Sec. 85; Lots 1, 2, 3, and 4 
-- (S¥S%). 
Mary Ann No. 21.......... Sec. 34: Lots 1, 2, 3, and 4, 
(S¥S%) 
Mary Ann No. 22.......... Sec. 84: N¥SK. 
Mary Ann No. 23.......... Sec. 34: SENK. 
Mary Ann No, 24.......... Sec. 34: NEN EK. 
Mary Ann No. 26.......... Sec. 27: SKS K. 
Mary Ann No. 26.......... Sec. 27: N¥SK. 
Mary Ann No. 27.......... Sec. 27: SEN. 
Mary Ann No. 28.......... Sec. 27: NEN. 
Mary Ann No. 29.......... Sec. 22: SKSH. 
Mary Ann No. 30....... .. Sec. 22: Lots 3, A, 5, and 6, 
ass (N¥%S%) 
Mary Ann No. 81.......... Sec. 22: Eat 2, SKENWH, 
- BEXNEX (SAN ¥). 
Mary Ann No. 32.......... “Sec. 22: Lot 1, NXNW#, 
: . NEXNEX (NAN). 
Mary Ann No. 38.......... Sec. 28: NANA. | 
Mary Ann No. 34........: . Sec. 28: SANK. 
’ Mary Ann No. 35.......... Sec. 28: N%SK. 
Mary Ann No. 36......... Sec. 28: 548k. 
Mary Ann No. 37.......... Sec. 38: NEN. 
Mary Ann No. 28.......... Sec. 338: SANK. 
. Mary Ann No: 239.......... Sec. 83: N¥SK. 
Mary Ann No. 40.......... Sec. 38: SES. 


APPEAL OF METAMETRICS, 
INC. | 


IBCA-1552-2-82 
Decided October ya 1982 


Contract No. 
Office of Water Research & 
Technology. 


Sustained. 


Contracts: Fortnation and Valid- 
ity: Cost-Type Contracts 


A claim for an overrun of a cost-plus-fixed- 


fee contract is sustained where the over-_ 
overhead 


run resulted from increased 
rates during appellant’s fiscal year after 
completion of contract performance, and 


failure to give advance notice in accord- 


_ ance with the Limitation of Cost Clause is 
_ .excused where through no fault or inade- 
~ quacy of appellant’s accounting or business 
acquisition procedures, he had no reason 


to believe, during Bert ermanee, that an 


overrun would occur. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


14-34-0001-0452, 


— 1981. 
begins. Oct. 1 and ends Sept. 30. 


| postperformance 


[89 LD. 


APPEARANCES: Leo T. Surla, 


Jr., President, Metametrics, Inc., ic 


Washington, D.C., for Appellant; 
E. Edward. Wiles, gare 
Counsel, Washington, D.C., 

mn Government. 


OPINION BY 
ADMINISTRATIVE 
JUDGE LYNCH 


INTERIOR BOARD OF 
CONTRACT APPEALS — 


This appeal is from a contract: 
ing officer’s decision to deny fund- 
ing of an overrun of $14,447.22 


under a cost-plus-fixed-fee (CPFF) 


contract. The appeal is submitted © 


on the record without a hearing. 


Background 


- Appellant was. awarded a CPFF 


contract in the amount of 
$126,000 (including fee), on Sept. 
30, 1980, for a feasibility study 
and environmental impact assess- 
ment for a desalting technology 


demonstration plant. The contract - 


was to be completed by Feb. 24, 


1981, but no-cost extensions of _ 


performance time were granted to 
extend the completion to Mar. 31, 
Appellant’s fiscal year 


The overrun consists entirely. of 
indirect - costs 
claimed in a letter dated Nov. 9, 
1981. Appellant contends that the 


‘increase in indirect rates was un- 


foreseeable and that the notice re- 


quirements of the Limitation of 


Cost Clause should be excused pur- 


suant to General Electric Co. v. 


United States, 194 Ct. Cl. 678 
(Apr. 16, 1971). The Government 
contends that appellant ~ should | 
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_ have foreseen the lowered input 

of direct labor as the result of not 
having secured replacement. con- . 
to be 79.8 percent for overhead 


tracts, with the attendant in- 


- creased ratio of indirect. expenses” 
versus direct labor. The Govern- 


-.ment. argues that the overrun re- 


quest was properly denied because 
of the failure to give timely notice. 
Government could. 
_ have elected not to have the pro-— 

ject completed. Alternatively, ap-. 
pellant should have taken timely 


so that the 


action to control postperformance 
indirect costs which are said to be 
unreasonable within the.meaning 
of FPR Subpart: 1-15. 201- ne 


When the contract was complet-. 


~ ed on Mar. 31, 1981, the first half 
of appellant’s fiscal year was over, 
-and the contract was underrun by 


$461.75. By letters dated June. 15. 


and July 10, 1981, appellant 


claimed an overrun of $4,977.85, - 


attributing this amount. to in- 
creased direct labor which was 
only partially offset by reductions 
in other direct costs. It was only 


after the close of appellant’s fiscal 
year that the overrun request was" 
attributed solely to unforeseen in- 


- creases in overhead and General 


and Admininstrative (G&A) rates. 


A summary submitted with the 


overrun request on Nov. 9, 1981, . 


shows that increases in direct 
labor were, in fact, offset by re- 
ductions in other direct costs. 
However, the overhead had in- 
‘creased from. the provisional rate 
of 82.7 percent to an actual rate 


of 104.7 percent for a total of 


$10,760.86, and the G&A rate had 
increased. from 18.9 percent to 
16.8 percent for. 


respectively. 
conference held on Sept. 2, 1982, 


cy of: 
| system. ie 


3 a. total. of 
$4,148.11. In a summary attached 


to inate ne of Mar. Bs 3 
1982, the actual rates for the first 
half of the fiscal year are shown 


and 13.1 percent. for G&A. The 


actual rates for the second half of 


appellant’s fiscal year are shown — 
as 199.9 percent and 20.7 percent, 
In a presubmission 


the parties agreed on the adequa- 
pepe ante, 7 accounting 


The. contract contains the fol- 
lowing Limitation of Cost Clause 


(LOCC) and N egotiated Overhead : 
~ Rates Clause: 7 


a ‘LIMITATION: OF cost ‘Ganuary ; 
1974) | 
(a). It is saetsd that us Ectal cost to 


‘the Government for the performance of —__ 
this contract, exclusive of any fee, will not 


exceed the estimated cost set forth in the © 
Schedule, and the Contractor agrees to use 
his best efforts to perform the work speci- 
fied in. the Schedule and all obligations: 


under this contract within such estimated 
cost. If, at any time, the Contractor has | 


reason to believe that the costs which he 
expects to incur in the performance of this 
contract in the next. succeeding 60 days, 


when added to all costs previously in- _ 
curred, will exceed 75 percent of the esti- . . 


mated cost then set forth in the Schedule, 


or if, at any time the Contractor has : 


reason to believe that the total cost to the 
Government for the performance of this 


contract, -exclusive of any fee, will be 


greater or substantially less than the esti- 
mated cost. hereof, the Contractor shall 
notify the Contracting Officer in writing to ~ 
that effect, giving the revised estimate of | 


such total cost for the performance of this 
contract. .. 


(b) Except as required i other provi- | 
sions of this contract specifically :citing 
and stated to be an exception from this 


clause, the Government shall not be obli- 


gated to reimburse the Contractor for costs 
incurred in excess of the estimated cost set 


forth in the Schedule, and the Contractor 


shall not be obligated to continue perform- 
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ance under the contract aediading actions 
under the Termination clause) or other- 
wise to incur costs in excess of the estimat- 
- ed cost set forth in the Schedule, unless 

‘and until the Contracting Officer shall 
have notified the Contractor in writing 
that such estimated cost’ has been in- 


_ creased and shall have specified in such 
- notice a revised estimated cost which shall’ 


thereupon constitute the estimated cost of 
performance of this contract. No notice, 
communication, or representation in any 
other form or from any person other than 
the Contracting Officer shall affect the es- 
timated cost. of this contract. In the ab- 
sence of the specified notice, the Govern- 
ment shall not be obligated to reimburse 


the Contractor for any costs in excess of | 
the estimated cost set forth in the Sched- 
ule, whether those excess costs were in- 


curred during the course of the contract or 


as a result of termination. When and to 
the extent that the estimated cost set forth ; 
in the Schedule has been increased, any 


costs incurred by the Contractor in excess 
of the estimated cost prior to such increase 


shall be allowable to the same extent as if 


such costs had been incurred after the in- 
crease; unless the Contracting Officer 


issues a termination or other notice and 


directs that the increase is solely for the 
purpose of covering termination or other 
specified expenses. 


(c) Change orders issued pursuant to the 


Changes clause of this contract shall not 
be considered an authorization to the Con- 


tractor to exceed the estimated cost set | 


forth in the Schedule in the absence of a 


statement in the change order, or other. 


contract modification, increasing the esti- 
mated cost. 

(d) In the event that this eeniracl is tere 
minated .or. the. estimated cost not in- 


creased, the Government and the Contrac- 
tor. shall negotiate an equitable distribu- 


tion of all property. produced or purchased 
under the contract based upon the share of 
costs incurred by each. 

39. NEGOTIATED OVERHEAD RATES 
(December 1966) 

(a) Notwithstanding the provisions. of the 
clause of this contract entitled “Allowable 
Cost, Fixed Fee, and Payment,” the allow- 
able indirect costs under this contract 
shall be obtained by applying negotiated 
overhead rates to bases agreed upon by 
the parties, as specified below. 

(b) The Contractor, as soon as possible 
but not later than ninety (90) days after 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


clause of this contract.’ sy 


[89 LD. 


the expiration of his fiscal year, or such 


other period as may be specified in the 
contract, shall submit to the Contracting _ 
Officer, with a copy to the cognizant audit 

activity, a proposed final overhead rate. or 


rates for that period based on the Contrac- 


tor’s actual cost. experience during: that 
period, together with supporting cost data. 
Negotiation of overhead rates by the Con- 


tractor and the Contracting Officer shall 
be undertaken as promptly as practicable 
_after receipt of the Contractor’s proposal. . 


(c) Allowability of costs and acceptability 


of cost allocation methods shall be deter-. 
-mined in. accordance with Subpart 1-15.2 


of the Federal Procurement Regulations - 
(41 CFR 1-15.2) as in effect: on the date of 
this contract. 

(d): Pending establishment of final. over- 
head rates for any period, the Contractor 
shall be reimbursed either at negotiated 
provisional rates as provided in the con- 


tract, or at billing rates acceptable to the 
‘Contracting Officer, subject to appropriate 


adjustment when the final rates for that 
period are established. To prevent substan- 


tial over or under payment, and to apply 
either retroactively or prospectively: (1) 


Provisional rates may at the request. of 
either party, be revised by mutual agree- 
ment, and (2) billing rates may be adjusted 
at any time by the Contracting Officer. 
Any such revision of negotiated provision-_ 
al rates provided in the contract shall be 
set forth in a modification to this contract. 

(e) Any failure by the parties to agree on 
any. final rates under this clause shall be 
considered a dispute concerning a question 
of fact for decision by the Contracting Offi- 
cer within the meaning of the “Disputes 


The clause. entitled “Allowable 
Cost, Fixed Fee, and Payment” | 
provides i in pertinent part: | 


(a) For the performance of this Sonbeact: 


the Government shall pay to the Contrac- 


tor: 

(1) The cost Cisreor (hereinafter referred 
to as “allowable cost’’) determined by the . 
Contracting Officer to be allowable. in acy 
cordance with: : 

(i) Subpart 1-15.2. of the Federal Pro- 
curement Regulations (41 CFR 1-15.2), as 
in effect.on the date of this contract | 


- expenses. 
rates would warrant billing the 
Government for indirect ‘expenses 
that exceeded the provisional 

rates, subject to the total estimat- 
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Discussion and Findings a 


It is noted that the Negotiated | 
Overhead Rates Clause provides 


that allowable indirect costs shall 
be determined on the basis of 
overhead rates, computed — after 
expiration of appellant’s fiscal 
year, based on the contractor’s 
actual cost experience. Conse- 


quently, unless the overhead rates _ 
can be accurately forecast for the 
entire year, only the direct costs . 
can be determined with certainty 
for a contract completed during © 
the fiscal year. Should the over- | 

_ head rates be finally determined’ 


to be less. than the provisional 
rates used for billing purposes, 
the Government’s obligation is to 
pay the lower amount for indirect 
Higher final overhead 


ed cost of the contract. Therefore, 
the ‘Government’s agreement to 
pay “the cost thereof’ for the per- 
formance of the contract in the 
Allowable Cost, Fixed Fee, and 
Payment clause is to pay the 
direct. costs determined to be al- 
lowable and the indirect costs 
based on rates determined: only 
after the actual cost. experience 
for -appellant’s: fiscal 
known. 7 

The LOCC iene ine Cover: 
 ment’s obligation to. pay for any 
costs in excess. of the estimated 
cost unless timely notice is given 
and the contracting officer. noti- 


fies the contractor in writing the 


estimated cost has been increased. 
Given the timely notice, the Gov- 
ernment may elect to discontinue 


veer 1 ( | 
- overhead rates (without timely 
notice) in Arinc Research Corp., - 


the > 
appeal, but accepted the court’s 


3 performance rather than to fund 
the overrun. Here, the Govern- 
ment argues that the failure of 


appellant to give notice denied 
the Government the ‘opportunity 


to make such an election, even 
though appellant was repeatedly 


reminded that there were no addi- | 
tional funds for the contract. Ap- 
pellant urges that its actual indi- 


‘rect expenses during contract per- 


formance were lower than the 
provisional billing rates and that 
the postcontractual impact of in- 
creased indirect costs in relation 
to direct labor was not foreseeable 


to enable timely notice to be given __ 
to the Government. In the Gener- _ 
al Electric case, the court found 


that the © contracting — officer — 
abused his discretion in refusing 


to fund an overrun of. post- | 
performance indirect costs due to — 


increased overhead rates ‘‘where 
the contractor, through no fault 
or inadequacy on its part, has no 
reason to believe, during perform- 
ance, that a cost overrun. will 
occur and the sole ground for the 
contracting officer’s refusal is the 


contractor's failure to give proper 


notice of the overrun.” The 
Armed Services Board of Contract 
Appeals (ASBCA). sustained an 
appeal for an overrun caused by 
postperformance adjustment in 


ASBCA No. 15861 (Oct. 138, 1972), 
72-2 BCA 9721. In a discussion of 


the General Electric case, and sub- 
sequent 


appeals before. that 
Board, the ASBCA questioned the | 
“abuse of discretion doctrine” as 
basis for sustaining the 
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ruling that the Government’s 
right to refuse funding of such 
overruns was dependent on the 
contractor’s ability to comply with 
the LOCC notice requirements. 
Finding that timely notice in com- 
-pliance with the LOCC require- 
- ments was’ an impossibility, the 
Board sustained the appeal. 
Here, the appellant is a small 
business firm with its accounting 


needs accommodated by the use of. 


a consultant service on an as 
needed basis. The parties agree on 


_ the adequacy of the accounting 
system, but differ as to whether | 


' the postperformance increase in 
overhead rates could have been 
foreseen. The rule: currently fol- 
lowed is that the burden is on the 
appellant to establish that the 
- overrun was not reasonably fore- 
seeable, with the attendant duty 
to maintain an accounting and fi- 
- nancial reporting system adequate 
to secure timely knowledge or 
probable overruns before the costs 


-. are incurred. See Stanwick Corp., 


_ ASBCA No. 14905 (Oct. 7, 1971), 

71-2 BCA 9115, on reconsider- 
ation. The realities confronting a 
contractor by application of this 
rule are that his accounting 
system must accurately. forecast 
_ both the fixed and variable costs 
in his overhead and the market- 
ing or financial element of the 
firm must accurately predict the 


_ volume and timing of direct labor | 


resulting ‘from anticipated con- 
tracts. Here, appellant had 10 
projects at the commencement of 
work on this contract, and 9 proj- 


ects upon completion of the con- 


tract in Mar. 1981. By May there 


were only 7 projects, in August 


only 8, and only 2 when his fiscal 
year ended on Sept. 30, 1981. The 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Government 


[89 LD, 


argues that he 
should have known in January 


that its contacts were expiring ~ 


with no replacement business, 


_and that direct labor. personnel 


were reassigned to overhead as 
contract work went down. Our | 
view of Exhibit 20 (appellant’s 
ledgers) does not confirm this. In- | 
stead, the 16 people shown for _ 
Oct. 1980 were reduced to 9 in 
Apr. 1981, and 4 by Sept. 1981. It. 


_is apparent that appellant did 


take action to reduce overhead ex- | 
penses from $86,245.75 in the first | 
half year to $63,095.33 in the last — 
half, which could not have result- 
ed if direct labor was reassigned _ 


to overhead. Direct labor expendi- _ 


tures for the first half were 


$108,045.47 versus $31,566.90 in 
the last half. Appellant had con- 


tractual obligations to fulfill on 
his remaining projects. The sug- 
gestion of the Government that he 
was obligated to reduce overhead 
costs consistent with his reduced 
business. must be tempered by the 
obvious necessity that he continue 


in business to meet these commit- — 


ments. The Government relies on 
The Stanwick Corp., ASBCA No. 
18083 (Sept. 24, 1976), 76-2 BCA | 
12114, in support of the unreason- — 
ableness of costs of maintaining a _ 
performance capability beyond 
normal expectation of need. How- 


ever, appellant’s cost records do — 


not show that any excess staff was 
retained as its business declined. 
A postperformance. overrun. 


caused by overhead adjustments Pe, 
Inc, 


was. granted in: Cosmic, 
ASBCA No. 15078 (Jan. 12, 1972) 
72-1 BCA 9278. The Board found ~ 
that the contract funds had been 


expended by the time an overrun _ 


could have been determined: and 


— 


7 7 METAMETRICS, INC. 


559 


October 27, ties 


, that, in “these circumstances, the 
Government was not prejudiced 
by the lack of timely notice. The 
overrun was allowed despite lack 
of timely notice in The Bissett- 
Berman Corp., NASA BCA No. 
1270-19 (Nov. 10, 1973), 73-2 BCA 
~ 10,346, upon a finding that the ap- 


pellant could not reasonably fore- | 


see a cost overrun during contract 
performance. There, the tempo- 


rary retention of skilled workers 
at the expense of overhead in- 


creases was considered a reason- 
able exercise of management pre- 
-rogatives. The Board discusses the 
Arinc case and quotes the follow- 
ing: ‘An accurate forecast of 
actual overhead rates nine 
- months in advance would only be 
attributable to just plain luck or 
to the possession of clairvoyance 


of a magnitude which we are un-. 


- willing to say Arinc should have 

possessed.” A similar overrun 
claim resulted in a denial by the 
Department of Transportation 
Board where the lack of timely 
notice. was not excused because of 
the inadequacy of the contractor’s 


- accounting system. See Samuel 


Ewer Eastman Associates, DOT 


_ CAB No. 75-9 (Apr. 1, 1976), 76-2 


BCA 12,015. In Messer Associates, 
ASBCA No. 22365 (Feb. 27, 1978), 
78-1 BCA 18059, the overrun was 
denied with the statement: 

Appellant knew additional contracts. were 
needed to continue to support the over- 


head burden then being experienced. 
Absent any award, appellant knew its 


‘ overhead costs would:-increase. The record: 


before us furnishes no basis for concluding 
that the new contracts were a certainty. 
We have in similar. situations concluded 


- that the hope for new business does not . 


excuse the need to give notice. 


The following language appears in 
Forge Aerospace, Inc., ASBCA No. 
22157 (Mar. 18, 1979), 79- - BCA 
13746: 


We do not believe that en ai 
comes within the exception [the General 


Electric case], since its own vouchers and... | 
its own in-house overhead calculations evi- __ 
dence the fact that it had ample data from . 


which to calculate a reasonably accurate 
and timely prediction of its final burden 
rates. Nor can we give much. weight-to 
Forge’s argument that a number of. prom- 
ising proposals failed to develop into con- 
tracts during the period in question, there- 
by increasing the final overhead | figures. 
Forge (and its President) are experienced | 
in contracting. and appear to be well 
versed in the risks of doing business with 
the Government. No promise of follow-on 
or new contracts were made, and the fact 
that prospective contracts might. not mate- 
rialize should have been anticipated. | 


It is obvious that the reliability 


of overhead rate projections is de- 
pendent. upon the timely acquisi- | 
tion of expected new business. An 
adequate’ accounting system is 
necessary to accurately project . 
the. effect that future business 
will have on the overhead: rates. — 
In fact, the General Electric hold- 
ing is bottomed. on the necessity _ 
of maintaining an adequate ac- 


counting system, and the failure ~ 


to have an adequate system places — 
fault. on the contractor for. the 
failure to give timely notice of 


overruns. The more difficult prob- 


lem involved in these cases is the 
lack of any standards by which to 
measure the adequacy of the con- 
tractor’s new business projections. 
Including the General Electric 
case, the cause of the postperfor- _ 
mance overruns is rooted in the 


failure to secure new business — 
equal to projections on which the _ 


provisional overhead. rates are 
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based. The court did not discuss 
or impute fault to General Elec- 
tric for failure to secure new busi- 
ness in accordance with its over- 
head rate projections. However, 
subsequent Board of Contract Ap- 
peals’ decisions denying the over- 
runs have indicated a_é great 
-degree of contractor responsibility 
to foresee that hoped for. new 
business will not materialize. We 
consider that the General Electric 
holding must necessarily embrace 
the contractor’s new business ac- 
quisition system as well as his ac- 
counting system. Otherwise, the 
court's ruling is nullified by a 
finding that the contractor should 
have. anticipated that he would 
not secure the business: on which 
his overhead rates were projected. 
After the expected business has 


been lost with the resultant in- 


crease in overhead rates and a 
postperformance overrun, the con- 
clusion is easily reached that the 
contractor should have known 
business would be lost many 
months before, when it was time 
to give notice of an overrun. Pro- 
curement and award procedures 
do not support this conclusion. 


These procedures often stretch 


over many months or years. 
Lengthy interfaces between. the 
Government and contractors often 
precede the actual bidding or pro- 
posal effort. Evaluation © 


posals may involve extended peri- 
_Ods. In actual practice, contractors 
rarely discontinue marketing ef- 
forts and expenditures until the 
expected business is awarded to 
another. or a decision not to pro- 
cure is announced. Under such 


circumstances, the placement of . 


an unreasonable burden on the 
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) and — 
_award after receipt of bids or. pro: — 
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contractor to foresee the failure to 
secure expected business many 


months before the opportunity is 


actually lost results in reestablish- 
ing the total risk:on the contrac- 
tor to foresee and give notice of _ 
postperformance overhead in- 
duced overruns. | 


In this view. of. die rule of ‘he 
General Electric case, the postper- 
formance overhead induced over- 
run should be funded where the 
contractor, through no fault or in- © 
its accounting or 
business acquisition procedures, 
has no reason to foresee that a 
cost overrun will occur and the 
sole reason for refusal to pay the 
overrun is the contractor’s failure 


. to give proper notice. In the case 


before us, the parties-agree on the 


adequacy of appellant’s account- 


ing system. The record discloses 
no basis on which appellant 
should have known, at the time 
that a-notice of overrun should 
have been provided, that he would | 
be markedly unsuccessful in .ac- 
quiring new business. Exhibit 20 
shows a sustained marketing 
effort throughout the year, even 
though at a reduced rate in the 
last half when it became neces- 


sary to reduce all overhead ex- 


penditures. We find no fault or in- 
adequacy in appellant’s account- 
ing or business acquisition proce- 
dures and that it was not possible 


for appellant to comply with the 
notice requirement of the LOCC | 
because the contract funds were 
adequate to complete. contract 
- performance. 


Therefore, =the 
appeal is sustained in the amount 
of $14,447.22, plus interest to be 
computed in accordance with the 
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Appeal. from a decision of the | 
- Wyoming State Office, Bureau of | 
Land Management, rejecting oil 
and gas lease application W- | 


72946 for certain lands. within a 
railroad right-of-way. | 


Reversed and remanded. — 


1. Act of May 21, 1930—Mineral 
Leasing Act: Lands: Subject to— 
Oil and Gas Leases: Rights- of- 
Way Leases—Rights-of-Way: i? 
Generally 


Lands-under a railroad ent oes -way fesued 


pursuant to the Act of Mar. 3, 1875, 18 
' Stat..482, are not properly leased under 
the Mineral Leasing. Act of 1920, 30 U.S.C. 
- §181 (1976), but instead must be leased 
under the exclusive authority of the Act of 
May 21, 1980, 30 U.S.C. §§ 801- 306 rte) 
| and 43. CFR 3100. 0-3). : 


2: Act of May 21, 1930—Oil 4 


Gas Leases: Applications: De- 
scripton—Oil and Gas Leases: 
Rights- of-Way Leases. oe 
An oil and gas lease issued under the min- 


eral Leasing Act of 1920 does not include 
the oil and gas deposits underlying a rail- 


| _road right-of-way; which crosses the leased 


tract, even though the lease does not ex- 
Bd Bee except such deposits | from its cover- 
ABS: a yeurusa 


415-259 0 - 83 - 36 


of the W 
Bureau of Land Management 


3. Adiainisteaties Aiton Gan. | 
erally—Administrative Practice— 
Bureau of Land Management. | - 
Established and longstanding Department- 


al interpretations relating to issuance of 


oil and gas leases are binding on all De- 
partmental employees until such time as 
they are changed by competent authority. 


- APPEARANCES: Lawrence P. 


Terrell, Esq., Denver, Colorado, 


for appellant; Lyle K. Rising, 


Esq., Office of the Regional So- 
licitor, Denver, Colorado, for the 


‘Bureau of Land Management. 


| - OPINI ON BY 
ADMINIS TRATIVE JUDGE 
B URSKI | 


INTERIOR BOARD OF LAND 
APPEALS 


Ghaweln Petroleum Co. (Cham- 
plin) has appealed from a decision 
Wyoming State Office, 


(BLM), dated Oct. 24,1980, which 


_ rejected its oil and gas lease appli- 
.. cation under the Right-of-Way 


Leasing Act of May 21, 19380, 30 


US.GC. §§ 301-806 (1976), for lands 
underlying 
0200642 and W-0200644. The ap- 
plication was rejected . 
reason that the applied. for lands 
‘were not available for leasing be- 


rights-of-way W- 


for the 


cause they were included in exist-. 


‘ing oil and gas leases w- 86324 — 


and W-40091. | | 
The record ahowe that on: Oct. 


8, 1980, Champlin applied to lease 


certain lands within sec. 24, T. 20 
N., R. 98 W., sixth principal me- 
ridian, _ Wyoming, which were 
originally granted to the Union © 
Pacific Railroad Co. (Union Pacif- 
ic) under the Act of Mar: 3, 1875, . 
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18 Stat. 482, 43 U.S.C. §§ 984-939 
(1970) (repealed in 1976). Cham- 


plin had acquired Union Pacific’s 
rights to obtain oil and gas leases 


under the Act of May 21, 1930, 


_ supra, by an assignment executed 
July 18, 1980. BLM rejected the 
lease application stating that 
“Tt]he lands under the above-refer- 
enced rights-of-way are presently 


_ leased under oil and gas leases W 


86324 and W 40091 which issued 
under the Mineral Leasing Act of 
1920.” BLM indicated that the 
leasing of these lands under. the 


Mineral Leasing Act of 1920 had — 


been recently supported by a 
memorandum from the Regional 
Solicitor in which he concluded 
that there is concurrent or over- 
lapping authority for. a leasing of 
all rights-of-way. lands with the 
exception of those granted pursu- 
ant to railroad land grants made 
before 1871. Oil and gas deposits 


- under those rights-of-way may be 


leased only under the 19380 Act. 
He stated all other oil and gas de- 
_ posits underlying rights-of-way 
may be leased under either the 
1930 Act or the Mineral Leasing 
Act of 1920. Memorandum. from 
Regional Solicitor, Rocky Moun- 
tain Region, to BLM State Direc- 
tors, Colorado. and ‘Wyoming, 
dated May 16, 1980. 

Champlin has appealed this re- 
- jection of its application request- 

_ ing that the BLM decision be re- 
versed because the outstanding 


. leases covering. right-of-way lands 


had improperly been issued under 
the 1920 Act. Appellant cites nu- 
merous Departmental cases as 
well as 48 CFR 3100.0-83(d)(1) for 
' the proposition that oil: and gas 
' under right-of-way lands. may. be 
leased only under the Act of May 
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21, 1930, supra, and. ae ene. there- 
fore, that BLM lacked the author- 
ity to take action to lease the | 
lands under the 1920 Act. | 

Counsel for BLM has responded 
on behalf of BLM urging the 
Board of Land Appeals to reex- 


amine the applicability of the — 


Mineral Leasing Act of 1920 as a 


vehicle for leasing right-of-way ee 


lands. He requests _ the Board to 
overlook prior decisions on this — 
matter and to accept his view 
that, under the clear language of 


these Acts, the Secretary has full _ 


discretionary authority to lease 
oil and_ gas. deposits beneath 
rights-of-way under either law. 
We reverse. 
_ [1] First of all, we will examine 
the theoretical basis for the view 
by the Regional Solicitor that oil 
and gas deposits underlying rail- 
road right-of-ways issued under 
the 1875 Act, are leasable pursu- 
ant to the general provisions of. 
the Mineral Leasing Act of 1920, 
30 U.S.C. § 181 (1976). A short his-.. 
torical framework is necessary to 
place the Regional Solicitor’s ar- 
gument in perspective. - | 
Commencing in 1850: with tise 
grant to the Illinois Central Rail- 
road, Act of Sept. 20, 1850, 9 Stat. — 
466, and continuing for a period of 
approximately 20 years, -conclud- 
ing with a grant to the Oregon 
Central Railroad, Act of May 4, 


1870, 16 Stat. 94, Congress sought — 


to stimulate and foster the con-- 
struction of railroads, particularly 
in the then uninhabited territor-. 
ies of the West. As an inducement 
to the construction of the rail- — 
roads Congress granted both a 
right-of-way through the public . 
lands. as. well as additionnal ~ 
grants of the public domain. In 
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- particular, the railroad entart iG - 


the Union Pacific in 1862 and to 
both the Union Pacific and North- 
ern Pacific Railroad Co. (Northern 
Pacific) in 1864 involved vast 
. amounts of public land. Indeed, 
the 1864 grant to the Northern 
Pacific, Act of July 2, 1864, 18 
Stat. 865, aggregated an estimated 
40,000,000 acres of land.! 

With the completion of the 
transcontinental railroads in 1869, 


however, public: sentiment. turned . 


rapidly against continuing this 
practice of granting large tracts of 
the public domain to railroad 
companies. A series of individual 


- authorizations for railroad rights- 
_ of-way over the public lands were 
enacted between 1871 and 1875. 
_ No land grants accompanied these 


- authorizations. See, e.g., Act of 
June 8, 1872, 17 Stat. 339. | 


‘Finally i in 1875,.in order to obvi- ; 
ate the need for individual Con- 


-gressional authorization, Congress 


= adopted the General Railroad 


- Right-of-Way Act. of 187 5, Act of 
Mar. 


granted no public lands as an in- 
ducement for construction of the 
railroad. Moreover, sec. 4 of the 
Act, 43 U.S.C. 8 937. (1970), pro- 
vided that all such lands over 


“While these grants could well be. characterized.as © 


“Javish,”’ as indeed they were by the Supreme Court in 


Great Northern Ry. v. United States, 315°U.S- 262, 273. 


(1942), they were, for the most. part,’ products both of a 
concern that without adequate transportation facilities 
the vast territories of the West would remain unpeopled 


and undeveloped as well as a fear, expecially during the | 
Civil War, that the Pacific Coast. settlements might be. 


subject. to foreign depredations. See generally United 
States vy. Union Pacific R.R., 91 U.S. 72, 79-80 (1875). 


2This. Act was repealed by sec. 706(a) of: the Federal 
-. Land Policy and Management Act of 1976, 90 Stat: 2793. 


| whiehe ane 


. 8, 1875, 48 USC. -§ 934 
— (1970).2 This granted. the right-of- 

way through public lands to the 
extent of 100 feet on each side of 
the central line of the road, but | 


oo : 
meron, 85 L.D. 495 (1907); John W. - 


right-of-way passed ~ 
would: be disposed of “subject to 
such right of way.’ 

_ In construing the nature of the 
pre-1871 grants, the Supreme 
Court recognized early that more 


than a mere easement was grant-. 


ed insofar as the right-of-way was 
concerned. Thus, in New Mexico v. 
United States Trust Co., 172 US. 
171, 184-85 (1898), the Supreme . 
Court referred to the... interest 


granted as ‘real estate of corpore-. — 


al quality.” In Northern Pacific 
Ry. v. Townsend, 190 U.S. 267 - 
(1903), it was stated that the grant 
“was of a limited fee, made on an. 
implied condition of reverter. in 


the event that the company ~— 
ceased to use or retain the land © 
for the purpose for which it was 
| granted.’ ” Id. at 271. a 


Departmental adjudications, 
however, both before and after 


these pronouncements, construed 
both the specific grants after 1871 
and the General Railroad. ‘Right- 


of-Way | Act of 1875, supra, as — 
granting merely an easement. See, _ 
Grand Canyon Ry. v.. Ca-— 


Wehn, 32 L.D. 33 (1903); Pensacola 
and Louisville R.R., 19 L.D. 386 
(1894). Thus, unlike the. pre-1871 
grants whereby the land within 
the right-of-way ceased to be 
public land, the land embraced in © 
the post-1871 grants was deeméd 
to be public land, though subject 
to the. right-of-way. Compare 


eee: White, 28 L.D.. 412, 419 


, -38This limited fee has ‘also been ae eee to as a “base” 
” fee. Seee.g., A. Otis Birch (On Rehearing), 531.D. 340, 342 


(1931); Regulations for Rights of Ways Over Publie Lands 
and HesErnaHOns, 36 L.D. 567, 568 pee ; 
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~ (1899), with Circular of May 21, 
1909, 37 L.D. 787, 788. 

In 1915, however, the Supreme 


Court stated, in a case involving 
the 1875 Act, that: 


| The right of way granted by this and 
similar acts is neither a mere easement, 
nor a fee simple absolute, but a limited 
fee, made on an implied condition of re- 
verter in the event the company ceases to 
use or retain the land for the purposes for 
which it is granted, and carries with it the 
incidents and pommedics usually eluents 
the fee. | 


Rio Grande Western: | 
Stringham, 239 U.S. 44, 47 (1915). 
In light of this pronouncement, 
though it was arguably dictum, 
the Department reversed its posi- 
tion as to. the nature of rights 
granted by the post-1871 rights-of- 


way. See Instructions, 46 LD. 429 


(1918). 


In 1920, Congress enact the , 


Mineral Leasing Act, Act of Feb. 
25, 1920, 41 Stat. 437, 30 U.S.C. 


appeal is concerned, this Act pro- 


vided for the leasing of certain © 


minerals, including oil, in lands, 


“owned by thé United States.” In| 
Windsor Reservoir and Canal Co. 


v. Miller, 51 L.D. 27 (1925), the 


_ Department examined the ques-. 


tion as to the applicability of the 
Mineral Leasing Act to reservoir 
sites granted under the Act of 
Mar. 3, 1891, 26 Stat. 1095, 438 


U.S.C. § 950 (1970).* The 1891 Res- 
-ervoir Act had long been con- 
_. strued as similar in scope to the 

1875 General Right-of-Way Act. 


See Kern River. Co. v. United 
States, 257 U.S. 147, 152 (1921). 


In Windsor, one Frank C. Miller 
had applied. for a prospecting 


4This Act was also repealed by sec. 706(a) of the Feder- 
al Land Policy and Management Act of 1976, 90 ot 
2793. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


189 LD. 


Kariuit for oil pursuant to She: 
Mineral Leasing Act of 1920. In 


affirming the rejection of his pros- 


pecting permit application on the 
ground that the land was not sub- 
ject to disposition under the leas- 
ing. laws so long as the. grant | 


under the 1891 Reservoir Act sub- ~ 


sisted, First Assistant Secretary 
Finney expressly referenced the 
Supreme Court decision in Rio 


Grande Western Ry. V. Stringham, 
Supra, and concluded: | : 
ak Vi. 


- From a careful consideration of iis acts 


of Congress involved and the numerous de- 


cisions of the. Department and the courts 
construing these acts, the Department is 
convinced that such title has passed under ~ 
the grant of right of way that a permit to 


- prospect for oil and gas upon land situate 


in a reservoir site can not Properly be 
granted. | 


51 L.D. at 32. 
It is important to note that the 
Department did: not imply that 


§ 181 (1976). Insofar as the instant the right-of-way holder held title 


to any oil or gas underlying the 
right-of-way. ‘On the contrary, the 
decision in Windsor, noting that 
the canal company had apparent- 


ly issued leases for the land be- | 


neath. the right-of-way, directed 
the land officer to notify the com- 


pany “that the Department denies 


the right of the reservoir and 
canal company to lease. any lands | 
of the United States covered by © 
its reservoir grant for the extrac- 
tion of oil or gas therefrom.” Id. 


at 34. Thus, the decision stated: 


A grant under said act passes no acne 
title, or interest in or to any mineral de- 


“posits underlying the land, or any right to 


prospect for, mine, and remove oil or gas 
deposits, either directly by the grantee or 
any lessee thereof. The title to such depos- 
its remains in the United States, subject : 


-only to such disposition ¢ as may be author-. 


ized by law. 
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Id. Accord, Use of Railroad “Right 
of Way for Extracting Oil, 56 1.D. 


206, 211 (1937). In this holding, 
the Windsor decision reaffirmed 


the traditional view of the Depart- 
-ment with respect to the pre-1871. 


~ rights- of-way. See Missouri, 
Kansas and Texas Ry. 33 L. D: 470 
(1905). Be a 


The result of the Windsor deci- | 
sion, therefore, was to create an 
hiatus in the ability of the Gov- 


ernment. to lease its mineral de- 


posits underlying rights-of-ways. 


To remedy this. situation, the De- 
partment sought legislation ex- 
pressly authorizing it to lease 
such’ lands. 


_ quest of Secretary Wilbur, Con- 


gress enacted the Act of May 21, - 


_ 1930, 46 Stat. 373, 30.U.S.C. § 301 
(197 6). Sec. 1 of that Act provides: 


Whenever the Secretary of the Interior 


shall deem it. to be consistent. with the 


public interest he is authorized to lease de- 


posits of oil and gas in or under lands em- 
braced in railroad or other rights of way 
acquired under any law of the United 


States, whether the same be a base fee or — 
mere easement: Provided, That, except as 


hereinafter authorized no lease shall be 
executed hereundér except to the munici- 
pality, corporation, firm, association, or in- 
dividual by whom. such right of way was 
acquired, or to the lawful successor, as- 


signee, or transferee of such municipality, . 


corporation, firm, ooo ene or individu- 
cal. [Italics supplied. ] , 

It should also be moved that, wail 
sec. 1 of the Act: limited the issu- 
ance of leases to the holder of the 
right-of-way or its Beslan; sec. 3 


While this was. the consistent view of the ‘Denainent 


and, indeed, was a necessary precondition to the 1930 - 


_ Right-of-Way Leasing Act since it purported to authorize 
the issuance of, leases. for lands under rights-of-way 
whether deemed a base fee or an easement, it was not 
- until. 1957 that the courts agreed that title to the miner- 
al. estate in pre-1871, rights-of-way remained in the 
United States. See- United cs v. _ Union Pacific R.R., 

353 U.S. 112 (1957). - 


Pursuant. to the re- 


the adjacent. 


of the Act, 30 USC. $308 (1976), 7 
established a system by which the 
owner or lessee of adjoining lands. 
could offer a bid of money or com- _ 
pensatory royalty for the right to- 

extract the oil and gas underlying © 

the right-of-way, through wells lo- 


‘cated on the adjoining land. | 


The following year, the Depart- 


ment had occasion to examine the 
-scope of this: Act in two different 
contexts. First, in Charles A. Son, 
oo. 1D 
Wilbur rejected the claim of ap- 
pellants that the oil and gas de- 


270 (1981), Secretary 


posits beneath a right-of-way ~ 
granted under the 1875 Act were 
not subject. to leasing under the 


1980 Act because they were ‘al- 


ready subject to-a lease issued 


under the 1920 Act. In that case 
the Department expressly held 
that even though the lease issued 


to appellants described the entire 
section of land, it granted no 


rights to the oil and gas deposits 
underlying the right-of-way. 


In.A. Otis Birch (On Rehearing), 
supra, Assistant Secretary Kd- 
wards rejected the protest of the 


appellants therein that the oil 


and gas deposits lying beneath 


certain lands crossed by a railroad . 


right-of-way issued under the 1875 
Act were owned by appellants, as 
landowners, and 
thus, not subject to leasing under | 


the 1930 Act. Appellants held title 


to the adjacent lands by virtue of 
a patented oil placer claim. After 
reviewing the various judicial pro-. 
nouncements on the topic, the De- 


. partment concluded: 


In the light of these expressions of the 
Supreme Court, no other conclusion seems 


possible than that,. i the eer of the 
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: right of way, the land theven: ceases to be 
- public land and becomes private property, 


and any attempted appropriation thereof 


under the mineral or other public land 
laws would be void and ineffective, and 
that any patent issued pursuant. to’ such 
an appropriation must be deemed inoper- 
-ative as to the land in the right of way, 
the same as if it had been expressely elim- 
inated therein by description. | | 


: Id. at 344.6 = 
In 1942, horecen the’ Supreme 


Court reexamined the dictum in> 
Ry. ve. 
Stringham, supra, and rejected it. © 
In Great Northern Ry. v. United. 


Rio Grande Western 


States, supra, Justice Murphy con- 
trasted the nature of the pre-1871 


grants with those authorized after 


- that time, specifically adverting to 


the change in public and Congres- | 


‘sional sentiment as to the large 


public land grants to. railroads. — 
dictum in 


Referring to the 
Stringham, analogizing the 1875 
Act to the pre- -187 1 ao the 
Court noted: | 


The conclusion that the railroad + was the 


owner of a “limited fee’ was based on 
cases arising under the land-grant acts 


passed prior to 1871, and it does not. 


appear that. Congress’ change of policy 
after 1871 was brought to the Court’s at- 


tention. That conclusion is inconsistent | 


with the language of the Act, its legisla- 
tive history, its early administrative inter- 
pretation and the construction placed on it 


by Congress in subsequent legislation. We 


therefore do not regard it 3 as ee 
| [Footnote omitted.| 

Id. at 279. Thus, the Court held 
that. the ‘right-of-way. granted by 
the: 1875 Act. was “but an ease- 


ment” granting “no right to the. 


- underlying oil and minerals.” The 
decision went on to note: ‘This 


result does not freeze the oil and 
minerals in place. Petitioner | is. 


é The holding in A. Otis Birch (On Rehearing), supra, is 


366, 83 ID, 194 (1976). 


no longer good law. See ee es Corp., 24 et 
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free to develop them — a lease 
executed pursuant to the Act of 
May 21, 1930, 46 Stat. 373.” Id. 
(Italics supplied.) 

“In &. A. Wright, we 24101 (Nov. 
5, 1945) Assistant Secretary Chap- _ 
man took note of the Supreme 


‘Court’s decision in Great Northern — 


Ry. v. United States, supra, and 
stated ‘based upon the reasoning 


_in that case * * * grants of rights- 


of-way for canals and ditches 
under the 1891 Act should be 


deemed easements, and previous 


decisions of the Department, 
based upon a repudiated contrary 
construction should no longer be 
Nevertheless, the’ As- 
sistant Secretary affirmed rejec- 
tion of an oil and gas lease appli- . 


cation on the ground that it was 


not in accord with the provisions 
of the 1930 Act, expressly stating, © 


“This Act prescribes the exclusive — 


method of leasing oil and gas 
under’ rights-of-way acquired 
under the public land laws of the 
United States.” 

Subsequently, in Phillips Petro- 
leum Co., 61 LD, 93 (1953), Solici- 


tor White examined precisely the 
contention pressed herein by. the 


Regional Solicitor, viz., that in 


light of the decision in Great 
Northern Ry. v. United States, 
supra, 


deposits lying beneath 
rights-of-way. granted under the 


1875 Act were subject to leasing 


pursuant to the provisions of the 


Mineral Leasing Act of 1920. That 
case involved a right-of-way. held | 


by. the Chicago and North West- 
ern Railroad Co., acquired in 1886 


under the provisions | of the 1875 
Act. On May 1, 1945, Phillips Pe-. 


troleum obtained. an oil and gas. 


‘lease for the lands surrounding 


part of the ERO eey eve 
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to. sec. te of the Mineval tease: : 


Act of 1920. No reference to the 
right-of-way was made 
lease. 


In 1951, the railroad sana 
applied for a lease of the deposits. 


underlying its right-of-way pursu- 
ant to sec. 1 of the Act of May 21, 
1930. . Phillips Petroleum Co. 


(Phillips), as lessor of the adjoin- 


ing lands, was duly notified of its 
opportunity to submit a bid in ac- 


_ cordance with sec. 3 of the 1930. 


‘Act.. Instead, on Mar. 5; 1952, 
Phillips protested the actions of 
BLM on the ground that the oil 
and gas deposits were. already in- 
cluded in its outstanding lease. 
When its appeal was dismissed by 
the Assistant Director, BLM, Phil- 
7 d appealed to the Secretary. 
Phillips Petroleum Co., 
| a ‘the Solicitor conducted an 
extensive review of the history of 


a Departmental and judicial adjudi- 


_.cation -relating to rights-of-way 
under the 1875 Act, which we 
_ have set forth above. Noting that 
the 1930 Act was adopted pursu- 


ant to the request of the Depart- 
ment, the decision stated that ‘i]t 


is clear, therefore, that the 1930 


act. was proposed and enacted, not. 


with the intent to supplement or 


to supplant the Secretary’s: au- 


thority under the Mineral Leasing 


Act of 1920, but with the intent of — 


‘supplying authority that was 
deemed to be previously nonexis- 
tent.” Jd. at 97. Turning to the 

effect of the subsequent decision 
in Great Northern Ry. v. United 


States, supra, on the leasability of 


the deposits underlying 1875 


eee the Solicitor square- 


ly held: 


in the 


a! ae not: peices eat the oe Northern 
decision served to make the Mineral Leas- _ 
ing Act applicable, along with the 1930. 
act, to-oil and gas deposits underlying the 
rights- of-way. granted by the 1875 act. As 
we have seen, the 1930 act had been en- 
acted some 12 years” previously to provide 
an authority which had herefore been 
deemed not to exist. The legislative history 
of the 1980 act shows that its enactment 


constituted an acceptance and confirma- 
tion by Congress of the Department’s con- 
_ struction of the Mineral Leasing Act as in- 
applicable to oil and gas deposits underly- 


ing railroad rights-of-way granted under 
the 1875 act. The Department could not 


‘now overthrow this legislatively approved 
construction of the scope of the Mineral 
- Leasing Act, merely upon the basis of the | 
_ Supreme Court’s change of view respecting _ 
the nature of the right enjoyed by the - 


holder of a railroad right- Or way sie as 
under the 1875. act. | 


Id. at 98-99. Accordingly, Saletan 


_. White held that Phillips had ac- 


quired no rights to the oil and | 
gas deposit underlying the right-— 
of-way by virtue of a lease issued: 
pursuant to sec. 17 of the Mineral 


Leasing Act of 1920. 


sought 


Phillips subsequently : 
in the 


review of this decision 


United States District Court for 
the District of Columbia. In a de- 


cision: styled Phillips ™ ‘Petroleum 
Co. v. McKay, No. 5024-583 (June > 


17, 1955), Judge Schweinhart af- 
firmed the Department on all 
questions. He noted that poe 
| contended 


that atics fie dsdision’ in ihe Gxsa North- 


- ern case, supra, the whole reason for the. 


1930 Act vanished. The Court does not be- 
lieve this is so for the reason that the 1930 
Act applies whether the right is a mere 
easement or a base fee, and also for the 
reason that the [Supreme Court] in its 
opinion stated that. the minerals under 
rights of way were not frozen in place but 
were left free for development. under me 


- 1980 Act. 
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(Memorandum Opinion at 6). . 


Judge. Schweinhart also exam- 


_ ined the same argument advanced 
herein by the Regional Solicitor’s 
Office that the oil-and gas depos- 


its beneath — rights-of-ways | were 


leasable under either one 1930 or 
1920 Acts: | 


The plaintiff contends also chai the Act 


of May 21, 1980 did not repeal the 1920 . 


Act. and states that repeals by implication 


are not favored. The Court does not find ~ 


that the question of repeal is involved. The 
Act of 1920 did not apply to gas. and oil de- 
posits. underlying railroad rights of. way 
and the Act of 1930 gave that authority to 
the Secretary of the Interior, which. au- 


thority he did not have under the 1920 | 


Act. The 1930. Act is specific legislation ap- 
plying to that one subject, :that is, mineral 
deposits under rights of way. Prettyman, 
J. in Shelton v. U.S, 165 F. (2d) 241, 88 
U.S. App. D.C. 32, states that “generally, 
absent extraordinary results of such con- 
struction, a specific later statute rather 
than an earlier general one, applies to a 
given transaction described by both, ie., 

generally by the earlier and specifically by 
the later.” , 


(Memorandum Opinion at 6). 


The last, development of any 
real import occurred in 1960. 
After the Supreme Court-decision 
in United States v. Union: Pacific 
R.R., supra, which had affirmed 
the Department’s consistent posi- 
tion that minerals underlying the 
pre-1871 rights-of-way were owned 
by the United States, the Acting 
Solicitor examined the question of 
the applicability of the Mineral 
Leasing Act of 1920 and the 1930 

Rights-of-Way Leasing Act to the 
- leasing of mineral deposits lying 
beneath rights-of-way. See Appli- 
cability. of the Mineral Leasing 
Act to Minerals in Rights-of- Way, 
M-36597,. 67 I-D. 225 (1960). In re- 
viewing the judicial and Depart- 


mental changes which had. Oc- 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[89 LD. 


curred over the years, specific ref- 
erence was made to the decision 


in Phillips Petroleum: Co., supra. 


In particular, the statement that 
the enactment by Congress of the 
1930 Act constituted Congression- 


al acceptance and confirmation of 


the Department’s view that the — 


Mineral Leasing Act of 1920 was 


not applicable to lands underlying 
rights-of-way was reexamined. _ 

The problem with such a posi- 
tion was that the 1980 Act applied 
only to oil and gas leasing. If, 
indeed, the Mineral Leasing Act 
of 1920 was generally inapplicable 
to rights-of-way, there would be 
no statutory authority by which 
the Department could issue leases 
for minerals other than oil and 
gas lands underlying rights-of- 
ways. The Acting Solicitor reject- 
ed this rationale as it applied to 
the general applicability of the 
Mineral. Leasing Act. However, 
with reference to oil and gas leas- 
ing, the opinion clearly affirmed 
the Phillips Petroleum oS. deci- 
sion: | 


In a word. all that was meant was that the 
Congress that enacted the 1930 act did so 


‘in acceptance of the Department’s view 
that the 1920 act did not apply to rights-of- 


way and consequently the 1980 act was in- 
tended by that Congress to be and it must 
be deemed to be the only law authorizing 
the issuance of leases for oil and gas depos- 
its under rights-of-way. I believe that there 
can be no. quarrel with that reasoning. It 
is the general rule that special legislation 
will be deemed to supersede prior general 
legislation especially where there is rea- 
sonable evidence of that. intent. 


Id. at 227, | 

The paidicative: rules which 
have guided the Department since 
the 1960 Solicitor’s Opinion may 
be succinctly -stated: Oil and gas 


deposits underlying rights-of-way 
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es they pre-187 1 or + post-187 1) are. 


subject to leasing only pursuant 
to the 1930 Act; other leasable 
minerals. underlying such rights- 
of-way are subject to leasing pur- 


suant to the Mineral Leasing Act 
of 1920.7 A consistent and consid- 


erable line of cases have religious- 
= adhered to this approach. See, 
R. C. Beveridge, 50 IBLA 178 


(4930). Alice Hays, 36 IBLA 313 
Amerada Hess Corp., 24. 


(1978); : | 
IBLA 360, 88. I.D. 194 (1976); 
George W.- Zarak, 4 IBLA 82 
(1971), 
United ‘Stoies. AT9 F.2d 58 (8th 
Cir.), cert. denied, 414 US. 858 


(1973). | 
~The counsel for BLM tac 


this entire line of adjudication as 


based in neither law nor logic. We - 


emphatically disagree. There can 
be no gainsaying that a number of 
statements made and rationales 


employed. over the years have, 


indeed, been repudiated by subse- 


quent decisions. In no small meas- 


ure, of course, these inconsisten- 
cies and reversals were occasioned 


by the initial Supreme Court deci-. 


| sion in Stringham and its subse- 
quent repudiation in Northern Pa- 


"cific. What’ the Regional Solici- 
tor’s memorandum clearly fails to 
come to grips with, however, is 


the exact language of the 1980 
Act.. Thus, it provides that the 
Secretary is authorized to lease 
deposits of oil and. gas. 


"Technically, it eula: be argued: that insofar as pre- 
1871 rights-of-way are concerned, only “reserved” miner- 
als are subject to leasing under the 1920 Act. Practically, 


however, in light of the Supreme Court decision in. 


- United States v. Union Pacific R.R., supra, wherein the 
court treated the general exception of-mineral Jands in 
the grants to railroads as reserving minerals underlying 
the right-of-way in a pre-1871 grant, this distinction is of 
little import. | . . 


aff'd sub nom. Rice v.— 


— gion - 


‘in or 
under lands embraced in railroad | 

aa designed to cover various grants | 
of a right-of-way which had been — 


or other Highs of way qe: 


under any law of the United 
‘States, whether the same be a base 


fee or mere easement.” The inclu- 


‘sion of the phrase “or mere ease- 


ment” undercuts the essential as- 
sumption of the Regional Solici- 


tor’s view, for if a right-of-way | 


was a “mere easement” the depos- 
its beneath it would have been 
subject to leasing under the Min- 


eral Leasing Act of. 1920, even — 
under the view of the law prevail- 


ing in 1930. No purpose would be 
served by including the alterna- 
tive “or mere easement” unless it 


is assumed that Congress. meant _ 
the 1930 Act to. supersede the 


1920 Act as it applied to oil and | 


| gas deposits. 


~The exact reason for fie: inela 


sion of this language is not clear. | 
In Phillips Petroleum Co., supra, — 


the Solicitor noted that the only | 


reference to this phrase came ina | 
letter from Secretary Wilbur to 


Representative Cramton in which 
he referred to. rights-of-way grant- 


_ed_ under the 1891 Reservoir Act, 


and similar such acts as “more 


nearly in the nature of ease- 


ments.” Jd. at 98 n.8. As the So- 

licitor pointed- out, this reference 
was puzzling since the 1925 deci- 
in. Windsor Reservoir had 


clearly held that rights-of-way : 


under the 1891 Act were - limited 


fees. | 
‘Then, too, it eee have been 


specifically held to be mere ease- — 
ments. See, e.g., Smith v. Town- 


_send, 148 U.S. 490, 498 (1893) (Act 


of July 4, 1884, granted “‘an ease- 
ment not a fee in the land”); Rail- _ 


~ - howsoever — 
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way Cg. . Alling, 99 US. 463, 475 


- (1878) (Act of June 8, 1872, grant- 
ed “a present beneficial. -ease- 
ment.’’). The actual causation of 
the phrase’s inclusion in the stat- 
ute, however, is irrelevant. What 
is relevant is the fact that since 
Congress was acting on the as- 
sumption that the Department 
could not lease lands underlying 
rights-of-way where a base fee had 
been granted, the inclusion of the 
alternative “or mere easement” 
must be taken to include some- 
thing else. Since lands beneath “a 
mere easement” would have been 
subject to leasing under the 1920 
Act, even under the theories of 
_law operative at the time the 1930 
- Act was. adopted, it is clear that 


_ Congress intended to grant a sepa-— 
specific authorization for. 


rate, 
leasing lands beneath rights-of- 
ways. To the extent that the 1920 
Act differs from the 1920 Act, it 
_must be seen as the exclusive 
method of leasing oil and gas de- 
_ posits 
characterized; 
_ whensoever granted. an : 


The Regional Solicitor’ s memo- 


‘and 


_randum at page 10 states: 


| We do not mean to say that the 1930 J ne 
has no. application whatsoever. It does. It 
applies, exactly as Congress intended, to 
railroad rights-of-way that removed the 
lands they cross from the category of 
public lands. Those rights-of-way were all 
granted prior to a Congressional change of 
policy in 1871. 


This analysis cannot be apport: 
Clearly, Congress did not intend, 


®In the second reply brief of appellee, counsel for BLM 
suggests that the debates in the 71st Congress show. that 
the terms “easements” and “limited fee’ were used 
almost interchangeably. But in this regard it must be re- 
membered that the bill was drafted by the Department. 
It is thus the Department's contemporaneous construc- 
tion which should be accorded great weight. 
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the. | 
served as the impetus for its ac- | 
‘tions would, itself, be reversed in _ 
Northern Pacific. Moreover, even 


underlying rights-of-way, - 


Congress 


- railroad 
-under the 1875 Act. 
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a 1930, to se abliehc one system of — 
leasing for pre-1871 rights-of-way 


and another for those issued after — 


1871. At the time Congress en- 


acted the 1930 Act, the state of 
the law was that both pre-1871 
grants, and grants issued under 


the 1875 and 1891 Acts were con- - 


sidered to grant “limited fees.” It 
was not until 12 years later that 
the Supreme .Court determined 
that the 1875 and 1891 grants 
were in the nature of easements 
rather than limited fees. The Re- 
gional Solicitor’s. memorandum 


presupposes a prescience in the: 


1980 Congress which is totally un- 


' supported by its actions. Congress 


simply could not have known that 
Stringham . decision which — 


were we to assume Congress was 
aware that the Stringham deci- 
sion was vulnerable to subsequent 
Supreme Court repudiation, its 
inclusion of the phrase “or mere 
easement” totally belies the Re- 
gional Solicitor’s argument that 
| intended to bifurcate 
treatment of rights-of-way. 
_ We expressly hold that the Act 
of May 21, 1980, 46 Stat. 378, 30 


US.C. § 301 (197 6), is the exclusive 


authority for issuance of oil and 
gas leases for lands underlying 
* rights-of-way issued 


{2] The State Office, in its deci- 
sion, stated that the oil and gas 
deposits underlying. the two 


rights-of-way involved herein were 
already included in leases W- 


836324 and W-40091. This | is de- 


: monstrably false. 
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ie fies first Bites as the State 


Office was well aware,° leases em- 


bracing rights-of-way other than 
reservoir sites, station grounds, or 


material sites, are issued for the 


entire area, without excluding the 
right-of-way. This has been the 


traditional and consistent. view of 
the Department and was codified - 


in the old BLM. Manual. Thus, it 
was stated: | 
The area of the lands in Pie reservoir or 


station grounds should be substracted from 
the total area of the lands to be leased. 


While land embraced in other rights of — 


way will not be excluded by description 


from the land covered by the lease, the . 
lease will confer no right to either the land 
or otf and gas. within the right of. way. > 
: [Italics supplied] — : 


VI BLM Manual 2.1.22 (Release 


16, dated Oct. 4, 1954). In this 
regard, we. would point out. that 
the Manual statement merely re- 
flected long-standing decisional 


authority.. See, e.g., Phillips Petro-. 


leum Co., supra at 99; Charles A. 
Son, supra. 


Second, it seems. clear bayou | 
peradventure that both the lessor 


and the lessees did not consider 
these rights-of-way to be under 


lease. Thus, on July 28, 1980, the 
respective lessees of leases W- 
36324 and W-40091 submitted a 


communitization agreement : for 


sec. 24, T. 20 N., R. 983 W., to the 
Area Oil and Gas Supervisor for. 
his approval. Exhibit A which was ~ 


attached to this agreement was a 


plat showing the communitized — 


area. This plat shows the rights- 


of-way at issue herein with the 


Th its: ae of Ape 26, 1979, the State Director, . 


. Colorado, BLM, made specific reference to the BLM 


_. Manual: provision set forth in. the text, infra. Thus, | 
BLM’s decision on this: point can only be said to be di- | 


rectly contrary to the facts-as it knew them to be. - 


- Easement — 


notation “That No. 3—unleased.’ - 


This communitization was 


ap- 


proved by the» Acting Area Oil 


and Gas Supervisor on July 30, - 
1980. In transmitting the ap- 


proved unitization agreement the 
Acting Deputy Conservation Man- 
ager stated: “Until such times as a 


Tract 3-lease is issued (Grant of 
W-0200642 and W- 
0200644. to Union Pacific Railroad 


Co.), all monies attributable to | 
this interest for production pro- 
ceeds is to be placed in an interest 


bearing escrow account.” 

In light of the above, we find, it. 
incredible that the State Office 
would declare that the lands un- 
derlying the rights-of-way -were 


presently under lease. At most, © 


the memorandum of the Regional 


Solicitor merely indicated that in- 7 | 
sofar as 1875 easements were con- | 


cerned, either the 1920 or the. 


1930 Act could be used to lease — 


the underlying. oil or gas deposits. | 
Nothing in that opinion argued. 
for the conclusion that all past 
leases of adjoining lands auto-— 


matically included the — deposits 


beneath the rights-of-way. | | 
An oil and gas lease is, first of © 


all, contract. As such, its scope is 
determined by the intent of the 


parties signatory thereto. It is 
true, of course, that much litiga- 
tion’ is engendered by . different 


perceptions among parties to a 


lease concerning” what. was the 
nature of their agreement. But 


where, as here, all parties signato- 
_ry to a lease are clearly in agree- 
ment as to its scope, we. find it 
passing strange that the Govern- 
‘ment. should subsequently take 


the position that the lease gave 
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the lessee more rights than either 
the Government originally intend- 
ed or the lessee expected. ; 


Moreover, the position of ther 
State Office could p rove wildly 


~ disruptive of existing eases. If the 
mere fact of issuance of a lease 
adjoining a post-1871 right-of-way, 
in the-absence of a specific exclu- 


sion of the lands underlying the > 


right-of-way, was sufficient to give 


the lessee a lease of the right-of- 
- way minerals, any lease subse- - 


quently issued under the 19380 Act 
would. be void. As a _- practical 


matter, leases under the 1930 Act. 


were normally issued after the ad- 
joining lands were leased. Thus, 
the overwhelming: majority of 
1980. Act leases issued for lands 
underlying _post-1871 —_ rights-of- 
ways would have been improperly 
issued. Without a doubt, accept- 
ance of such an approach would 
engender. endless and _ needless 
litigation. In any event,.inasmuch 
as we have held that the 1930 Act 
is the exclusive authority for leas- 


ing oil and gas deposits underly- 


ing rights-of-way, the State Office 
holding is clearly without merit. 


[8] Finally, we will address .an 


issue extensively briefed by appel- 
lant, as well as by counsel for 
- BLM, namely the authority and 
propriety of the Regional Solicitor 
to, in effect, direct the State 
Office to ignore clearly controlling 


Departmental precedents. Appel- | 


lant argues: 


memorandum to the BLM states that he 
-presonally disagrees with the merits of an 
acknowledged Department policy which re- 


stricts oil and gas right-of-way leasing to ~ 
seems clear to us that this rule, 
‘until altered by competent au- 


the 1930 Act. Regional Solicitor’s Memo- 


-randum at 1. But, instead of attempting to 
work a change through appropriate admin- 


istrative procedures, the Regional Solicitor 
has unilaterally instructed local BLM offi- 
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cials in Colorado and Wyoming to deliber- 
ately disregard and override this binding, 
national policy. The resulting denial. of 


__ Champlin’s rights under the 1930 Act, as 
| recognized — by 


longstanding decisions 
issued at the Department’ s highest level 
and by regulations, is both improper in 


_ itself and unfairly prejudicial to Champlin. 


(Statement of Reasons at 5). We 
find that the objections of appel- 
lant to the procedures utilized 
herein are well taken. | 

It seems elementary that an es- 
sential predicate of adjudicative 
practice is that subordinate offi- 
cials follow and comport them- 
selves to the directives of higher | 
authority. Thus, this Board has 
expressly ruled that “when the 
appellant Boards of OHA inter- 
pret regulations, statutes and De- 
partmental policies as requiring - 
or prohibiting certain . actions, 
such interpretation establishes 
Departmental policy which is fully 
binding upon the Bureau until 
such time as it is altered by com- 


petent authority.” Milton D. Fein- 
berg (On- 


Reconsideration), 40 
IBLA 222, 228, 86 I.D. 234, 237 
(1979). We might add that, inas- 


‘much as the Board’s authority is 
_ coextensive with that of the Secre- 


tary, its decisions in adjudications 
are equally binding on the Solici-- 
tor’s Office. See Mantle Ranch 
Corp., 47 IBLA 1, 87 LD. 143 
(1980). | 

The instant situation involves a 
rule of law which has’ been repeat- 


| _ ly affirmed by entities as varied — 
The Regional. Solicitor’s May 16, 1980 


as this Board, Assistant Secretar- - 


ies, and the Solicitor. It is, indeed, 
codified in the present regula- | 


tions. See 48 CFR 3100.0-8(a)(1). It. 


thority, is entitled to full defer- . 


ence and adherence by both the 
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State Office and the Regional So. 7 


licitor. | 


We. recognize, of. course, that 


- situations can occur in which past 


Departmental precedents may be — 


deprived of their controlling 
weight. Subsequent Congressional 
enactments or judicial reversals 
might well necessitate that prior 
Departmental practice be ignored. 


The instant case presents neither 


situation. _ 


Nor does the - mere fact that a 


subordinate official considers 
prior precedent to be in error jus- 
tify that official in refusing to 


follow the precedent. Decisions of | 
this Board are as effective and 


final as if the Secretary personal- 


ly issued the decision. The Secre- 


tary, however, retains full super- 
visory authority to alter, modify 


or reverse any decision of this. 
_ Board, or its. predecessors, which 


he or she believes to be in error. 
See 43 CFR 4.5. Thus, if a decision 
in a specific case be deemed erro- 


neous, the Secretary always re- 


tains the authority to assume ju- 


risdiction and reverse the Board’s 


-- original determination. If, on the 
other hand, longstanding prece- 


dent can no longer be: supported, 


the Secretary, without waiting for 
a specific case, can cause such 
regulations to be issued as would 
effect the changes he deems 
proper. Certainly, a -. Regional 
- Solicitor or a State Director would 
be well within the scope of his au- 
thority and _ responsibility in 


~ tion. 


bringing to the Secretary’ s atten- 
tion situations in which he be-. 


lieves that prior Departmental 


precedent should be overturned. 
What cannot be accepted, how- 

ever, is the implicit argument pre- 

sented herein that every time a_ 


State Director or Regional Solici- 


tor determines that past prece- _ 
dent is not in accord with the way — 


the law ought to be interpreted 


the Regional Solicitor or State Di- 
rector is invested with authority - 
to ignore those precedents. Such a 


rule would lead to adjudicative 


chaos, with each State Director or 
Regional Solicitor determining for. 
himself what shall be the law 
within their jurisdictions. We > 
cannot. assent to such a proposi- 
Departmental precedent, 
until changed or altered by com- | 
petent authority, is fully binding 
on all Departmental employees. - 
Therefore, pursuant to the au- 


thority delegated to the Board of 


Land Appeals by the Secretary of 


the Interior, 48 CFR 4.1, the deci- 


sion appealed. from is reversed 
and remanded for further action 
consistent herewith. 
James L. BURSKI - 8 
Administrative Judge ; 


WE CONCUR: 


Bruce R. HARRIS 
Administrative Judge 


Gait M. FRAZIER. © 
Administrative Judge 


B15] _* "GROW CREEK SIOUX TRIBE _ 


BT 


_ November 10, 1982 went 


APPEAL OF CROW CREEK 
SIOUX TRIBE 


$299. 312. 66, and was reduced by 


- $42,000 for fencing allowed by the — 


_ contracting officer during the 


: IBCA-1431-2-81 
%* Decided November 10, 1982 


Contract No. 
Bureau of Indian Affairs. 


Appellant’s claims denied; Gov-- 


ernment’s claims sustained. 


‘Cantal: Formation and Valid- 
ity: Cost-type Contracts 


A contractor’s claim for crediting the 


value of equipment returned to the Gov- 


ernment against disallowed costs under a_ 


cost reimbursement contract is denied be- 
cause the cost of the equipment was al- 


lowed against contract expenditures and | 


title to the equipment was in the Govern- 
ment. A second claim that the contract 
was converted to a fixed price type or that 
_the Government had approved a markup 


on a subcontract of the entire project to a 


wholly owned subsidiary was denied for 


lack of credible evidence that the markup | 
_ provision was presented to the contracting 


officer for approval. 


APPEARANCES: Max | A. Gare, 
Attorney at Law, Pierre, South 
Dakota, for Appellant; Wallace 
_G. Dunker, Department Counsel, 
Aberdeen, South Dakota, for the 
Government. 


OPINE ON BY | 
ADMINIS TRATIVE JUDGE 
| LYNCH © 
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Appellant claims that the Gov- 
ernment 
$179,730.66 in costs under a cost 
reimbursement contract, 
appellant seeks to have reformed 
to change it to a fixed price. con- 
tract. The amount disallowed was 


A00C14206618 . 


improperly disallowed 


- which 


7 hearing (Tr. 151). Appellant con- 


tends that the Government im- 


properly disallowed a markup of - 


10 percent on purchases made by 
its. subcontractor amounting to a 


total of $131,569. Appellant claims 
that although | it concedes. that 
~ $38,319.67 in costs were unallowa- 


ble, it had transferred equipment 
to the Government exceeding this 
value and therefore owes the Gov- 
ernment nothing. Inasmuch as ap- | 
pellant received advance pay- — 
ments of the entire contract value 


-of $1,700,600, any disallowances 
result in overpayments, which the 


Government claims to be refund- | 
able... 
Background - 

Appellant, the Crow Creek 
Sioux Tribe (CCST), applied for 
$1,500,633 in funding for an irri- 
gation project on tribal lands pur- 
suant to P.L. 95-18, 91 Stat. 36, 
enacted on Apr. 7, 1977. The fund- 


ing was approved and the CCST 
was awarded contract No. 


A00C14206618 on Sept. 27, 1977, 


in an amount not to exceed 
$1,500,600. By letter dated Sept. 
19, 1977, Ambrose McBride, acting 


chairperson of the CCST request- 
ed an additional $200,000 of Mr. 
_ Charles Corke in the Bureau of 


Indian. Affairs in . Washington, 


D.C. The addition was-needed to _ 


provide for administrative ex- 
pense, which had been left out of 
the initial request because fund- 


ing from the Economic: Develop- 


ment Administration was thought 
to be available for this purpose. 


BIG 


The additional request was ap- 
proved and the estimated cost was 


“+ increased to $1,700,600 by modifi- 


cation 1 dated Sept. 80, 1977, by 
Earl Lingor, the contracting offi- 
cer at Aberdeen, South Dakota. _ 


~The CCST subcontracted the 
entire irrigation project to the 


Crow Creek Reservation Develop- 
ment. Corp. (CCRDC) under an 
- agreement dated Oct. 1, 1977. (At- 


tachment to appellant’s counsel’s. 


letter. of Apr. 5, 1982.) An invita- 
tion for bids (IFB) for construction 
of the irrigation project was 
issued by the CCST with bids to 
be due on Oct. 29, 1977. On Oct. 


17, 1977, the CCST entered into a 


contract. with Sandhill Imple- 
ment, Inc. (Sandhill), to construct 
the irrigation system for ‘a total 
price of $918,924.40 plus 
$189, 678.60 each for alternate 
corner systems. Apparently two 
corner systems were purchased, 
resulting in a total contract value 
of $1,284,725. The IFB and Sand- 
hill’s proposal are incorporated by 
reference. On Oct. 18, 1977, the 
CCST assigned to the CCRDC the 
Sandhill contract and the assign- 
ment was accepted by the CCRDC. 
On Oct. 31, 1977, Sandhill entered 
into an agreement with the 
CCRDC naming the latter a 
“Dealer” for the irrigation equip- 
ment manufactured by Sandhill 


for the period Nov. 1, 1977, to 


Mar. 1, 1978. By modification 3 to 
appellant’ s contract, dated June 5, 
1978, the completion date was ex- 
tended from Jan. 31, to June 380, 
1978. This modification also ap- 


proved and incorporated by refer- 


ence the subcontract between the 
CCST and CCRDC dated Oct, 1, 
1977, and the subcontract between 
the CCST and Sandhill with 
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change orders 1, 2, 3, and 4 and 
the assignment of the contract to 
CCRDC. — 

- The subcontract between fhe: 
CCST and the CCRDC was not 
contained in the original appeal 


file. It was referred to by wit- 


nesses at the hearing in regard to 


a provision therein stating: 


Award of this contract is hereby made to 
sub-contractor subject to the understand- 
ing that the contractor shall pay for all 


costs incurred by sub-contractor for mate-. 


rials. and equipment including a 10% 
mark-up on all materials and equipment 
purchased from other subcontractors for 
construction of the Irrigation System. 

The subcontract was furnished for 
the record by appellant’s counsel 
in response to our Order dated 
Mar. 19, 1982. The subcontract — 
consists of two pages with signa- 
tures on the second page. It re- 
ferred to attached papers for the 
contract plans and specifications 
and work statement. Attached to 
the subcontract: is. the terms for 
receipt and opening of bids and an | 
undated page containing the 
above statement entitled: “Attach- 
ment to Sub-contract to Build Irri- 
gation System.’ The subcontract 


was signed on behalf of the CCST 


by Ambrose McBride. Mr. 
McBride testified that there was a 
written modification to the sub- 
contract relating to the 10 percent 
markup (Tr. 59). He did not state 
when the modification was made, 
so that the record does not reveal 
whether the markup provision 


was attached to the contract at 


the time it was approved by. the 
contracting officer under modifi- 
cation 3. We must presume that 
the markup modification was not 
a part of the subcontract at the 
time. of approval because the 
changes and assignment .of the 
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eee spikelets betwesn: Sandhill and 
the CCST were specifically men- — 
~~ tioned as included in the approv- 
al. It is probable. that any modifi-_ 
_... cations to’ the subcontract be- — 
tween CCRDC. and the. | 
‘would have been similarly consid- 


| piers and stated to be approved or 


: _. disapproved. By its terms, the sub-. 
~~ contract between the CCRDC and — 
. . the CCST is a cost reimbursement 
= gh, type. Sec. 30). provided: . | 


Fe!) The ‘contractor [the CCST) shall pay 
for all_costs incurred: by subcontractors in- — 
iat cluding: all labor, | materials and. equip-_ 
ment: ‘including tools, construction: equip- 
~~ .ment, machinery; transportation, and ‘all. 
_ other. facilities. and services necessary for 
the - proper: completion of .work onthe — 
“project. in. ‘accordance with ‘this ‘sub-con: 


24 tract, the specification ; and plans... 


oe oe According to an “affidavit “dated. . 
‘Apr. 2, 1981, Charles.P. Corke was © 

_ Chief. of. Indian Irrigation. for. the. 
Bureau of Indian Affairs in Wash- ~ 
ington, D.C.; responsible for. ad- 
ete ministering the emergency irriga- | 


tion. drought - program. He re- ~ considered as his own. ‘personal - es 


opinion, and ‘that the contract 
would — not be. changed to fixed eo 


ceived,’ reviewed, and’ processed 

the. CCST application for funds. — 

He advises that funding for irriga- 

ae tion development could properly 2 

include the cost of fencing to pre- 

vent livestock encroachment: and: 
the establishment of a ‘growing 
—.. erop. He refers to a. meeting in his 

_.. office on Oct. 26, 1977, to consider — 

rae 2 amendment of the Government’ S 
contract with the CCST. Joel 
Pe hes Schneider, employed by the CCST 

-. . as Director of Tribal: Office. of — 

ae Management and Planning, . had 

_. ‘prepared the application for funds — 

and was present. Also present was - 

- Frank Gravatt, the Economic De-_ 

- velopment Officer for the Bureau - 

3 of Indian: Affairs and the: contract- : 


CCST 


2 ‘that 


ing s officer's S renrecentanive, At ie ae 
conclusion ofthe meeting, Mr. 
Corke. _prepared. a. memorandum = 
_urging the ‘contracting officer to 

roubussenient: type. to a oe . : e 
‘price type contract: He recognized 
that he" lacked the eo. to ; ad 
ing. “officer, cade ‘upon earning SS : 
fot: ; 


the e contract: was" 


tinderstatidable:: that the: tribe ore 
could and did conclude that his = 
-memorandum was ample ‘authori- 
ty to ‘consider that. the: oo ce 
was changed. . ok ne 
‘Mr. Corke’ Ss cieniorandun a sg 

hand: ‘carried to ‘Mr. 


price. 


Mr. Gravatt testified hake ‘the 


-CCRDC was a -subagency of the 
CCST. (Tr. 83). and that. billings 
from Sandhill resulted in the ad- ~ 
dition of the 10 percent. markup, 
which was then billed to the tribe = 
(Tr. 81). He also testified ‘that the 
“money obtained from the markup | 
was used to buy machinery’ and 
for the actual. operation of axe ir- 


rigation ‘project (Tr. - 76): 


‘Schneider confirmed that- as eS 
_ money ‘was used: to buy: seed, fuel, 
-and things needed for ‘operation. of a 

oe ne irigation, system. a 


| Lingor by 
- Messrs. Schneider | and . Gravatt. 
Mr. Lingor did: not agree to the ak 
change: of type of contract. In- = 
_ stead, he sent a letter dated Nov. 
2, 1977, to the CCST confirming =~ 
| the meeting and. advising that Mr. 
Corke’s: memorandum should be 


TB 


The audit report dated Mar. 15, “ay 
| included a review of the 
costs reported by the CCRDC.:° Of 


ze 1979, 


total costs claimed amounting. to 
$1,700,600, the audit questioned 


$279,273 and classified $132,028:as 


- unsupported. Discussions between 


the parties resulted in the unsup- _ 
ported costs being reduced to a> 


disallowance of $131,569, the 
amount of the markup by CCRDC 
of purchases from Sandhill. A bill 
for collection dated Jan. 6, 1981, 
was sent to. bill appellant for this 
overpayment. | The. 
items. were reduced by additional 


allowances to $90, 748.66, and. a 


: pill. for collection. in this amount 


7 was sent on Jan. 6, 1981, asking a 
refund of this overpayment. The 
questioned costs were further re- 


-. duced at the hearing by the allow- 
~~ ance of $42,000 for fencing costs, 


7 leaving a balance of $48,743.66 as — 
the 


| Government’s claim for 
refund: for overpayment due to 
questioned costs. Appellant con- 
-cedes that $38; 219. 67 of ‘its 
- claimed ‘costs are unallowable, 
consisting of unsupported - legal 
_ fees ($4,710.67), duplicate billing 
to this. 
($22,634), consultant and develop- 


ment fees ($10,600), and several — 


minor amounts.- However, appel- 


lant claims that it transferred to . 


the . Government | equipment 


valued at $166, 000: in settlement 


of the remaining questioned costs 
(Appellant’s Exhs. 1 and 2). 


_ -Regarding the transfer of equip- | 
ment in discharge. of _overpay- 
ments, appellant claims that the — 


‘transfer was made to settle ques- 


tioned: equipment costs of $114,014 
and that. the balance of the equip- — 


ment value ($51,986) should be 


is een come the $38, 774,66 of 
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questioned 


contract. and another . 


(8.1 D. 


niallowable casts leaving a -bal- : a 


ance owing to appellant. In its 
brief, appellant .makes ‘no claim 
for the balance, but seeks a ruling 


that neither party owes the other » 
-any amount. 


~The - Government 
contends that the cost of the 
equipment was charged to the 
contract, and that it belonged to 


the Government pursuant to the 
Government ‘property clause. ‘The 


Government position is that it did 


= not accept property belonging to - 


it in settlement of any part of the 
overpayments and that it cannot 


be compelled to-do so: By -resolu-— 


tion dated Mar. 21, 1980; the 


CCST resolved that the equipment | 
be turned over to the Bureau of - 


Indian Affairs, and. then trans- 
ferred to the- Crow Creek. Sioux 


conservation .service and main- 
tained on. the CCST Reservation. et 
At the hearing, Mr. Lingor. testi- — 


fied that this was done (Tr. 142- 


43). The audit report: notes that — 


much of the equipment, consisting 


of a backhoe, tractors, cultivators, 


plows, planters, discs, and trucks, 


was purchased late in the con- | 


tract period (May 1, 1978), and — 

was used for . the: fencing oe 

farming operation. . - 
Regarding. the 10- 


tract. between the. CCST and the 


CCRDC, appellant contends that 


Mr. Lingor approved the. markup 
in conferences and by the approv- 


_al of the subcontract by his office:. 


The Government argues: that: the - 


contract was a cost reimburse- . 
ment type, without provision for 
profit, and that the 10 percent 
‘markup is unallowable as a profit. 


By letter dated July 30, 1979, 


‘Robert Philbrick,.chairman of: the 
‘CCST forwarded explanations of 


= - percent = 
markup provision in the subcon- 


me ; digputed 
copies of deposit slips for CCRDC’s © 


. sai a 
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eamourite.., 


| _ checking and savings account. and 
the following comment. : 


_- Exhibit>1 shows deposits made) e: sav- 
ings which account for this. money. Depos- » 
its to savings total $204,149.10. Apparent- 
ly, some monies were redeposited . which 
| accounts for the extra $72,553.10. Howev-. 
er, it’is: clear that these savings deposits 


were then redeposited_ into: the CCRD 


a checking. account in: Chamberlain. The 


_ money did not get. into the Tribal Treasury 
-. or into any other account. At least: I find 
no indication of. that. | | 


_ The audit pee states. * that | 
“Income of $122,800 - from. the 


| markup was invested in a savings. 


account and certificate. of deposit. 
We were told the CCRD no longer — 


has. the investments, © that’. the 


_ money is: being: used: for farming.” 
ee eae Oto gee 3 


"Discussion and Findings 


a Questioned costs Sesion 


. _ . by the contracting officer initially 
totalled. $279,273. Discussions and 
-. reviews between the parties. after 


audit.and prior to the contracting 
‘officer's final decision of Nov.. 20, 
1980, resulted: in. many additional 


- - allowances. In his final decision, 
the contracting officer allowed all 
or part of the costs claimed in. 


most. categories of questioned 
costs, referring to exhibit 23 of 
_ the appeal file for a summary of 


the cost impact of his decision. 
After deducting the $42,000 al- 
- lowed by the contracting officer at 
-.the hearing, there remains only 
$48,743.66 as the Government’ 8. 


claim of overpayment. ‘The princi- 


~ pal items. comprising. this balance 
are $38,219.67 in costs conceded. 


by appellant | to be unallowable 


 Racluding | 


ant 99, 942 | in an eee cal to " 


CCRDC by the CCST. By. letter — 


dated July 23, 1981, to the CCST, 
the contracting . officer: reduced zoe 
‘the demand for refund of ques- 


tioned and disallowed costs to: the 
sum of these two amounts, - Le; 


$48,161.67. 


- Appellant argues that ihe a | 
of equipment turned over to the 


‘Government exceeded the disput- 
ed. amounts._ 
mised, | 


previous compro-: — 


can be found in the record. Appel- | 


lant does not mention, and appar- 
ently chooses to disregard the pro 
visions of the Government proper- 
-ty.clause of the contract (General . 


Provision 300.28) stating in part: 


“Title to all property purchased 


by the Contractor, for. the cost of 
which the Contractor is entitled 


to be reimbursed as a direct item _ 

of cost under this contract shall 
pass to and vest in the Govern- — _ 
ment-upon delivery of such prop- 
erty by the vendor.” Instead, it in- 

terprets the contracting officer’s _ 
allowance of the questioned equip- 


ment costs as agreement that. the 
equipment is.accepted by the Gov- 
ernment in. lieu of a refund: of. 


‘overpayments. The allowance of — 


the questioned | equipment costs 
simply reinforces the fact that 


equipment. purchased with funds | 
provided under: a cost reimburs-. . 
able contract belongs to the Gov-. 
ernment. The equipment did not > 


belong to appellant, and therefore 
could not be given to its true 


; owner, the Government, to eau. 


/and- that this surplus - | 
- should wipe. out the. remaining ~ ane 
amounts . of. unallowed costs: No. . 
other. basis is given to allow the 
balance of $48,161.67,.and none — 


a iain Sp aitiet a secilant Having 


_ -.. been allowed the cost of the equip- 
'. ment against the claimed expendi- 
-.tures under ‘the contract, appel- - 
lant had-no interest in the equip- 
- ment that could be used to compel 
further allowances of costs largely © 
placed. The actions of the parties 
to take Mr. Corke’s memorandum | 
direct to Mr. Lingor on the day it 
was written shows that there was’ 


_ conceded to be unallowable. Apart 


‘from the lack of: authority in this 
-. Board to order the acceptance by 
the Government of the equipment 
in payment’ of sums owing by ap-— 


_pellant, we can find no merit’ in 


_-appellant’s suggestion that the 
Government should agree to: do 


so. We find that appellant is in- 


$48,161.67. | 
AZ), Unsupported one in “the 


fee amount - of $131,569 were disal- - 
+ lowed by the contracting officer 
-- because such costs were deemed 
~ . to be profit charged ina markup 
‘invoices by the 


of Sandhill’s 
~ CCRDC. The contract between the 


Government and the CCST was a 


cost’ reimbursable type with no 


_ provision. for any fixed fee to be 
~ paid. Similarly, the subcontract. 
“between CCST and CCRDC was a. 

—» cost: reimbursable type, and con- 


tained no provision for a fee or 


ca markup until the undated modifi- — 
cation was added to the contract. 


The CCRDC was a wholly owned 


subsidiary of the’ CCST, so that 
the provision for’a markup in the 


subcontract was, in essence; a pro- 
- vision for profit to accrue to the 


CCST. The testimony of. witnesses ; 
that. they understood in confer- . 
be paid to CCRDC for manage- 


ences that there was agreement to 


change the contract to a fixed 
price must be disregarded in view _ 


of Mr. Lingor’s: prompt written 
denial of the ace for such ay 
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; change. _ 
Lingor, as contracting officer, isa 
matter of record and is stated:in — 
the changes. ‘clause of | the: con- 

- tract. The reliance on suggestions Z 
by Mr. Corke that it should be a ~ 


The sathorey @E- Mr. a 


fixed. price contract. was mis- 


no doubt that. Mr. Lingor was the. 


only person - with - authority to 
change the contract. Mr.’ Lingor 
. refused to make the. change, and .. 
: the contract remained a. cost nes 
-. debted to:the Government for the — 
 palance:of. the disallowed ques- — 
~ tioned costs: in the. amount - of 


imbursable type. : | 
Appellant. argues thee ‘the: ap- 


proval: by the. contracting officer .— 
of the CCST to CCRDC subcon-  ~ 
tract and the incorporation. of it 
by reference into the prime con- —s_— 
tract by modification 8; was arec- .- 
ognition of the markup provision. = 
McBride ‘testified that the 


Mr. 
markup provision was added to 
the subcontract by a modification, 
and neither his testimony nor the 
instrument reveals the date of the 


modification. We cannot make the 
markup — ‘ 
modification -was: included with . 
the subcontract when it was sub- — 
mitted for approval. The record - 
does not disclose any discussions _ 
of the 10 percent markup provi- 


assumption that the — 


sion prior to the. approval of the 
subcontract. Also, the. markup 


provides for 10 percent. to be | 
added by CCRDC to all materials 
and equipment purchased from 


other ‘subcontractors. This does. 
not provide a fixed fee or profit to 


ment of the irrigation project, but™ | 


_ rather for it to receive reimburse- — 
- ment of its costs plus a percentage ~ 


of cae percent. This is in conflict _ | 


OTD. Ee 
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“with. tie" prohibition 


Federal Property and. Administra- | 
tive Services Act of 1949 (63. Stat. 
.. 877, par. 804 (1949)),. which states: 
See, 804. (b) The cost-plus-a-per- _ | 


centage-of- cost system of contract- 


ing shall not be used :*.* *.’’ In. 
the implementation of - this provi- 
sion, the Federal Procurement 
on ~41-:CFR -1-3.401(b). 
—* » (1981) states: “The cost-plus-a-per- 
2 centage-of- cost system of contract-_ 
_. ‘ing shall not be used. In further- 
ance of this policy, all prime con- 
__.tracts (including letter contracts) 

- on other than a firm. fixed-price 

- basis, ‘shall be [sic] an appropriate 

oe clause prohibit sbi eoeathea ascend | 
.. age-of-cost - 
statutory - ‘prohibition ‘of a cost- 
plus-a-percentage- of-cost system | of 


- Regulations, 


subcontracts.” 


contracting was deemed to require 


that subcontracts could not be 
-placed.on terms that increased — 


- the fee or. profit as expenditures 


-. inéreased: The placement of such — 
~ . a contract by CCST to CCRDC (a 
wholly owned subsidiary) would | 
be a violation of the statutory pro- — 
~~ hibition, inasmuch as the benefits - 
- to CCRDC accrued to the CCST. 
Had the subcontract from ‘CCST 


‘to CCRDC contained the markup 


_. modification at‘ the time it was. 
ae submitted. for approval, the con- 
-. tracting officer would have lacked . 
the | 

- Absent any - evidence that the 

_- markup modification was included: 
.. with the ‘subcontract at the time ~ 
of approval, we find that it. was 
not included nor approved by the . 
contracting officer. The addition - 


authority. to approve it. 


of the markup modification. after — 
_. June. 5,. 1978 (modification 3 to 
: Brune contract), or r after: contract | 


| in. - the: 


~The - 


: expiration on ans “30, 1978, ‘aur 7 


not permit it to. become effective | 


and thereby invalidate. the entire: i 
| subcontract. _ ‘ 


~The eee 


of deposit. The advance: payments 


clause (300.40) and the method of . 
payment clause (200.13) requires 
that all-funds not used in accord- — - 

ance with the.terms of ‘this con- 
tract shall be returned to the _ 

- Bureau of Indian Affairs, and that 
interest. earned on the advanced’ - 


payments be used in the perform- — 


‘ance ‘of the contract and to liqui- 
date advance payments. The audit — eae 
of expenditures" ‘under the CCST. 
and CCRDC contracts indicate -— 
that the amounts withheld as 
_ markup. were: recorded as costs, _ 


and .no other audit. information | 


shows: how the markup. monies ee 
were expended.. Testimony — of 

Messrs. | 
indicates that the money was used | 


‘Gravatt. and: Schneider 


for the purchase of seed, fuel, ma-— 


-chinery, and for- actual ‘operation 


of the irrigation system. In his re- 


- sponse to the audit report; Mr. 
-Philbrick | 


‘Indicated. . that 


money © was. 


expended . for farm - operations: 


“ Much of the: debate over disal- 
lowed costs centered on. the posi-- 
tion of the Government that the — 

contract purpose to develop:an ir- 
-rigation ‘system. did not include 
the costs of operating the system. - 
The resolution:of. many-of the dis- | 
allowed Costs resulted from com- 


“ahows: ae ‘the: ee 
‘monies resulting from the CCRDC 

_adding the markup were placedin 
“savings accounts and certificates 


the 
| transferred from 
~. CCRDC’s savings account to. its 
checking account. The auditors — 
report being told the money was. — 
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3 ‘promises of this position: ‘Le, the 
. cost of fertilizer pumps and farm- 
- ing machinery were finally al- 


‘lowed, despite that fact that they 


were not necessary to the.develop- 


~ ment of an irrigation system. We 
find nothing in the record that 
-would warrant a further’ exten- 
_ gion of the contract. purpose to. in- 
clude the costs of fuel, seed, and 
farming costs. Therefore, we find 


that the 10 percent markup was a. 


properly disallowed cost in = the 
amount of $131,569. 
(3) Interest clause 300.27 enti- 


tled “Interest,” ee in perti- — 


ace part: 


| _ Notwithstanding any. *bthier: provision of 
3 this contract, unless paid within 30 days, 
all amounts. that become payable by the 


| Contractor to the Government under this. 


contract * * * shall bear interest’ at the 
‘rate determined. by ‘the Secretary of the 


_. Treasury pursuant to Public Law:92-11, 85. 
Stat. 97. Amounts shall be due upon the ~ 


earliest (a) the date fixed pursuant to this 


. contract; (b) the date of ‘the first written | 
demand for paynen: consistent with this 


. contract. 


We have found. that tis, ainoutit 
of $48,161.67 of questioned. costs 


-. ‘was properly disallowed, resulting 


in an overpayment. and refund 


due the Government. However, 
_ since ‘the parties continued to ne- 


gotiate and to reduce the amount 
of questioned costs to the time of 


_the. hearing, the amount. of the 


refund due the Government. could 
not. be certain. By letter dated 


duly 23, 1981, the contracting offi- ee 


- cer made a written demand on ap- 


_ pellant for repayment of an ad- 


justed amount. of $48,161.67. 


_ Therefore, interest shall accrue on ~ 


the. sum of $48,161.67 at the rates 
prescribed in the: interest clause 


from the date of. appellant’s re-— 


ceipt of that demand. The certi- 
fied receipt. bears no date of re- 
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select Feb. 1 


contract. 


BSED, 


one ands we select: Aug. 1, 1981, ee io 
as the date for interest to accrue. 
| See Hydro Fitting & Manufactur- 


ing Corp.; ASBCA 11768 (Mar. 13, 
1970), 70-11.BCA par. 8211. 

- We have found’ that the amount | 
of $131,569. of unsupported costs - 
was properly disallowed, resulting 


in an overpayment and refund 


due: the Government. A bill for 
collection for that amount was 
sent to appellant on Jan. 6, 1981. 
The. certified . mailing -receipt — 
shows that the bill: for collection 
was received by the Superintend- 
ent (Bureau of Indian. Affairs) for 
the Crow Creek Agency on Jan. 
21, 1981. The date received by: the — 
CCST cannot be ascertained with © 
certainty, but. the fact of receipt — 
in ‘not eran ‘Therefore, we 
, 1981,.as the date for | 
interest to accrue. in accordance _ 
with the interest clause of the - 


We. make. no finding pegs . 


“the. interest. earned by. CCST.or . 
-~CCRDC on monies deposited. from | 
advance payments. on the contract 


or the markup ‘withheld — by 


‘CCRDC. No evidence was present- ss 
ed that would permit a determi- — 


nation of the amount of such 
earned interest and the contract- 
ing officer has made no decision 
respecting whether such earned 
interest was properly used. in the 
performance of the contract. . 


_ Conclusion and Summary. 


- Having found that appellant. re- 
ceived: payment, of the entire con- 
tract. amount, and. that. the 
amounts. of. $48,161.67 and 
$131,569 were properly disallowed 
costs,-we find that appellant owes 
refunds to the government - of 


| $48,161.67 to bear interest from _ 


a) ~ - RIVERSIDE GENERAL CONSTRUCTION CO. 


: November 12, 1982 


me a 1981, — $181, 569 to peas 
interest from Feb. 1, 1981, with 
interest to be’ determined pursu-_ 
ant to P. L. 92-11. 85 Stat. 97. 


~ Russein C. LYNCH. 
a eInEH SE Ot ve te tutaee 


I Concur: 


ne A HERBERT Pac woop: 
Administrative te 


| APPEAL OF RIVERSIDE - 
= _ GENERAL CONSTRUCTION | 
Cae ts MS Os, INC. Mage} 
| IBCA-1603-7- 82 - cr : 7 
| | "Decided November 12, I 982 
| Contract No. 
‘Bureau of Indian Affairs. 


| denied. 


Rules. of. Practice: ‘Kopala Dis- 


missal—Rules | of. Practice: Ap- 
peals: Extensions. of Time—Rules " the contracting officer the power — 
of: Practice: Appeals:. Motions— _ 


Rules’ of. aaa 
Timely Filing 


-A ‘Government | motion to ‘dismiss - ‘an 


are 


appeal as untimely. filed under the Con- ; 
tract Disputes Act of 1978 is denied where 
the Board finds that the Act does not. de- 
_ prive the contracting officer of authority — 
he had prior to the passage of the Act:to — 


reconsider a final decision after.it is issued 


and prior to the expiration of the appeal 
period and. that. the available . evidence 
indicates that the actioris of the contract- 


‘ing officer may have contributed to the 


. eontractor’s failure to initiate an appeal to 
ee ene Board at an earlier time. . 42 


a APPEARANCES: Charles E. oe 
. hart, Attorney at Law, Barnhart. & — 
P. A., iene ni 


apace 


~ M00C14202925, 
prised of its appeal rights in the 


eG contracting | officer’s decision of — 
dune 19, 1981; (ii) that. since the 

_ decision was a. final decision, the re 

contractor must appeal | to pre-e 

_ serve its rights; (iii) that no clause — 


Government: motion to dismiss 


; New Mexico, for “Moselle Thom- ' 


s O’Hare; Department Counsel, 
Albuquerque, N N ew ane for the = 
SOveEnmcHt. Pye tne ol 


| ‘OPINI oN BY CHIEF 
| ADMINIS TRATIVE J UDGE 
BF McGRA Ww | 


; aida BOARD _ — 
CONTRACT APPEALS” 


The Government has moved to _ 


dismiss the instant appeal on the — 
Pt that: the appellant had ~~ 
failed to file its notice of appeal 
-.. .. within the time prescribed by the 
-. Contract Disputes Act of 1978 (41 — 
| U.S.C. §§ 601-613). In support of © 
its motion, the Government as-— 


serts (i) that the appellant: was ap-_ o 


in the Contract Disputes Act. gives 


to reconsider his. final ‘decision; 3 


and (iv) that prior to the issuance 


of the final decision, the contract- 
ing officer had advised appellant’s — 


counsel that he did-not have the 


power or the right to reconsider 
his decision. _ 


In. the. reply to the. Gaveae oe 
-ment’s motion to ‘dismiss the _ 
appeal’ as untimely, appellant’s 


counsel calls attention to the fact 


that. a response to the final. deci- — 7 


sion here in issue had been :made 


by a letter from appellant’s coun- 
sel under date of July 28,1981, in 
which it had been stated: “my cli 


ents. do not. acknowledge any of | 


the offsets which you claim in - 


z 684 am 


Lo your final decision: nor the unit” 
cost which you set forth in Item 
_.. 4B, nor for any final quantities 
ice which - your final decision sets 
forth” (Exh. 2: to Complaint). The 
reply also calls attention to appel- 


lant’ l’s letter to th - ke 
Oe eee: (Mr. Robert L. Garcia) makes the Me 


purporting to confirm a conversa- z pollowing statements: 


-tion between the parties. on the 


_ tracting officer of July 29, 1981, 


previous day in which, according 


_ to the letter, the contracting offi- 
cer was going to “respond in writ-. 
ing as to the possibility of an in- 
- formal conference and further ex- 
~~. change of. information between 2 
the parties on this matter. ‘and as” 
to the possibility of your reconsid-— 
~ eration herein” (Exh: — to Com- | 
~- plaint). - | % 
oe Asserting that hie. cnwens 
--- officer has the power to reconsid- — 
era “final decision” and to extend — 
the time for an appeal if he so de- 
sires, the reply states that the ap-— 


Sa pellant. either perfected its appeal 
by. the letter of July 28, 1981, in 


which the contracting officer’s de- 
| cision was rejected, or that the 
. time for taking an appeal was ex- 


| tended. asa result of the contract- 


_. ing officer agreeing to convene: an 
informal conference. and. have a 


further exchange of information. 


_. _Elaborating upon this view of the 


fe matter, . the. reply. to. oe motion 
’ states: | , 


“Tf the letter t to the Cals: Officer | 
_ over the signature of Brian Willette dated. 
July 29, 1981 (Exibit C to the Complaint) — 
_did not accurately reflect the conversation 


~ of the parties, and if the Contracting Offi- 


cer was not. going to respond in writing to 


the possibility of an informal conference 


- and further exchange of information, then - 
the Contracting Officer was under an af- - 


firmative duty at that. time to correct the 


impression of counsel. for the. Appellant. 
~The Contracting Officer ‘does not deny .in 
his Affidavit that he made such, ‘verbal ; 


_ DECISIONS OF THE DEPARTMENT. OF. THE INTERIOR 


_ respective ‘positions. 


| (83 ID. 4 


saresmnene. as is reflected by the App sie : 
lant’s letter of July 29, 1981, but merely 


_recites that he has no recollection of on : 
. a 2 conversation. : an 


In the affidavit a7hlick Sora nea 


ned: the Government’s motion to 
dismiss, the contracting officer 


“Your affiant has no ‘sacs llecbian: of any 


conversation in July of 1981, with appel- - 


lant’s. attorneys concerning reconsider- ' 


-ation of a final decision. However, your. af- | 
fiant did advise the attorney’ s [sic] for. the 


appellant prior to the issuance of the Final’ 


Decision dated June 19, 1981, that final de- 


cisions on a contractor’ Ss claims could not 
be reconsidered. Rae na 


- Your affiant is ‘ef the opinion Pare was of. : pd 


the opinion at all times material and rele- 
vant to the claim and the. Final Decision. 


- that. final decisions on contractor's claim 
; could not be reconsidered. ee 


Neither counsel a ‘cited any 


‘caBe authority in support of their | 
It is clear 


that prior to the enactment of the © 
Contract Disputes Act, the. con- 
tracting officer had authority. to 
extend the time for taking: an 
appeal before the appeal time had 


elapsed, Refer Construction .Co., 
_IBCA-209 (ct. 20, 
457, 60-2 BCA par. 2881. It is also 


1960), 67 LD: 


clear that his authority to settle | 
disputes did not cease when he. 


_.rendered a-final decision. See Ven-— 
nert Co. v. United pa 180 Ct. “ 
CL 920 (1967). ay fe 
Commenting: upon. a effect oe ie date 
the passage of the Contract Dis- 
putes Act. upon former Board 

practice in Imperator Carpet & In- 

teriors,. 
duly » S12 1981), 81-2 BCA par. 


-GSBCA No. 6167. 


Inc.,. 


15266 at 75595, the General Serv- - 


ice Board. stated: - 


‘The Contract | Disputes hee of 1978 is 


largely .a statutory restatement of former 
agency board. practice and- procedure 


| cases, 


, et ee _ RIVERSIDE GENERAL CONSTRUCTION co. 


| November 12, 1982. 


3 aice: fie: oneeceial® 


In? ‘accord: Prime Roofing, Inc., 


-ASBCA No. 25886 (Dec.. 17, 1981), : 
82-1 BCA par. 15667 at 77477; G.. 
A. Western Construction. Co., IBCA 

~»- 1550-2-82 July 1, 1982), 89 LD. © 
865, 82-2 BCA par. 15895, on. he a: 


~~ and accompanying text. 


The Department Couneel: te 
~ not called: our attention to any - 

- language in’ the statute or in its 
_. legislative history indicating that . 
_. the Congress intended the con-~ 
tracting officer should have less — 
a authority. to: reconsider a final de- 
_.cision under thé. Contract’: Dis- 
putes: Act than he had to consider 
ta -final. decision ‘under the. Dis- - 
ge putes’ Clause, assuming, in both 
| ‘of. the 
> apnea: Addressing | this question : 


the timeliness © 


in Space Age Engineering, Ine., 


~. ASBCA No. 26028 (Apr. 22, 1982), : 
- 82-1 BCA par. 15766 (a Contract. 
- Disputes Act. case), - 
_. Services Board ‘stated. at page. 
783033: “In our judgment the con-_ 


tracting officer not only i is permit- 


ted to correct an erroneous ‘final | 
ee decision’ but has an. obligation to 


do so.’ 


Noted ‘upon. “the ‘atithorities 


_ cited, the Board finds that the 

- gontracting officer did have the 

. .authority ‘to. reconsider. his’ final. 

aS decision if he were disposed to do 
‘ids SO. - . 

: “Remaining for éongideration: is s- 

a the question of whether and, if so, 

. to: what extent the contracting of- 

a ficer may. have contributed by: his 


a ‘Disputes’ scat. : 
 ** * That Act, therefore, i is to be: taken:as. 

5 go aS intended. to fit. into the existing system 

and to be given'a conforming effect unless 

. a different purpose is ‘Plainly shown: ‘Pacif- 

a tc Far East Line, Inc. v. United. States, 21 

~ Ct. Cl. 71, 91, 544.F..2d 478, 489 (1976). | 


the. Armed 


Scion. or Peete to the’ con- ae 
tractor’s- delay. in. initiating its” 

_ appeal . to this Board. At. the - 
outset: we note that the question 
-- is not what the contracting officer 

? told the. appellant’ s counsel prior. - 
to the issuance of the final deci-° 
‘sion. . of. June 19, 1981, but. is 
rather. what he may have: caused 
appellant’s : 
after the issuance of that. decision. a 
“The record.‘clearly shows that a 
on July 29, 1981, appellant’s coun- 
sel wrote the contracting officer = 
- to. confirm. a. conversation between: a 


counsel . to. . believe 


which the lenecane officer. is 
said to have agreed to'respond:in 
writing concerning the possibility a 
_of.an informal conference and fur- 
ther exchange of. information bes 
tween the. parties, and also‘ ‘con- 
cerning the possibility of reconsid-» ae 

- eration of his decision. The con- 


tracting - officer has not: denied 


that he received the letter of July 
-29,°1981, but he has no recollec- 

tion of. any: ‘conversation with ap- oe 
- pellant’s counsel in July of 1981, 
‘concerning reconsideration. of a 
final decision. There is. no evi- 
‘dence’ in the record that the con-— 
tracting officer ever did make a 
written response to the July 29, 
1981, letter. The Board notes that’ 
the letter. was written to the con- = 
- tracting officer the. day. after the 
contracting ~ officer ~ at 
-agreed to respond in writing to = 
the possibility of reconsidering his 
decision as well as the possibility — 
of an informal conference between | 


the. parties and the further ex- — 


change of information: Since ‘the > 
duly 29, 1981, letter contains a 
contemporaneous description of a 


purportedly - i 
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eonversation® between the . con- 


_- tracting officer and appellant’s 
counsel on the previous day and 
since the contracting officer has 


no independent . recollection . of 


what. occurred’ in any conversa-. 


tion with appellant’s counsel in 


July concerning © reconsideration 
of the final decision, the Board ac-_ 

cepts the July 29, 1981, letter as | 
shall So advise. the Board i in writ- 


_ establishing that ‘a conversation 
between the contracting. officer 


and appellant’s counsel did take — 
place on July 28, 1981, and: that 
the conversation which occurred — 
is as described in.the July 29, 
1981,. letter. So finding, we.further | 


- find ‘that: on July. 28, 1981, the 


contracting officer: did hold. out 
_ the prospect to. the. appellant’s EH Se 
counsel that what was described - 
as a “final decision” would be sub- 


ject to-further discussion and pos- 
: sibly reconsideration. - 
If the contracting officer was of 


a the view that a final decision ‘on ; 
-contractor’s claims could not be - 


~ reconsidered, a’ natural. question 
arises as to (i) why he did not so 

_. advise appellant’s counsel as. soon 
-as the letter of July. 29,:1981, was 


received, or, alternatively, Gi) why 


he did not promptly process the 


letter. of July 23, 1981, as an 
appeal. since the language - em-- 


ployed in the letter indicates that 
the contractor was contesting spe- 
cific determinations the contract- 


- ing office had made. in .the final. 
decision... The contracting officer — 
failed to.-take either course of — 


action, however, and the Govern- 


ment has now moved to. have the ; 


appeal dismissed as untimely. 
The Board. does -not adhe 


that an appeal should. be dis- 
missed as untimely where the evi- 
- dence available indicates that the 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[89 LD. 


contracting officer’ s actions or in- 


actions may have contributed to 


: the delay of the appellant i in filing. 


an ‘appeal with ‘this Board. The © 
Government’s.. motion to dismiss 
the appeal as. untimely. is. there- | 
fore-denied. © 

‘Within. 20. days from the data of 
receipt — of this decision, either — 
party © desiring an oral hearing 


ing. 


. WItLiAM F. McGraw -_ 
Chief Administrative da bby 3 


| CONCUR: 


G: wea : Pacewoon pgs 
| Corea ae Sfuae 


UNITED STATES v. S o 
PITTSBURGH. PACIFIC CO... 


68 IBLA 342, 


Decided November 22, 1982 | 


Interlocutory. appeal and cross- 


appeal from prehearing confer- | 

ence order of Administrative Law 
Judge John R. Rampton, Jt 
limiting issues, assigning burden 
of proof, and rejecting Govern. | 


ment’s interrogatories in contest 
against mineral patent. applica- 


: tion. 


Affirmed in part, reversed in 
part, and remanded. | : 


1. “Mining | ‘Claims: SGontsea 


Mining Claims: Determination. of 
: Validity—Mining Claims: Patent 


An Administrative Law Judge i in a mining 


- contest may properly preclude. testimony 


at a hearing on remand on issues of geolo- 
gy; quality, quantity, and:continuity of ore, | 
and technology of a proposed beneficiation 
process where findings on such issues have 


B86) 


UNITED STATES 1 v. PITTSBURGH PACIFIC co. 


2 — November 22, 1982 


| : Pies aac e the: ‘Judge at an eee 
hearing and. approved by the Board on-- 


appeal, and no offer of proof is submitted 
- to the Board that would als aioe an n altered 
. finding. sae Teg: | 


2; ‘Evidence: Barden of Proof 
_ Mining Claims: Contests—Mining 
We Claims: Determination of Valid- 


; iy the Board. Lear a Coveninent 


ascertain whether a mineral patent appli-: 


s cant has made a discovery, the burden of 
- establishing. a prima: facie case ‘is properly 


assigned to the. Government. 


3, Administrative Procedure: “Ade: 


Law . Judges—Ad- 
Procedure: Hear- 


_ ministrative — 
‘ministrative 


- ings—Mining Claims: Contests— 


~ Rules of Practice: Hearings | 


_ An Administrative Law Judge has:the au- . 


thority to permit the use ‘of interrogatories 


and requests for production of ne 


ina Government mining contest. 


APPEARANCES: Charles B. Dene 


_ nahan, Esq., and Michael J: Gip-— 


pert, Esq.,- Denver, Colorado, for 
the U.S. Forest Service; Roxanne 
- Giedd, -Esq., and Curtis G. 
_ Wilson; ‘Esq., Pierre, | South 


Cac Dakota, for the State of South 


_ Dakota, intervenor; Horace: R.. 


_ Jackson, Esq., Rapid City, South - 


eee for Contestee. 


- OPINION BY eas 
_ ADMINISTRA TIVE J UDGE 
LE WIS 


LIN TERIOR BOARD OF LAND 
| APPEALS | | 


The U: §:: Forest. Sérvice (sik 
testant) has taken an interlocutory 
appeal pursuant to 438 CFR 4:28 

from ‘a prehearing conference 
order by Administrative : Law 
| — John R. sae ts Jr. ‘This 


application. _ 
Dakota v. Andrus; 614 F.2d 1190. - 
(8th Cir.), cert. . denied,. 449 ‘U. ae 


ea is joined: by ihe. State of 


South Dakota, intervenor, and the - 

_ contestee, Pittsburgh Pacific Co. 
(Pittsburgh), has filed: a cross- 
appeal. The order was issued on 
Dec. 28, 1980, pursuant to our.de- . 
cision in United States v. Pitts- 
burgh Pacific Co., 30. IBLA 388, 84. 
LD. 282:.1977),. in which: we. set ~ 
_ contest for additional evidence, needed to . aside. a decision’: dismissing the - 
; Government’ S:: 
‘Pittsburgh’s. mining: claims and 


eontest- “against 


remanded the case for. develop- 


ment.:of further evidence on cer- 
tain issues. The 3%-year delay. be- oe 
tween the issuance of our opinion — 

and © the © 
_Judge’s prehearing order was oc- 
casioned’ by the. intervenor’s un- 


Administrative Law - 


successful attempt to over. turn 


our determination that an envi- 
ronmental 


- Impact statement is 
not necessary in a mineral patent 
proceeding. . South 


Baz (1980). | 
~The Ee reer ana the snbaeve: 


nor have appealed from.Judge _ 
Rampton’s prehearing order - be- - 
cause they believe that it improp- 
erly limits the issues to be consid-— 
‘ered in the hearing on remand. 
- They further contend that the 
Judge has improperly assigned ~~ 
_ them” the burden of making | a a 
prima facie case on these issues __ 
when they already made a prima _ 
. facie case against the claims in | 
_ the earlier hearing, The contest- 


ant and intervenor also appeal 


the Judge’s rejection of their in- 
terrogatories to the contestee, and 
his requirement that the Govern- — 
ment delineate its new evidence | 

on certain - 


issues. In. its: cross- - 


eT 


ei ne contestes ichailenaes 


‘1 _. the Administrative Law Judge's. 
.. authority to permit the use of in- 


_- terrogatories by the Government 


or to order that they: be answered. 
- Before reviewing the particular. 
Yo provisions of Judge Rampton’s 
order, it’ may be helpful to cite 
those portions of the Board’s opin- 
ion that affect the scope of the 
ee proceedings on remand. After the 
_- previous hearing in: this. case, 
._. Judge: Rampton. dismissed contest 
- proceedings against Pittsburgh’s 

- 12 iron ore lode mining claims lo- 

~ cated in the Black Hills National. 
Forest, and held that. Pittsburgh’s 
mineral. patent - -application - for 
these claims. should be granted:. 
_ On appeal, the Board set aside the 

-- decision of Judge Rampton. and. 
ee om remanded the case, but also: held . 
- that: Judge Rampton’s decision “is 
well-reasoned, and. except. as 


modified: herein, the findings and 
' conclusions are accepted.” United 


< States v. Pittsburgh Pacific Co., 30 


~IBLA at.392, 84.1.D. at 284. The 


Board | explained why further 
a hearing in the case was B DEC CSE REY 
as follows: 


Be ‘ While. Pittsburgh: has subenitied sonar 
able evidence. which. indicates that a dis- 


covery has been obtained, there remain 


7 factors—some of which may be beyond the’ 


control of Pittsburgh—which could stand 


in the way of a profitable: mining oper-- 
. .- ation. After evaluating the evidence, we 
Se conclude: that substantial questions exist | 

with -respect.to adequacy and cost of water 


- supply, additional land, financing, labor 


-. costs, and expense of compliance with en- 
vironmental protection laws. 


30 IBLA at 398, 84 LD. at 286. 
ae The Board’s decision concluded: 


~ Any formal request to. consider new evi- 
dence as to ore values, energy availability 


= and costs, environmental ‘matters, or other 
items of expense. should be: presented to 


" the Administrative Law Judge for his 
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‘ paitae prior to. the shear i in Pe connee a a 
tion with the stipulation at Tr. 865 and. 
the problems discussed in United States v. - one 
Estate of Alvis F.. Denison, 16 ID. 238, : 


251-54 (1969). - 
-On remand, the: Adin istrative. oo 7 


Judge will have discretion to entertain any ee 
other: issues which he deems» ‘proper, in — 
order ‘to formulate the “required: findings _ 


and conclusions. [Footnote omitted]. 


30 IBLA at 414-15, 84 LD. at 295. pa ae 
[1] We. will first review Judge 
-Rampton’s order concerning es on, Os 
~gscope of the proceedings ‘on 
| ‘remand. This order precludes the” | 
introduction of testimony on (1). 
the geology of the area on which -— se 
the contested claims. are located; — 


(2) the quality, quantity, and con- | 
tinuity. of the iron-bearing materi- | 


al on the claims involved; and (8) 
the technology of the- proposed Sane 
beneficiation process, 
the amenability of the ore to ree > 
duction roasting. We agree with 
Judge Rampton that: further testi- se 


mony on these subjects is unnec- 


essary; the Judge’s findings: on gets 


these: subjects have been set forth — 


in detail in his Mar. 12,1974, deci- 
sion and subsequently. approved = 
by the Board. Although 1l years 
have now. passed since the contest 
hearing, there is no suggestion in 
“the record that the geology of the — 
area or the quality, quantity, and ee 
continuity of the iron-bearing ma- . ~ 


terial have changed. The technol- — 


ogy of the proposed beneficiation  __ 
process, if altered at all, has pre- — 
sumably. been. id. 
- hence the Judge’s finding that the 
ore from the claims is amenable 

~ to. the proposed. beneficiation proc- _ 
"ess, including reduction | roasting, = 


improved, . 


remains valid. . 


In. affirming Judge Rampton’ Ss a3 
sneer to allow further evidence => 


n the. three | aforementioned _ 


“[g91 LD. eS 


-including — 7 


een: ne 


a "UNITED. > STATES ue , PIPTSBURGH PACIFIC. co. oe a 


oe BBP 


- November 22, 1982 


hese issues, we = askenowiclag: the hold: 
ing. of Ideal Basic Industries, Inc. _ 
vw, Morton, 542 F. 2d 1864: (9th. Cir. | 
1976), that the Secretary. has a 
continuing “jurisdiction of the 
-. public lands until a patent. issues; - 
neither principles of res judicata 
nor - administrative - finality. will 
ao estop_ him. from. correcting | or re-- 
-versing an erroneous decision by — 
“his subordinates or predecessors. 

.... in interest. Jd. at 1867-68. 
the Forest Service or intervenor . 


Had 


‘submitted on appeal an offer of 
proof .that, if established, would 


have ‘compelled - a reversal. of 


Judge Rampton’s findings on. any 
of. three aforementioned: ‘issues, 
our. decision would be different. 
The two affidavits submitted by 


_ the Forest Service on appeal do. 
Judge. 


not.. meet. this - burden.! 


eu Rampton’ s refusal to allow testi-- 
mony on these issues is an exer- 


cise of the discretion vested in an 
Administrative Law Judge to con- 
duct ‘a hearing in an orderly and 


judicial manner. 43 CFR 4.433. In » 
light of the prior hearing, reflect- 


ed in 1,200 pages of. testimony, 


and the Board decision approving ° 
Judge Rampton’s findings, further . 


| evidence on these issues is unnec- 
essary. - 
[2] In. Tadge Ranipten! Ss ene 


ing conference order; the Forest: 


Service and intervenor were as- 
- signed the burden of establishing 


~ ata minimum _a prima facie case | 
_. on all- issues ‘presented at the 
hearing on. remand. Pittsburgh 
Was assigned the ultimate burden 
_.. of persuasion by’a preponderance 
of the’ evidence. In addition to the 


“We refer specifically to the affidavits’ of Jack A at & 


ac hs Redden and Robert L. Bennett. 


five ie issues set t forth i in ie Board's co 
decision at’ 80. IBLA 398, 84. LD. ~ 
285, ie, water supply, additional a 

; land, financing, labor costs, and 
environmental costs, the order ad- - 
dressed the possibility. that evi- 
dence on other issues. would be. re- 


ceived. The order specified that. if = 


the Forest Service or intervenor 


satisfied the Judge that new facts 


‘not then in: the record and un- 
available. at the 1971. hearing or 

changed economic factors existed, 
evidence could be received on four 


additional. issues: The economic 
feasibility of the reduction roast- 
ing . process; the direct cost. of 


mining and beneficiation of ore;” 


the availability and -economic 
feasibility of transporting the 
processed ore to market;. and the — 


existence of an expanding and 
viable market. for the. Processed a 
ore. 3 


The Forest Service and the in- 7 
tervenor now appeal that provi- 


‘sion of Judge Rampton’s order as- 


signing them the responsibility of 


establishing a prima facie case on 


all issues on which evidence is - 
presented. They argue that they 


should not: be. required to make — 
‘ another prima facie case, having 


done so. at the earlier hearing. 
They further contend that this . 
Board’s . decision ‘setting aside 


‘Judge Rampton’ s Mar. 12, 1974, 
decision indicates that the Board — 


found - that : Pittsburgh had ‘ not. 


overcome the Government’s. prima oe. 
facie case. In. this they err. If 
_ Pittsburgh had not overcome ‘the 
Government's prima facie case, no 
| further hearing would be. aot ye 


“28uch éosts should take ints : Soeitioration’ ‘the ardount. a 


oe yallalality, and cost of electric power" and natural Bas. : 
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- quired: instead, the claims would 


have been declared null and void.. 
See United States v. Taylor, 19 


~ IBLA 9, 82 LD. 68 (1975). 


-. Judge Rampton is correct in as- 
_ signing to contestee the ultimate. 
burden of persuasion by a prepon- 


derance of the evidence for all 
issues offered -into 
United States v. Taylor, supra at 
23, 82 I.D. at 73. Further, as to 


the five issues set forth in the 


Board’s decision at 30 IBLA 393, 


. 84 LD. at: 285, the Judge properly 
assigned to the Forest Service and 


-intervenor the burden of estab- 
lishing a prima facie case. United 


States v. Hooker, 48 IBLA 22, 27 
~ (1980). Where an application for a 
- patent has been filed, it is: essen-- 


tial for this Department to deter- 
_ mine whether all the requisites of 


7 the law have been met before a 
patent may issue. If evidence has : 


_ not been presented oh an essen- 
tial issue, or issues, dismissal of 


- the contest: will not fulfill this. De- 


partment’s obligation to act “to 


_ the end that valid claims may be 
recognized, invalid ones eliminat- 


ed, and the rights of the public 
preserved.” Cameron ‘v. United 
States, 252 U.S. 450, 460 (1920). 
This is why a further hearing has 
been necessary in this patent pro- 
ceeding. United States v. Taylor, 
supra at 25-26, 82 I.D: at 73-74. — 
Judge Rampton > ‘properly _as- 


| signed to the Government the 


_ burden _ of establishing” a prima 
facie case on those four additional 


issues set forth above in the first © 
paragraph under [2], which the 
Goverment seeks to reopen. 3 Be- 


"3 For the sake of sistas these (ours issues are pee 


o The economic feasibility of the reduction roasting — 


process; the direct cost of mining and beneficiation of the 
ore; the seetality and economic fees, of transport- 


__ DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 


- evidence. 


-ernment’s_ | 
requests were, as a whole, imma- 
terial and overly broad in scope; 
-we further reverse his decision 
that. rulings on. interrogatories. in- 
volving new or additional evi- 
dence not. in the record be -with- — 
- held pending submissions of more a 


[89.1D:. 


cause these issues deal with fac- 
considerable 
change over the past 11 years as, | 
_ eg. the cost of mining and benefi-— 
ciation, these issues. are properly | 


tors subject. to 


subject to reopening. See Ideal 
Basic Industries, ane Vax Morton, 
supra. 

[3] The final - issue on- “eppell is 


whether Judge Rampton properly _ 
held that the use of interrogator- 
jes and. requests: for production of 
documents was authorized in a 


Government . contest proceeding. | 
Having concluded that such use 


was authorized, Judge Rampton © 
held that the interrogatories and 


requests for production: submitted 
by the Government were “either © 
immaterial in the light of the rul- 


ings made or so broad in scope as 


to the areas of inquiry on which 


evidence may be received as_ to. 
constitute little more than a fish- | 


ing expedition” (Prehearing Con- — 


ference Order at 4). Rulings on in- 
| terrogatories involving | new or ad- 


ditional.evidence not in the te 
were withheld pending. submis- 
sions of more specific allegations — 
by. the Government, and. interve- 


nor. While we agree with Judge 


Rampton thatthe use of interrog- | 
atories and requests. for produc- 
tion is’ authorized in a. Govern- — 


‘ment. contest proceeding, we. re- 


verse his. conclusion that the Gov- 
5 interrogatories . 


ing the processed ore to market; and the existence of ¢ an 


@ expanine and viable market for the processed ore... 


and. | 
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| specific allegations. Our - reasons 


follow. ae 
. Judge Rumpton: tius: set forth 


| his authority to permit discovery 


in Government contests. at pages 
3-4 of the ae conrerence 
. order: | i eee 


In my: view, “discovery proceedings are 
one of the necessary aids in the conduct of 
an orderly .and judicious..hearing. Proper 


use. of discovery. techniques enables the 
| parties’ to properly present their respective 


evidence and arguments and ensures . 
against the elements of surprise and conse- 
quent delay... Within certain limits imposed . 
by statute or regulation, discovery proceed-. 


ings are to be encouraged wherever the 
ends of justice would be served. 


{ -have~ authority | to permit. dinsovedy 
‘under my. “general authority. to conduct | 
the hearing in an orderly and judicious: 


manner.” 48 CFR 4; 433. I can also make 


_. orders on such matters as may aid in the — 
43° CFR: 

en covery: 
and: maintains that 438 CFR 4.452- 


disposition of the: proceedings. 
4,452-1(a).. 


While I do not have ‘authority to eae. 


subpoenas for discovery purposes under 43 


CFR. 4.452-4, contestant’s interrogatories <i 


do not require subpoenas. They elicit infor- 
mation .from. parties to’ the proceedings 


and this form of discovery’ is distinguish- 


able from depositions ‘and interrogatories 
requested of persons who are not parties to 
the proceedings and. for which subpoenas 
-Mnight be required. . 
‘TI also have the power to hold prehearing 
conferences | 


documents production in lieu of a’ prehear- 


_ ing conference ‘where | subpoenas. are not 
ag required. 7 
Rulings: of the Interior Board of tea | 


- Appeals in the case of United ‘States V. 


Robinson, 21 IBLA 363, 388 (1975), are in 
_ point and are. consistent with the. above. 
- conclusions... . & ‘ ee 


| We ease argues, a that 
. thee applicable regulations. pre- 


clude the use’ of discovery tech- 
Sg interrogatories.. 
Regulation 43 CFR 4.452-4 is cited 


niques: .such © as: 


-and obtain among other — 
~ things, admissions of fact. 43 CFR 4. 452-1. 
This authority can. reasonably be con-. 
strued to authorize interrogatories and 


by contestee as setting forth the = 
. authority of .the Administrative 


Law Judge in mining claim con-- 
tests: ‘ ae a 


§ 4.452-4 ‘Authority of administrative 
law judge. shite Ones . 

. The administrative: ae vudee: is’ vested. 7 
with general authority to. conduct the 
hearing i in an orderly and judicial manner, 


including authority to subpoena witnesses 
-and to°take and cause depositions to. be. 
taken for the purpose of taking testimony 


but.not for discovery in accordance with > 


the act.of January.31, 1903 (43 U.S.C. 102-. 
106), to administer oaths, to call and ques- 


tion witnesses, and to make a ‘decision. 
The issuance of subpoenas, the attendance 


of witnesses and the taking of depositions 
shall be governed by §§ 4. 423 and. 4.26 


ae . [Italics added.] 


“Contestee. points to the com: 
plete. absence of statutes or regu- 


lations authorizing the use. of dis- 


in ‘Government -contests 


4 should not. be: viewed as a limi- — 
tation: on an otherwise. unbridled 


use of discovery. Counsel carefully 
_ sets forth the authority of other 


Boards within the Office. of Hear- 
ings and: Appeals to permit discov- 


ery and to order. sanctions; cita- 
_tions to the applicable regulations 
are provided. The express grant of 


such authority to. these Boards, 


counsel maintains, leaves no room 
-for the inference of similar au- 
. thority in’ the Administrative Law. 


Judge. | . 
-Use of dievoveey. 4 is uncommon 


in mining contests and is only ‘in- 
frequently 
Board. In United States v. Robin- 
~ gon, 21 
(1975), this Board held that an Ad- 
ministrative: Law Judge. could _ 


litigated’ before the 


IBLA 368, 82-1.D. -414.— 


properly. issue orders. ‘providing — 
for discovery in liew of a prehear- 


ge proved the use of interrogatories 


oe authorized 


ing eon ietenes. Pehinsee ap- 


- not requiring the issuance of sub- 


-- - poenas and held that the issuance 
of orders in furtherance -of..such 
interrogatories was within the 

. statutory and regulatory authori- 
ty of the Administrative Law 
~ Judge. The Board acknowledged, 


~ however, that an Administrative 
Law Judge lacked the authority to 


_ issue a subpoena duces tecum or 
-.. to issue a subpoena directing the 
attendance of witnesses at the 


taking of depositions for purposes 
| sa discovery. o 
Interrogatories. were emoloved 


— anid their answers ‘admitted: into 

~~ evidence 

~- Kaycee Bentonite Corp. 64 IBLA 
188, 89 LD: 262 (1982). Use of this. 

discovery tool. was unchallenged’ 


in. United States — v. 


in Kaycee and provided the par- 


. ties with a. useful device to 
-. narrow and clarify. issues and to 
ascertain information relevant to 
the subject matter of complex. liti- 


gation. oe 


‘Prior =™ case law of the: Federal. 


courts supports Judge Rampton’s 


- “view that the use of interrogator- | 


jes and. requests for production ‘is 


ae press statutory or regulatory. au- 
thority. In NLRB v.: Rex Disposa- 


- bles, Division: of DHJ. Industries, 
~ Ine; 494 F.2d. 588, 591-92 (5th Cir: 
= 1974), the court held that the Na- 


- tional Labor Relations Board 

(NLRB). should. permit discovery 
~ when good cause is shown to the 
* Board in order..that the rights of 


all. parties may be properly pro- 
_. tected. The NLRB has no statute. 
or. regulation expressly .author- 


izing discovery. NLRB v. Interboro 


oa. Contractors, Inc., 482 F. ad 854, 858 
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ee, in an administrative 
. hearing, despite the absence of ex- 


(2d Cir. 1970); iisctromes Design Be 
_and Development Co. v. NLRB, — - 
409 F.2d 631, 635 (th Cir. 1969). 
Similarly, in Trojan Freight Lines, 


Inc. v. NLRB, 356 F.2d 947, 948. 
(6th Cir. 1966), the court held that © 
the. denial of an application to 


take a deposition for discovery Pa. 


purposes was within the discre-~ 


- tion of the NLRB. See also NLRB 
v. Wichita Television. Corp., 277 


F.2d 579 (10th Cir.), cert. denied, — 
864 U.S. 871 (1960); NLRB v.. 


_Gala-Mo Arts, Inc., 232 F.2d 102. 
(8th Cir. 1956). This ; same policy of 
entrusting the use of discovery to — | 
the discretion of the Administra- 
tive Law Judge is found in Aririp 


v. Califano, 569: F.2d 1298, 1299 


(4th Cir. 1978). There, aclaimant .  — 
“black lung”: benefits: was 
denied his réquest that interroga- ~ 
‘tories be submitted to a treating __ 
physician. The court set forth its. 
policy-toward discovery succinctly: — ~ 
“The Act and regulations’ provid- 


for 


ing..for the administration of 7 


‘black lung’ claims do not provide ar 
specifically for the granting of in- 


terrogatories. “Therefore, the de- 


termination. of when to approve . ‘3 oy 
such requests was within the dis- 


cretion of the Administrative. Law 


Judge, and we perceive ‘no abuse 


of discretion in_his ruling:” Judge — 
Bazelon writes in Smith v. Schle- 


- singer, 518 F.2d 462,475 n.46(D.C. > 
Cir. 1975), that Professor Davis’ 
view in favor of discovery in ad-- 
ministrative proceedings was fol- 
lowed by the Administrative Con- = 


ference of the United States: and 
distinguished commentators. 


oe 91D. : os x 


Fi- 

nally, in McClelland v.. Andrus, 
606. F.2d 1278, 1286.. Mc. Cit... fe sxe 
1979), the circuit: court held. that. 
discovery must. be granted . iain: os" 
the. particular. situation a. refusal, 


a ot by the 
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es Ph ‘s0 ould 80 prejiidiée a 


eh party, as to: deny him due process. 
We hold that. the above cited 
- . Case 
Rampton had ample authority to. 
-. permit the use of interrogatories — 


demonstrate that J udge 


and requests for production of 


_ documents in the instant case. Be- 

- cause neither the request for an- — 
-- gwers to: interrogatories nor the 
request for production is backed | 
| Department’s subpoena — 
power, 43 U.S.C. §§ 102-106 (1976), 
Judge Rampton’s sanctions for a 
—--.party’s | failure to obey an order 
eae “compelling © discovery — may be. 
_. guided by Rule 37(b)(2)(A)- (C) of. 
the Federal Rules of Civil, Proce- a 


dure. - 


‘While af opealy Ganoaiee 


o that the’ Federal Rules of..Civil 


- - “Procedure are not expressly appli- 


cable to administrative hearings, 


| - McClelland v. Andrus, supra at — 
| ~ 1285, we. believe: that the rules — 


‘and the case law. derived there- 


: from provide helpful. guidance in | 
- regulating the use of discovery. 

~ Rule 26(b). limits the scope of dis- | 
- covery to matters, not privileged, 

_ -which are relevant to the subject: 
“matter involved in the pending 
action. A very similar rule was 
_. before the United States Supreme ~ 
Court. in’ Hickman v. Taylor, 329%: 
US. 495, 507 (1947), occasioning 
Justice Murphy to remark, 
longer can the time-honored cry 
of ‘fishing ‘expedition’ 
_.. preclude a party from. inquiring 

- into the facts underlying his :oppo- ‘ 


-nent’s..case.” (Footnote omitted.) 


- . We note. that. Judge. Rampton 
. found the Government interroga- 
tories and requests for production 7 
ae immaterial and SO broad in ae 


| 415-259 0 - 83 - 38: ; 


to the Judge. 


“No 


serve to. 


| of. a milage < as. to eorettuke: 


little more than a fishing expendi-._ 


tion. We believe the standard ap- — 

| plied by Judge Rampton in reject- 
ing the Government’s discovery =~ 
requests was incorrect. While we 
-.do not intend to rule on the pro- - 
priety of each of. the | Govern- 2% 
ment’s requests, we fail to see 
how its inquiry into contestee’s _ 


water supply, land. availability, fi- 


nancing, labor needs, and environ- 
-mental costs can. be described as. 
immaterial’ or broad. These are 
the very. issues for. which this) 
Board remanded — ‘this case for — 

hearing. = |.) 7 


Any use of discovery. to ascer- 


tain the economic. feasibility of 
the reduction roasting process, the ~ 
~ direct costs of mining and benefi- ee 
ciation, the. availability and eco- 
- nomic feasibility. of. transporta- Vasu 
and the -existence of Aoi" 
market for processed ore’ should _ 
precede the submission of more 
specific allegations on these. topics . 
Such discovery: =. 


tion, 


should aid the Government’ s for- 


mulation of these allegations. Rul- 
ings on any objections to such 
requests must necessarily precede - 
such submissions, contrary to the 


prehearing conference order, _ 


We intentionally abstain. from : ae 
‘ruling on the propriety of any in- — 


dividual interrogatory or request. 


for production. Contestee’s objec- . F 
tions and Judge Rampton’s rul- . | 
ings lack the specificity necessary = 


to make an informed review. 


La Therefore, pursuant to. oe aue “ 
thority delegated to-the Board. OF uo 
Land Appeals by ‘the Secretary. of 


the Interior, 43 CFR 4.1, the pre-- 


hearing order i is affirmed i in. part, ie f : 


594. ; 


reversed in part, and the case ‘re- 


-manded for further action consist- 
ent with this opinion. : 


ANNE PoInDEXTER: ie 
_ Administrative Ties 


WE CONCUR:. 


Bruce R. Harris 
Administrative Judge 


Gan M. FRAZIER tea 
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‘Decided Noicaiek 23, 1982 
Appeal by Capital Coal Corp., es 


from the Mar. 16, 1982, decision 


of . Administrative Law Judge 


Tom M. Allen, finding OSM juris- 


diction and thus sustaining the 


validity of Notice of Violation 
No. 81-I-25-20 as to violation No. 
1 but vacating it as-to violation 
~ No. 2 (Docket No. ‘CH 1- Gee. 


Reversed. 


a Surface Mining Control. and 


Reclamation Act of 1977: Admin- 


istrative Procedure: Generally— | 


Surface Mining Control and Rec- 


| lamation Act of 1977: Hearings: 


| Generally — 


~ Knowledge possessed by an “Administrative 
Law Judge but not appearing of record in | 


_ the case before the Board is not a suffi- 
cient basis for upholding a decision in a 
' formal proceeding under. the Administra- 
tive Procedure Act. LS. | | 


APPEARANCES:  Bugené . K. 


Street, Esq., Street, Street, Street, | 
~ Scott, and Bowman, Grundy, Vir- 
Coal - Corp. . 


ginia, for Capital 
Phillip J.. North, Esq... Office of 


the Field polelior: | ees : 
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of the Solicitor, 


violations, 


West Virginia, John Pendergrass, 
Esq., and Walton D. Morris, Jr., 
Esq., Assistant Solicitor for ‘Liti- 
gation and Enforcement, Office 
Washington, — 
D.C,, ‘for. the Office of Surface 
Mining Reclamation - and ‘En- 


ie forcement. 


| OPINION BY a 
_ ADMINISTRATIVE JUDGE ~ 
(PARRETTE 


” INTERI OR BOARD OF. 
- SURFACE MINING AND 
_ RECLAMA TI ON APPEALS — 


- Capital eeril Corp.; (Capital) has - 
appealed from the Mar. 16, 1982, . 


decision of Administrative Can 
J udge Tom M. Allen, Docket No. 
CH 1-157-R, holding that the. 


Office of Surface Mining Reclama- 
tion and Enforcement (OSM) had 
. jurisdiction under the 
Mining Control and Reclamation 
Act of: 1977 (the Act), P.L. 95-87, 


‘Surface. 


Aug. 8, 1977, 30. U.S.C. §§ 1201- 


1828 (Supp. IV 1980), and its im- | 
plementing regulations, 30 CFR | 


Chapter VII (the regulations), to. 


issue Notice of Violation (NOV). 


No. 81-I-25- -20, charging Capital 
with two violations of the Act: 


-. The. Administrative Law Judge 
- found the evidence insufficient to 


hold Capital liable for. one of the 
but affirmed |. the. 
second violation as validly issued, 


--. even though Capital alleged that — | 
the total area it had ‘disturbed. to — 
facilitate its coal mining activity 


was less than 2 acres. We reverse 
the decision of. the Administrative 7 


Law aes for: the: reasons . Bets 
forth. | 
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: | “Facts. 


7 On July 28, 1981, OSM Tiaipec: 
tor Carroll Blevins conducted an 
an inspection of an’ underground 

--. mining site in Steer Hollow of Bu- 


-chanan County, Virginia. The 


tal under contract with Wellmore 
- Coal Corp. (Wellmore), which held 


. 85). As a result of the inspection, 


_ Blevins issued NOV No. 81-I-25- 
20:on July 30, 1981, charging Cap- 
ital with (1) failure - ‘to install ade-. 
quate sedimentation ponds and 


other structures to control sedi- 


= mentation prior to the disturb-_ 
7 ance of an area by mining activi- 


‘in violation of ° 30. CFR 
7 17. 17 (a), and with (2) failure. to 


display signs identifying the mine. 


area at all points of access,. in | V10- 
lation of 830 CFR 717.12(b): 
| ‘During the course of the i inspec- 


ie tion, Blevins was informed by. 
identified - 


Hank Matney, who. 


himself as the owner and operator — 
~ of Capital, that the area affected 
- by the mining operation did not 


exceed 2 acres and that it. was 


a exempt from the Act (Tr. 15). Ble-* 
_ vins therefore visited: the engi-— 
neering department. of Wellmore 


to determine the acreage involved 


-and was told that the site occu-_ 
pied 1.35. acres, excluding the haul’ 


_ road, which Wellmore’s: engineer 


assumed. had been’ deeded to Bu- 


chanan County (Tr. 17-18). 


At the hearing, OSM introduced 


_ a.copy of. the map that accompa- 
‘nied. the- 


(Tr, 


deed:- to. Buchanan. 

_ County, which indicated that the _ 
--area of approximately. half of the 

ae haul road. Rl | by. aa Soa based 


ae “upon ° a. “40-foot: tightofway, was eae: 
_ 2.94 acres (OSM Exh. 1). Inspector —- 
Blevins. estimated that. the dis-- 
_ tance ‘from Capital’s mine site to 
Route 656 was in-excess of 2 miles 
22). .However, he didnot - 


mine was being operated by Capi- ™easure it (Tr. 13), and counsel 


for Capital objected strenuously to - 


the use of any maps accompany- - 5 
3 thes rights to the mine ‘and _pur- Ing deeds as a basis for determin- 
chased all: of Capital’s output (Tr. 


ing acreage. The Administrative | 
Law: J udge sustained the. objection - 

(Tr. 19-29), - 
would not accept any evidence as 
to acreage without a survey (Tr: 
28) and that, in any event,-he was 


not ‘concerned with how much - 
acreage was in the road, since he 
intended to decide the case on the. 
ground that any. contract miner 
doing business with Wellmore was 
intergrated with it economically’ 
(Tr. 29-30). Capital nevertheless 
subsequently. introduced testimo- _ 
ny by a certified land: surveyor — 
that its site, excluding the haul — 


road, was only 0.768 acres (Tr. 54-_— 
55), and that the haul road aver- 
aged 16 feet in. width. (Tr. 


by OSM. » 


- The second half of the, hearing a a 


was devoted. mainly to the issue of © 


_ whether there was an operational 
integration between Capital and — 
Wellmore, as the Administrative | 


Law Judge had concluded “was” 


true between — Wellmore and. its 


contract. miners. in a previous 


case. However, Capital continued . 
to assert that it was an. independ- 
ent contractor, not accountable to _ 
Wellmore except in. being re- — 


quired. to sell coal to it va 37-38, oe 


| wake o 


indicating -that he - 


57). 
That evidence — was” not rebutted 2 
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_ ration.” He went on to say, “The 
reasoning for . this finding» has 


been well substantiated in previ- 
ous decisions. from -the under-. 

_ signed, and. it is. unnecessary to. 
repeat. them again” (Decision. at 
2). In the absence of any rebuttal 
by .OSM .to Capital’s testimony 
that no surface drainage left the 

disturbed area, and in light. of the 
fact that the area has previously | 


_ been disturbed but had never had 


a sedimentation pond (Tr. 58-60), - 
the Administrative Law Judge 
-- was unable to find. that Capital 


- had failed to install adequate sedi- 
- mentation controls, and he vacat- 
ed that violation. However, he af- 


ae firmed the other violation as val- 


idly issued (Decision at 3). 
| Discussion. 


| ete: is no point in reviewing 


-.. the Administrative Law Judge’s 
decision with respect’ to the need — 
- for a sedimentation pond since 
res that issue is not before us. As | 

counsel for Capital states in ‘its 


_ brief, the primary issue in this 
- case is one of. jurisdiction. He 


— ~ notes that OSM was unable to in- — 
' troduce admissible evidence as to — 
- the size of the disturbed - area; 
_ whereas, Capital introduced evi- 
dence by a certified. surveyor to 
: show » that the. actual disturbed 
area - was only 0.768 acres. The — 
rest of Capital’s brief deals ‘princi- — 
pally. with the. Administrative © 
= Law ee s contention that the» 
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2 op fie written! opinion, the Ad- | operations! “of Capital and Well- _ 
- ministrative Law Judge found a. 
.. that although OSM has failed to 
establish that the mine exceeded 
2 acres, “the testimony was ‘suffi- 
_. cient to- subject applicant: tothe 
Act because of its being a contract - 
~ miner with Wellmore Coal Corpo-™ 


more are sufficiently related so 


_ that the operations of | one must be : ’ 


attributed to. the other. 


[1] Although it is entialy, ae os 


ble. that the Administrative Law - 


Judge had sufficient knowledge, 
on the. basis of general aires ; 
tion or evidence presented in> 
other cases, to. justify his oad. tee: 
conclusion. that the. activities of =. 
-Wellmore’s contract miners could — 


not be separated from Wellmore’s. 


own activities, the necessary evi- a : 
dence did not find its way intothe = 


record: before .us.. All we. know 
from - this record about the. eco- 


nomic integration of the two com- 


panies is. that Wellmore had the 


_ mineral lease, Capital mined for — : 
it. under. contract, and Capital. sold: 
the coal: it mined back to Well- — 


more at a fixed contract price (Tr. 


85-89, 42-45).. That is not a suffi- 


cient basis for upholding an ad- 


ministrative determination of eco- 
nomic integration in a.fformal-pro- 
' ceeding under the Administrative 
Procedure Act, where the evi- 
~dence relied upon is required to 
be of record.. 30. U. S. C. $ detneNe) *; 


(Supp. IV 1980). . | | 
Normally, such See rl pro- 


cedural errors by the Administra- | 
tive Law Judge would prompt us 
to. vacate the decision: and remand — 
the case for a new hearing. How- 


ever, we note that the judge who 


conducted the previous hearing is .. 


now retired, that the remedial.ac- — 
tions required by the NOV. had al- — 


‘ready been accomplished as of the — 

date of the hearing (Tr. 60, 62), 
and that no useful purpose would Fite. 
be served by putting the Govern- 


ment and the appellant to the ex- — 


pense of another hearing to pres- 7 


ent the evidence that should have . : | 
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_ Speen the hase for ae deciciun. in 


- _the record. before us. In such cir- 


- cumstances, 


given the. benefit of the doubt. . 


Fa Accordingly, the decision of ihe : 
md Administrative Law Judge sus- 


taining: the validity ‘of. violation 
No. 1 of N ov } No. 0. 


: reversed. 


‘Berwarp Vv. ‘Parnirtit” 


Administrative Tudge me 


We CONCUR: 


oN EWTON Ce 


4 Metvin J. Mirxin = 
fs Sereda Judge -: : 


ue APPEAL OF. TUCKER & 
ie ASSOCIATES CONTRACTING, 
. INC. 


| tp IBCA-1468-6-81 


Decided Nevenibes 20, TL 982 | 


4 “Contract, No. 14-16-0009-79-631, 
. Fish and Wildlife Service. hes 


"Sustained i in part. 


7 cL Contracts: 


tions—Contracts: 


; furnishing concrete bases for lighting fix- 
tures is denied: where the contract re- 


-- quired the furnishing: of an operational — 


: lighting” system and there were other con- 
tract. references to : 


, fair play requires. 
that the - applicant. (appellant), pe . 9 ' Contac bons - 
_Operation:. 3 Changes. and Extras— : 
Contracts: Construction and Op- 
- eration:. Drawings: and Specifica- 
81-1-25-20 i 
: and Operation: ‘Duty to Inquire - 


Coutrucida. “and” 2 
-” Operation: ‘Changes and Extras— | 
Contracts: :Construction and Op- | 
eration: Drawings and Specifica-. 
Construction - 
__ and Operation: Duty to Inquire | 
- A contractor’s claim for the added cost of 


jets requirements for: . 
mounting and bases. The omission of the - 
-. -referenced detail for the bases on the ap: 
ne plicable drawing vi was an obvious omission - 


~pellant; 
3 Department - 


7 that ree on ‘the contractor a duty t to in- - - a 
are ee Se Ree: 


‘Conanucton: and 


tions—Contracts: * Construction 


ook claim for ‘added. work. to create a swale ie oe 

- in roadways-is allowed where the drawing __ 
shows. the existing subbase to contain the. a. 
7 eauired swale. 7 : 


a Administrative Judge a hy a a 3 Contec Performance or De ; 


. fault: Inspection ee. 


. A-claim for the costs of sopeel: ocnicrete f 
_--. for failure to meet the air content require 

= ome of the contract is sustained’ where 
the test instrument indicating nonspecifi-. _ 
cation results was not an approved stand- 
ard for measurement and testing with an 
— ape instrument was not timely made. sop, # 


y A. Contacts ‘Performance: or De- ran 
fault: Acceptance of Performance eee 


"oh claim’ by the. ‘Government for ‘a. ‘credit ba 

- due to- the deletion of a specification re=. 

oe. quirement, for. calcium chloride in a‘road-— | 
“way base course is denied where the pur- - 


ported. deletion was mmade by an unauthor- 


ized person ‘and the-nonspecification base .. : 


course was accepted by the. Government 


with knowledge of the omission of calcium — : 
Saad: ae | ? 


APPEARANCES: Richard M. ‘Sule a 
_livan, Esq.; Attorney at Law, Car- — 
roll, Chauvin, Miller, & Conliffe,  _ 
Louisville, Kentucky, for the Ap- 
O’Nan, — 
Denver, — 


Gerald D.- 
Counsel, . | 
Colorado, for. the Government. 
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OPINION BY 


_ ADMINISTRA TIVE JUDGE 
oe LYNCH — 


IN TERI OR BOARD OF 
CON TRA CT APPEALS” 


"Appellant ‘was awardéd a fixed 
price construction. contract in the 
amount of $593, 671 on Aug. 18, 
1979, “for the — construction ‘of 
raceways at ‘Wolf. Creek National 
Fish Hatchery at | Jamestown, 


Kentucky. Appellant claims that 7 


the contracting officer erred in re- 


~ fusing to allow equitable adjust-_ 
‘ments claimed for (1) the addition 
of concrete bases for light stand- — 


_ ards, (2) removal of crushed stone 
between the raceways, (3) rejec- 
tion of concrete, and (4) the dele- 


tion .of. calcium chloride in the 
base. course of. dense. grade aggre- — 
gate. The parties have stipulated 


that appellant should recover the 
| amounts claimed under claims 1, 
2, and 3 if the Government is 


found to be liable. The claims will- | 


be considered separately below.. 


Discussion and Findings” 


“Claim 1—Concrete bases. for. 


light standards. Appellant con- 


tends that the contract drawings 


failed to show any concrete bases 


for the lights, and that in reliance 


--upon the drawing, the bid did not 
include the cost of concrete bases. 


~The Government. required that 
the bases be furnished and denied 


appellant’s claim: for $1,435.14. 
Appellant urges that the failure 


to include the detail: for the con-— 
crete bases on the drawing gives 
- rise to an ambiguity, and that its 


. reasonable interpretation that the 
bases were not included should ‘be 


E | ‘accepted under the rule of contra 


_proferentem.. The Government 


"DECISIONS OF ‘THE DEPARTMENT OF THE INTERIOR 


the specifications. 
‘states: | 
lighting.” Division 16, 1 GENER- © 

AL states: 


proval.”’ 
UREMEN TS AND east TS, 


agrees that the icine omitted ae 
the detail for the concrete bases, — 


but claims that the bases were re- — ; 7 
quired by the note on the drawing. 


stating: “Mount pole on concrete © 
base—See detail” and by refer- 
ences in the ‘specifications: to the 


“inclusion of the mounting devices, 


method of support, or concrete 
bases. The’ Government contends | 


that the obvious omission of a 

detail on the drawing placed a 
duty on the bidder to seek clarifi- 
cation, if needed, and that pro- 


ceeding without seeking clarifica- 
tion was at appellant’ S risk. 


A summary of the work re- — 
quired under. the contract is con- 
tained in. five numbered para- 
graphs at the beginning of Divi- 


sion I—General Requirements of 
Paragraph 4 
‘Installation of overhead 


“B, Fixtures shall be 
delivered to the premises com- 
plete, including mounting devices 


_. and components necessary for the 

- proper installation and operation. 
©. Complete description of all fix- 
tures, including method of sup- 


port, name of manufacturer, dis-. 


tribution curves, photometric data 


and tables of coefficients of utili- 
zation shall ‘be submitted for ap- | 
Division 17, MEAS- 


provides.as follows: 


IV Schedule IV _ cal | 
. A. OVERHEAD LIGHTING—Item 1 of the | 


Bidding Schedule IV. 


‘Te Payment will be aie at the iain | | 
sum price bid therefor in the Bidding 
Schedule and shall include the cost of all — 


_ labor, materials, and equipment. required 
to furnish and install, complete and oper- 


ational, the overhead lighting at the Wolf _ 
Creek National Fish Hatchery site. . | 


= [e91D. ae 


mounted — 


— w/6! - 
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2. The coe shall inélude nonerete bases, : ; 


anchor bolts, standards, fixtures, excava- 


tion and backfill for conduit, conduit; pull 


boxes, wiring, switches and appurtenant 


— work; as shown on the cranes and pec 
fied. | 


: Drawing 13 of 13 j is 5 entitled “Blec- | 
trical Plan” and contains the fol-. 


lowing notation opposite a symbol 
indicating the various locations on 
_ the drawing where lighting fix- 
tures are to be installed: 


~ #C724G53 W/Nema Type III Dis- 


tribution and 400 W high pressure 
| sodium: lamp. Mount on 30’. pole 
#C690H19X.. 


- Mount pole. es concrete oes ' required or not. The other refer- . 


ences to the overhead lighting and ~~ 
the fixtures are all consistent — 
with the requirement that the 
bases: be furnished by appellant. — 
At most, the omission of the con- » 


~ Arm—GE | 


| | ‘see detail.” 
_ fj There i is no question. that the 
. ‘referenced detail of the concrete 


tas bases for the lighting standards — 
was omitted: from the drawings. - 


~ However, the specifications make 


several references to the lighting 


_ fixtures. being complete with. the 
‘mounting. or the base. The sum- 
| mary of the work specifically re- 


_ quires the installation of overhead. 
_ lighting. Division 1, paragraph K 


provides: ‘“‘The Government will 
not furnish any. materials, sup- 
plies or equipment.” Appellant’s 


-up without a base (Tr. 42). In view 


-.. of the various references to the in- 


stallation of a. complete lighting 


; oe system, and the inclusion of the: 
- mounting’ or base for the. light. 


standards, the question. unan- 


_ swered by appellant is how an — 


operational, lighting system could 


be. furnished without, the concrete 


bases. — 


lighting fixture—GE. 


Appellant does wie eealain hee : 


it could fulfill its task of installing _ 


an overhead lighting system with- 


out providing a base required for on 


erecting the standards. The var- 
ious references to the mounting or 
base being included with the fix-. 
ture and the fact that. appellant i is 


specifically advised that the Gov-- 
ernment is not furnishing any ~ | 
‘material or supplies indicates that _ 


appellant must consider the . 
means of mounting the light fix- 


tures. The omission of the detail — 
for the concrete bases cannot be 
Considered as creating an ambigu- - 


ity. as to whether the bases were _ 


crete base detail alerts the appel- — 
lant at the bidding | stage that he 
must inquire as to the specifica- 
tions for the base to be supplied, 


not as to. whether a base: is re- % | 
quired. We. agree with the Gov- 


ernment’s reliance on George E. 
Newsom, Contractor, VACAB No. 


1500 (June 3, 1980), 80-2 BCA 
. 14,490 for the proposition that the 
president, Mr. Donnie E. Tucker,. 
~ -admitted-in his testimony that the 
light standards would not, stand 


bidder- is‘required to. seek: clarifi- - 
cation where there is an obvious 
omission of a detail, and proceed- ' 


ing without. seeking clarification 

is at appellant’s own risk. We find — 
that. the concrete bases “were. 
clearly required ‘by.-the specifica-- 


tions regardless. of .the obvious 


omission of the detail. drawing. - 


Claim 2—Removal of. sched 


rock between the raceways. Ap- 
pellant contends that sheet 20f138 . ~ 
of the.contract. drawings indicates : 


Ss the 
. course'and in the subbase as well. 
.. In the detail, an arrow to the 

-swaled subbase follows the legend: 


| 600. | 
. that the arietne. crushed rock 


.. base had a 2 inch fall from the 
edge of the raceway to the center 
of the road, when, in fact, the ex- 
isting crushed rock base was level 
_ thereby - requiring additional re- 
- moval of. rock to bring the grade . 
: Appellant: 
ie claims $2,678.88. for additional — 
_ work to create the required swale. 
- The Government. agrees” that no 
~ swale was present in the existing 
~~ actual conditions, but argues that — 
the only reasonable interpretation 


to. its ‘proper level. 


_of the drawing shows the contours 


across.: the existing. subbase to be - 
flat with the new. contours for the’. 

finished product showing a swale. 
drawing 
indicates that hashed lines repre- - 
sent the. existing | contours, . and 
the Government — contends" that 
such. hashed lines - crossing the . 
roadways between the raceways 
are basically flat. In testimony, 
Mr. Tucker agreed that they ap- 
peared, to be basically flat (Tr. 46, 
_ 47). The contracting officer testi- 
fied that a swale of two-tenths of 
a foot. would be physically visible © 
at the centerline of a 16-foot (Tr. 
72). Appellant claims that the con- 
tour lines across the. roadways 


The legend on the 


~ could hardly: depict a variance. of 


. two-tenths of a foot ona drawing 
~ of a 16-foot: roadway drawn to the 
’ -geale of 1 inch to 40. foot. Addi- 
so tionally, the detail for the road- 
| ‘drawing, 
which the Government argues is. 
representative of the. completed 
_ work, does show: the swale in both | 
finished — ‘paving — ‘and base 


section © on the | 


_acisang crushed r rock subbase. 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR . 


12] Abate from the en tae nes | 


officer’s testimony. regarding his =~ 
observations on a site visit, there 
is nothing to- ‘support the. conclu- ts 
sion that the presence of an exist-. 
ing swale would be visible to one — 
viewing the site. There is no evi- 
dence that appellant relied oh.a 


site visit. He contends that. he 7 


relied on the plans. which show. 
the swale in the existing crushed 


rock subbase in preparing his bid.” 


Beside the notation of the scale, of 
1-inch equals 40 feet is a graphic 
‘scale with markings from 0. to 120: 
feet measuring 1%. 


would indicate that. the depiction » 


of the roadway was actually on a 


scale of 1. inch. equalling more 


than 80 feet. The 16-foot: roadway 
"measures only three-sixteenths of —. 
an inch on the drawing. Thus, the =~ 
_two-tenths of 1 foot variation over. 
16 feet. represented by. line only 
 threé-sixteenths of an ‘inch long: 


would. hardly. be discernible. We 


note that the scale for' the detail 
of the roadway section is on a_ 


different. scale of one-eighth-inch 


-eguals 1 foot. In the latter illus- 
| tration, tthe actual measurements 


appear to be to the indicated - 


_ seale. In view of the inability to 
show the swale or the lack of it in 
the contour line only three-six- 
-teenths of an inch long, the only -_ 


indication. on the drawing of. the - 


existing condition of the subbase _ 


is on. the: detail | which. clearly he 


- shows. the — ‘existing. ‘subbase to — 

have the swale. We find the draw- _ = 
_ing was defective in showing the : - 
subbase to’ contain. a: swale, an 
appellant was “required: . to. da 
- added work to create . the swale 
met did. not actually exist. 


Claim siege sieve of. congrete. 


(89 LD. ee, oe. 


inch. | This — 


ee oom” 
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Gone Sis, ‘for ie: raceway pera 
tures pursuant. to Section 03300 of 
the contract, with the concrete | 
_ having an air content. equal to 5 
percent, plus or minus 1 -percent 


| by: volume. Section 01400 of the 


contract specifications made it the. 
responsibility to 


contractor’s 


- ‘gecure. the services. of an” inde- 
- pendent testing laboratory. to test. . 
the concrete. After warning the | 
. contractor ‘on ‘several occasions » 
that. the. concrete was not meeting . 
- the air content requirement, the 
Government warned on May 31, _ 
- 1980, that. the next. placement of ‘ad 
- concrete not meeting the specifi-. 


cations would be rejected. ‘The 


contractor was advised by the - 
project inspector. of the method by. 
' which air content would be meas: - 
ured. and. that: che may elect to 
'._- have someone on site to provide 


an acceptable test for air. content 


(GX B). The following workday, 
~ June-2, 1980, the Government re- 
jected two loads of concrete on the 

_. basis. of tests of the air content 
with an alcohol gauge. Appellant 


a claims. added costs of $824. . 


Appellant had no testing per- : 
sonnel onsite. However, the con- 
crete . supplier came to the site 
‘with an approved. gauge after the 
Government test with the alcohol 
_. gauge. The’ Government test of. 
the first truck showed 2.2. percent — 
air content. A second test shortly 
thereafter read 8.1 percent. The 

-. concrete supplier arrived approxi- 
mately. 50 minutes later and. his” 
test. showed 3.2-percent. On truck 

~ number two the Government. test 
. read 2.0 percent and a second test. _ 
read 2.5 percent. The testby the. 


7 . concrete supplier. was 3. 1 percent. : 


Appellant ¢ ee fiat fied one 
crete was wrongfully rejected ace. 
cording. to’ tests made with an un- 
authorized . gauge. 
ment. does not. dispute that its 
- gauge was not a contractually au- 
thorized. ASTM. testing method, 
but rather. that appellant. had 


The. ‘Govern- 


adopted. its. test ‘gauge: by failing © 


to have a. representative there 


with a proper gauge. Appellant - 


contends that a testing laboratory - 
advises that the concrete will lose 
entrained. air at.a rate of one-half is 
| percent, per. half hour. : 


The issue. here is. ie. die a 
Government could properly reject 


the concrete based. on meas- 


urements ‘with a device not. meet-— 


‘ing the contract. testing require. 

ments. Government Exhibit Disa 
document on. air-entrained. -con- 
crete by the Portland Cement As 
sociation. This document discusses 
the use of the alcohol gauge tode- — 
termine the “approximate air con- © 

tent” of. the aes peace es 


with the statement: 


‘The test can be periirined | in ‘only ¢ a ee . } ix. 
- minutes. It may be especially” useful ins 0 


checking air ‘contents in small areas near 


the surface that may have suffered reduc- 
tions in air.content_ because of faulty fin-~ 

ishing procedure. It is. not a substitute, 
_ however, for the more. accurate Pressure 
and volumetric methods. : a 
[8] ‘The same ‘document 4 recom- ee, 
‘mends— acceptance tests for air 

content 
charge from the— mixer” 


“Immediately after dis- 
with — 
either’ of. two “ASTM: approved - 


tests. practical for. field testing,. - 
Le, pressure method | or volumet- 
ric method. The contractor. was 
responsible for securing and plac- : 
ing concrete in compliance with 
the: Bey sO VEvet the a 
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‘contract did 1 not require appellant | 


to test each truckload of concrete 


_to show compliance. The parties — 
had agreed to use ASTM standard 


testing methods to determine -ac- 


ae ceptability of the concrete. The 


failure of appellant to have an ap- 


proved. gauge at the site did not. 
constitute acceptance of a gauge 
~ not meeting this standard. In fact, 


appellant disputed the readings 


on the nonapproved gauge by 
having the concrete supplier: test: 

-. later with an approved gauge. 
| These later tests showed a higher . 
a percentage of air content than the 


alcohol gauge, but less than the 
specification requirement of 4 to 6 


percent. There are no tests. ac- 
cording to the manufacturer’s rec- 


ommendation © immediately - after 


- discharge from the mixer with an 
approved gauge. Therefore,. we 
~. Cannot. presume that a prompt | 


test with. an approved gauge 


ance or rejection, it must subject 


_ the supplies to that test before re- _ 
jecting. See Weston Instruments, 


-Inc., ASBCA 10779 (May 18, 1966) 
66-1 BCA 5598. We find that. the 
Government - ‘improperly. rejected 


a the two truckloads of concrete. | 
‘Claim 4—Deletion of Calcium 7 


| Chloride: Division 2 of the con- 


tract, Section 02600-1, I. GENER- 
AL, B. 2, provides the contractor 


| furnish: 


Dense graded cen ree course e (with, 

an ‘The. provi- 
sions of Section 208.1.0, 208.2.0, and 208.3.0 - 

inclusive of the. above-meritioned highway 
specifications shall pertain to the place-- 
- Ment of dense. graded aggregate base — 


calcium chloride admixture). 


course and shoulder material as. indicated 
on the drawings. (Note: Sections 208.1:0, 


~-208.2:0: and 208.3.0 refer to the State of 


Hentacke sr ean 


a DECISIONS. OF THE DEPARTMENT OF: THE INTERIOR 


[89 LD. | 


By letter ‘dated May 23, 1980, the , 
‘Engineering a 


Chief, Denver | 
Center, Mr. James Lundeen, con- 
firmed the deletion of the require- ; 


ment for calcium chloride in. the 


- base. 


dense-graded — aggregate - 


course, and advised that the cost — - 
of this item is considered minor 


and considered to be a_ no-cost 


change. without the. requirement 


for a formal change order (AX 20). 


By letter dated June 5, 1980, Mr. 


Lundeen confirmed the deletion of 
the requirement, but asked for a 
price proposal for the change, 


stating that 19,800 pounds of the 
material would have been re-— 


quired. for the project. Appellant : 
offered a reduction of $119 by 


letter dated Dec. 8, 1980, but — 
_ argued that calcium chloride had 
‘not. been. included in its bid be- 


cause Kentucky specifications no 
longer ‘required it and because it 


- would have shown an improper — had negotiated to its detriment 


air content. If the Government ; 
agrees to.a standard for accept-— 


with the asphalt supplier in reli- 
ance on the May 23, 1980, letter. 


No agreement was: reached: on the. 
amount of the reduction,’ and the © 


final - Serae of ‘the contracting 
officer, Winston Jacobson 


‘(dated “ae ig. 1981), was that the 
contract requirement was deleted 


and that the Government was en- 


titled to a deductive change order as 


in the amount of $1,344. 3 
Jn-a memorandum to. the file | 


dated May 18, 1981, concurrent — 
with ‘the final decision, the con- 


tracting officer discusses the basis 


for his decision. He states that the 
direction to delete the calcium ~ 


chloride at no cost’ in the May 23, 


1980, letter exceeded the authori- 


ty of Mr. Lundeen, who was also. 


the contracting. officer’s ae : 


ized representative (COAR). 


states that the direction was ~ _ 


BOT SO 


states” 
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4 ae by ‘the: COAR’s eiten: of | 
June 5, 1980, affirming the dele- 
tion, but asking for a.price propos- 


al. He refers to the contractor’s 


7 awareness of the COAR’s authori- 


ty by reason of acknowledging re- 


- ceipt of the COAR designation 
letter (AF 1). Both the May 23 — 


and June 5 letters. indicate that a 


copy was sent to the contracting 
_. officer. 

_. letter is dated Aug. 16, 1979, and 
“Approval. _ of 
monthly payment estimates. and 
’ changes in the work resulting in 

adjustments in cost to.the Govern- 
“ment and/or in. contract time is — 

oo en reserved for the Contracting Off 
cer.’ 


The COAR.- designation 


in = part: 


[4] The position of the: nce 


7 | ‘ment that. the COAR. lacked the 
- authority to issue the May 23 di-— 
--rective deleting calcium chloride - 


must necessarily apply to the 
June 5 directive. If the deletion 


were to be made at no change in» 


the contract price, then the May 
~ 23. directive would appear to be 
_ within the authority of the COAR. 


However, the June 5 directive is i 


clearly - outside: the authority of 
- the COAR because it purports to 
authorize a deletion. which would 


result in an. adjustment i in cost to 
This was..a. 


the Government. . 
- matter expressly reserved for. the 
contracting officer. With knowl- 


edge that the work was proceed- - 


ing: without the addition. of the 


calcium chloride to the aggregate. 


base course, there is no indication 


in the record that the contracting | 
officer took any action to. author-. 
ize the change until his. letter. to « 


the appellant dated Mar. 12, 1981, 


- claiming a. credit of $1,344 (AF 7 


1980 (AF 28). | 
_the contracting officer’s action to 
authorize the deletion and claim.a 


08), This 1 was over 3 wioathe afiee 7 


the work had been accepted as 


substantially complete on Nov. 25, | 
“We consider _ that 


credit: came too late.. He had -al- 


ready accepted the work with 


knowledge that it did not comply 


with the specifications in regard > 


to the omission of calcium. chlo-— 
ride from the aggregate base . 


course. Having accepted the work ° 
with knowledge of the unauthor- 

ized deviation from the specifica- _ 
tion, the acceptance must be ac- 


corded the finality and. conclusive- 


‘ness provided in Clause 10(f) In- 
spection and Acceptance: We find » 
‘no merit to the Government’s 
claim. for a credit because of the _ 
omission of calcium chloride be- _ 
cause the unauthorized specifica- 
tion deviation had . already: been. 
accepted. . 7 ae 


~ 


| Summary - | 


In ‘accordance with ‘the above _ 
: findings and the stipulated agree- 
ment. of the parties respecting | 
‘quantum, we find that appellant — 
is entitled: to recover $2, 673.83 for 


added. work to create a. swale in 


the roadways and $824 for im- 
properly rejected concrete fora 
total amount of $3,497.83 plus. in- 
terest to be computed in .accord-— 
ance with the provisions of the | 
Contract Disputes. Act of 1978. -Ap- Pan 
pellant’s claim for furnishing con- _ 
crete bases for lighting fixtures.is 

~ denied and the 7 
claim fora credit for omission of 


Government’s _ 
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; baleiuin chloride in he aggregate 


oooh pases course is. denied. 


"RUSSELL C. Veen 
| Administrative sca 


pao _ 
— Wruuiam F. McGraw - ay 4 
: cd Administrative udge 
ee “VIRGINIA FUELS, INC. 
4 IBSMA 1850 


“Decided November 30, 1 982 e 


7 Appeal - by ‘Virginia Fuels, Ine. . 


and Mole Coal Co., Inc., from the 7: 
_ Mar. 17, 1982, decision of. Admin- 
: istrative ‘Law Judge Tom M. | 
Allen, ‘upholding OSM. jurisdic- gu 
tion and thus sustaining the va- oe 
lidity of Notice of Violation No. ie 
 81-I-73-12 and Cessation Order — 
81-I-73-3 as. to Virginia : 
Fuels, Inc., but vacating them as_ 
to Mole Coal Co., Ine. (Docket » 
Nos. CH 2~21-R and CH 2- asa decision of Administrative Law 
Judge Tom M. Allen, Docket Nos: | 
CH 2-21-R. and. CH 2-33-R, in ~ 
which he held that: the Office of 
Surface Mining Reclamation and 
= Enforcement (OSM) had jurisdic-. 
tion under the Surface Mining 


No. | 


_ Affirmed as modified. 


. 1. Surface. Mining’ Control: Pere 


Reclamation Act of 1977: Var- 
_- jances and Exemptions: 2-Acre . 


The area of an access and haul road used 
_ by more than one. coal: mine operator is” 


1977 (the: Act), PLL. 95-87 (Aug. 35° 
1977), | 
(Supp. IV 1980), and its imple 
-30 CFR 
Chapter VII (the regulations),. to fone 


properly > attributed, at least in part, to 
each operator in. calculating the extent of 
the surface area affected by that. operator 


-.. for the purpose of determining whether - 
~~ the operator’ qualifies for the 2-acre ex- 
. emption of sec.’ B23(2): of the Act and: 30 
a» CFR. 700. 11(b). cs are | 


oe Surface Mining Contra: and . 
2 Reclamation Act of 1977: Appli- 
~~. eability: 
Mining Control and Reclamation 
Act of 1977: Roads: Generally. 


2 aoe A road used in ‘surface coal ‘mining and 
hes reclamation a handy is ome to regula-. 


~ Generally—Surface 


_ DECISIONS OF THE. DEPARTMENT OF .THE INTERIOR - 


— Co.,. 


of the 


menting - 


No. ne 
- Order (CO) No. 81-I- 73-8, charg- -.~ 
ing VFI with three violations of - 


tion : by OSM; cles it. is shown to be ss ee - 
maintained with aa funds. Dee ao 


APPEARAN CES: 


Inc., 


gation | and Enforcement, Office 
‘Solicitor, 


ae * OPINE ON BY. | 
_ ADMINIS TRATIVE J. UDGE 
_PARRETTE | 


IN TERI OR BOARD OF. 
. SURFACE MINING AND. - 
” RECLAMATION APPEALS © re 


"Virginia Fuels, Inc. (VFD, and 
Mole ‘Coal: Co., Inc. (Mole),. have 
appealed from ‘the Mar. 17, 1982, 


Control and Reclamation Act of 
80 «USC. §§ 1201-1328 
regulations, . | 
issue. Notice. of Violation (NOV) - 
81-I-73-12 ‘and » Cessation. 


the Act and with failure to abate — 


one of the violations. Judge Allen ote 


found the evidence insufficient to ~~ 
hold Mole liable for the violations, bSiy 


ae (OID. a 


“Dennis a ae® ante 
Jones, Esq., Tones and Godfrey, 
_ Lebanon, Virginia, for Mole Coal _ 
| and Virginia Fuels, 
~~ Ine. Mimi— Methvin, Esq., Office — 
~ of the Field Solicitor, Charleston, 
_ West Virginia, John Pendergrass, — 

_. Esq., and Walton D. Morris, Jr, 
Esq., Assistant Solicitor for. Liti-. 


ss ; Washington, — 
~—DOA., for. the Office of Surface 

Mining» Reclamation | -and_ ‘En- | 

: forcement. | | 
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— but t (for reasons , that are. unclear) | 
~ ‘both: companies appealed,? 

a tially. on the gound that the total - 
area. they had disturbed to facili- 
- tate their coal. mining activities 
~. -was less than 2 acres.-We affirm 

the decision of the Administrative 


essen- 


. fied. 


| Facts 


On Sone 28. 1981, OSM Jnspéot 
: tor Bill Amett ones an in-— 
| ‘underground | 

‘mining ‘site. on ‘Big Log Branch. of 


spection._ sof ~ 


Poplar Creek, off Route 604, in 


the mine and‘had done the faceup 


for it (Tr. 6-7, 25-26, 63). Upon 


completion . of the . 


arate . violations of. the 


surface . drainage through a sedi- 


mentation pond or a series of sedi- | 
_ mentation ponds, in violation of | 
_ 80 CFR 717.17(a), and. (3) failing to 

‘maintain the access. and haul | 


~ roads. adequately,. in violation of — : 
- road used by Mole. and VFI to en- 


| " compass. 0.25 acres, excluding the: — : 


80.CFR 717.17()(3). Nov. 6, 1981, 
_ was set as the.abatement date. 


When Inspector Arnett — re- 


| turned to the : site on | Nov. 6, she 


— " 10SM-did not ce Judge “Allen’ 3 Mscicion vacating : 
the NOV and-CO as to Mole;:thus, the only: real ‘issue 


before the. Board i is OSM jurisdiction over VFI. 


inspection, — 
Arnett issued. NOV No. 81-I-73-- 
12 to both: Mole and VFI because | 
each company . had referred. his 
questions regarding the. mining ~ 
operation to the other company . 
(d.). The NOV charged three Aa, only 0.82 acres (Tr. 50), for a total: — 
namely, (1) placing material . on! 
the downslope, in violation of 30. 


: “nesses. testified, however, » 
CFR 717.14(c), (2) failing to pass 


they estimated the disturbed area | 
of the site to be. 1.23 acres (Tr. 38). 
and the exclusive. portion . of the , 
haul road to consist of 1.83 acres 
(Tr. 129), for a total in excess of 2. 
acres. They also estimated the — 


found that VFI had done. the 1 nec- aa 
essary initial work on.the haul. 
road and on the -sedimentation i‘ 
‘pond but that it: did not intend to. | 
take any corrective action withre 
spect. to violation 1,. dealing with a 
~ the: placement. of waste material - 
Law Tne. 8 as hereinafter modi- on the ‘downslope. ‘Therefore,on 
| le fae Nov. 9, Arnett issued CO No. 81-— } 
.  J-78-8; which directed.compliance ~ 
with the NOV in the most expedi- 
- tious “manner. physically possible — 
(Tr: 20-25). VFI filed an. -applica- e 
tion for review of the NOV: on the 


same date, pursuant to sec. 525 of 


the ‘Act (30 U.S.C. § 1275. (Supp. 
Buchanan. County, Virginia. The ie 
mine was being operated by Mole,. 
me apparently as a ‘contract operator. 
for VFI, which held'the rights: to | 


IV 1980)); and on Dec. 4 it filed an _ 


application for. review of the CO. 
_ As of the date of the hearing, Jan. 
25, 1982, the CO had not been ter- | 
-minated, nor had. violation 3 of 

the NOV (Tr. 25). . -_ : 
At the hearitig.” Fr s. witness 

testified that the mining site, as 
_ described in its. ‘permit, consisted 
of only 112 acres (Tr. 
that the haul road used. exclusive-. 
ly by. Mole and. VFI consisted of 


57), and 
of less than 2. acres. OSM’s wit-. 


that 


nonexclusive portion. of the haul . 


portion previously deeded -to Bu-- 


chanan County, for an. aggregate - - " 
haul road.total of 1.58 acres (Tr. 
130) and a ‘total, disturbed ¢ area a-of oo ak, 


Zz Sli acres. : 


- 


The record also contains testi- 


mony to the effect that VFI car- 
ried on other’ mining operations. 


in the. county (Tr. 76) and that 
. certain of its officers and directors 
were .also owners: or officers of 
other corporations (Mattie D Coal 


_ Co. and: Kimberly. Sue. Coal- Co.) 

. that. were conducting mining op-. 
erations along the same haul road 

_ (Tr. 117-22). ‘Therefore, the Ad- 
-- ministrative Law. Judge. did not 


attempt to resolve the discrepancy 


in the evidence as to the. amount 
of acreage . but, rather,. based - his. 


decision. upon, the “substantial in- 


tegration” of these four companies | 


(including Mole) which thus nulli- 
fied any claim they might have to 


the 2-acre exemption provided by 
sec. 528(2) of the Act and sec. 


700. D1). of the regulations. 


‘Discussion 


_ [1] As we recently eoncdeta in 


the similar case of Rhonda Coal 
Co., 


exemption arguments by the same 
counsel, there is no need to rely 


upon a theory of economic inte- 


gration in -situations where the 


area physically disturbed by an 


ongoing coal mining operation, in- 
cluding haul roads, actually ex- 
ceeds 2 acres. “Where: an access 
and haul road is used by more 


_ than one operator, it is properly 

attributed, at least in part, to 

each operator in calculating the 
-- extent of the surface area: affected | 
by that operator for the purpose — 
of determining whether the opera- 
tor aes for the 2-acre exemp-- 


tion. 
In the ‘case. * before: us, even 
using the smallest. estimates (pro- 


; . : vided by its own witness), VFI’s 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


4 IBSMA 124, 89 LD. 460 
(1982), involving the same 2-acre 


[89 LD. | 


- site consisted. of 1.12 acres plus an | 


exclusively used haul road of 0.82 
acres, for a total of 1.94 acres. To 
that total’ ‘must be added some — 


portion of the common haul road | 


used by both. VFI/Mole and Kim- | 


-berly Coal, estimated by OSM to ~~ 
consist of 0.25 acres. Even attrib-._ 
uting only one-half of that addi- — 
tional acreage to VFI (since it is | 


clear that for the purposes of this. 


violation, VFI and Mole are the : : 
same entity), we conclude that the 


additional: 0.125 acres‘is. sufficient 
to bring VFI’s operation over the — 


2~acre. limit.of the statutory ex- 


emption. Therefore, we affirm the 
decision of. the ~ Administrative | 


Law J udge, relying not. on the> 
‘companies’. alleged economic inte-_ 


gration but; rather, on VFI/ 
Mole’s admitted use of the haul 


_ road, which, when combined with 

the acreage admittedly disturbed 
at. the. - mining ° site; ‘exceeded 2 
acres. 


The. ‘Adiinistrative Taw J wdee 


in this case, for. reasons that are | 


not clear to us, made a major pro- 
cedural point:of excluding certain 
rebuttal evidence offered by — 


-OSM’s counsel. as: to VFI’s im- 


plied ? 2-acre exemption claim. We | 
think he was incorrect in doing 


‘so, since to the extent that VFI 


actually raised the 2-acre exemp- 


tion defense, OSM was certainly 
entitled to rebut that defense with. 


whatever evidence was appropri- . 
ate. Despite these exclusions, how- | 
ever, - there is: sufficient evidence 
in the record to make clear that 
the OSM. had d jurisdiction over the | 


_ 2s counsel for OSM. points at VFI senhe moved: 


for dismissal on the basis of the 2-acre exemption nor ex- 
plicitly. claimed such an exemption in its. testimony. 
However, Judge Allen treated the case’as if it- were being 
defended.on the basis of a :2acre exemption :claim (Tr. 
31-32), and counsel for gore 80 argued. on appeal. 


PR i ey Ode a VIRGINIA FUELS, INC. 


oe ; 


November $0, 1982 


oe site and that the NOV was | prop 


- erly issued. | 


‘(2] In. any évent,. as we have: 
said previously, exemption from_ 
_ the Act is a matter of affirmative 

defense. Daniel Brothers Coal Co., 

2 IBSMA 45, 87 LD. 188 (1980). 
We do not find that VFI sustained . 
such a defense on the basis of any _ 
_ clear evidence in the record. On 
_ the contrary, what is clear is that 


_ the VFI/Mole operation made use 


of another. portion of the same 
_ haul road, namely, that portion — 
lying between Route 604 and the 


0.25-acre segment referred to by 


. OSM, which had previously been — 


deeded to the County. Thus, ap- 
pellants might also have been 


= charged with the use of the addi- 
— tional segment 1 in connection with .. 


their coal mining operation unless 


they peespushc? that i it was main- 


tained by the oan and not t by _ 


them. Fetterolf Mining Sales, LIne. 


4 IBSMA 29 (1982). As we said in 


that case, a road used in surface > 


coal mining and reclamation oper- 
ations is subject to regulation by 
OSM, unless it is shown to be. . 


maintained with public funds. Ap- 


pellants made no such showing in- | 
this case. _ | ar 

‘Accordingly, ihe dedision of fe er 
Administrative Law Judge is af- 


firmed as modified. 


| BERNARD V. Siegen 


_ Administrative sidge | oe 


We CONCUR: 


‘Newton Paisganne 


Administrative Judge : e 


-MELvin J.MiRKIN. 
Administrative Pada | 


= a ant | 


a resolution: No: 


. ROBERT BURNETTE | v. . DEPUTY. ASS'T SECRETARY—IN DIAN AFFAIRS 
- (OPERATIONS) ay Oo 


$609 aoe 
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“ROBERT BURNETTE 1 ve 

DEPUTY ‘ASSISTANT 

“SECRETARY—INDIAN: — 
AFFAIRS (OPERATIONS)* 


| e 0 IBIA 464. 


On Nov: 16, 1982, ‘the Bose, of. Geant ites 
--*“peals entered an order in. Burnette v.. 
_-- Deputy Assistant’ Secretary—Indian Affairs 
. .° (Operations), 10 IBIA: 464, dismissing the ~ 
appeal on grounds of mootness. Although © 
itis not a normal practice, of Department- ‘ 


~ al appeals boards to publish in the LD.’s 


any matter. which is not. a full opinion - 
ie complete with headnotes, the. Burnette - 
_. . order is included for publication because it: 

: disapproves, in part, a previous decision of 


the Board: of Indian Appeals - in Roger ‘St. 


: ~» Pierre v. Commissioner, 3 IBIA 208, 83. ane o 


= OX 132 (1982). | 
| “ORDER” 


| “tablished - upon. "appeal. to. “this eg weg 

Board, that the suspension of the 
tribal judge was vacatéd 4 days 
before the Departmental decision. ae 
ae. It appears that the. judge has. 
~.-. -been, for’some time, fully restored © ~ 
 t06 office. Based upon.this uncon- 
na - Issued November 1 6, 1 982 tested fact, counsel for appellee, 
| Board of Indian n Appeals: Gener- _ Bureau of Indian Affairs (BIA), wed 
ae ally = moved. to dismiss this matter be- 
’ | cause it had become moot. = 
‘Despite the restoration. of. the aE 
“tribal judge, however, | appellant  ~ 
contends his appeal is not moot. 
‘He alleges that the suspension of = 
the judge had resulted in the com:. - _ 
pletion of an. election. which would _ 
‘otherwise not have been: held*be- 
cause of an injunction. proposed © 
“by the judge: According to appel- — 
lant, the election of an unquali- 
fied | tribal: council had resulted, 
— which required BIA intervention _ 

“= to. correct. 


Appellant contends ~ 


. this Board. has the authority and _ 


tribal © constitution, - 


‘Not~ in 


: *Not i in Gono o order. 


“On May 3, 1982, ‘Deputy. Ae 
Ae -Secretary—Indian — Affairs. 
ga (Operations); John W. Fritz, - -re- 
_..... jected an appeal. by Robert: Bur- 
—- nette seeking the reinstatement of | 
- tribal court. judge . Trudell H. — 
~Guerue, Jr., and the’ ‘disapproval ~ 

~ - -of Rosebud: Sioux tribal council. 
ies 81-120 dated. Dec... 
~. 21° 1981; which. accomplished the’ — 
oa judge’ 's suspension. The decision of 
May 8, 1982, was based upon the 
‘Deputy Assistant Secretary’s in- 
__terpretation of the Rosebud Sioux 
| -a’- Rosebud. 
-, Sioux election ardinane and prior. 

» We, Departmental precedent. : | 
~-» the record before the Deputy. As- | 
sistant. Secretary at the:.time of — 

e his decision \ was the ° fact, now es- - 


obligation to review these allega-. 
tions now. stated: by appellant for 
the first time on appeal because _ 
the acts complained of are viola: 
‘tions of the United States Consti- ~ 
tution and laws and also violate = 
the Rosebud - Sioux constitution eee a 
and laws.. ~ - ee 
Briefs were. reduiested from both ee 
Beried despite ‘the. apparently <0 
well taken motion by appellee for = 
- dismissal, in order to: clarify the 
record © 


concerning the basis 


claimed by. appellant for contin- | 
- ued jurisdiction over this matter. 
by the Pore The submissions a me 


: + Although not. faised ay: Sppotlant! ‘the Board ‘was. con- og 


, earned that this appeal, seemingly not meritorious on its ~~ -. 
~ face,: ‘might be the result. of prior Board: precedent: sup- 
plied by. the decision’in Roger St. Pierre v: Commissioner, © ~ 
9 TBIA-203, 89 LD.: 182 (1982)..S¢t.. Pierre. contained lan- . - 
guage. which might be inisconstrued to o-aupport a general: = 


ae _ Continued :. 
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the. parties . make plain that. the 


matter appealed to this Board, in 


. fact, concerned only ‘the: question 


of the legal propriety. of the sus- 


. pension of the tribal. judge. The _ 


relief sought from the Deputy ‘As- 


sistant Secretary was the rein- — 


statement of the judge. That relief. 
. has been obtained: The BIA deci- 


gion appealed from can, therefore, ic 


“no longer be considered the basis 


for any ‘relief claimed by. appel-— . 


lant. See 25. CFR 2. 1: 43 CFR 


4.331. The ‘motion by appellee to . 


DECISIONS: OF THE DEPARTMENT OF THE: INTERIOR 


This decision i is final for the De- 
partment. . me os | 
FRANKLIN. D. ‘Adinass 
Administrative oe | 


WM. Prrup Horton. . 3 
a Administrative Judge _ 


_ ~~ JERRY ‘Musxrar os 
Sag | Administrative Judge a 


RAILROAD AFFILIATES AND > 
COAL LEASING | 7 


dismiss. for mootness should be — 


granted. DeFunis v. Odegaard, 416 
US. 312, 317 (1974). Accordingly, ~ 


upon ‘consideration. of the entire 


record on appeal, the motion to— ; 


dismiss. is .reconsidered by the 
peas sua. sponte ane. is. ‘granted. 


“M-36045 


_ December 6, 1982 aoe 
“Coal” Sone and: Permits: 
Leases—Mineral - Leasing — Act: 


—Generally—Statutory — Construc- 


- - tion: Legislative History 


a _ The position that only companies actually 


their ‘ ‘ik : 
holding federal coal leases by. sec: 2(c) of ~ 


operating common. carrier railroads and 
“alter egos” are prohibited from 


'...... the Mineral Lands Leasing Act and the po- 
'.. . gition that affiliates. of such companies: are | 


‘investigation. into. tribal intetnal affairs = BIA ich: as. 


was here sought by appellant. This concern prompted the 
Board to reconsider whether in announcing the holding 
in St. Pierre it had announced.a policy for the Depart- 
ment in excess of its authority as delegated by the Secre- 


ieee tary of the Interior at 43 CFR. 4.1, to decide legal ques- 
tions involving Indian. affairs for the Department. In Si. . 
Pierre, the Board found that the Indian Reorganization 4 


Act of 1934 establishes. a specific trust responsibility on 
the part of the United States with regard to tribal: gov- 
-ernments organized in accordance with its provisions. 89 
LD. at 146. This: central thesis of St. Pierre, which was 


‘predicated on interpretations of the legislative history of ° 
the Indian Reorganization Act, had not been previously 
- - articulated by a court of this Department. It is now recog- 


nized by the Board that the trust proposition set forth in 
‘St. Pierre reflects the development of policy. Policymak- 
ing ‘is. properly reserved to the Assistant: Secretary for 
Indian Affairs. The authority of this. Board is limited by. 
‘regulation to.the decision of: legal questions for the De- 
partment, as was correctly: ‘observed in’ the St.. Pierre. 
_ opinion’ by the analysis appearing at 89 I.D. 139.-The 
holding in St: Pierre that the IRA bestows.a trust respon- 


sibility on the Secretary. must, therefore, be disapproved - 
as an. impermissible | policy pronounc¢ement.by the Board | 
and will not be followed in this or future Board decisions. - 


+ unless: otherwise - established - a8 aaa policy. 


seo eupsoenats means. 


also prohibited are both reasonable, judici- 
| cally defensible constructions of an ambigu- 


ous’ provision of ‘law. The legislative histo- — 


ry of sec. 2(¢) fails to answer clearly ‘the 
: question . whether affiliates. of railroad 


companies - are. included. in or. excluded. 


: from the coverage of § sec. ©). 


‘Statutory Construetion: General- 
ly | | 
“When a statute anslogdus: in ‘text and he | 


tory to one administered by the. Depart- 


ment has been construed by the Supreme 
~ Court, but that Court -has criticized its.own 

construction even. while failing to overrule 

‘it; the Department can regard the con- 
_ struction of the statute it administersasa 8 
_ matter not governed by the precedent on : 


the otherwise. analogous statute. 


Administrative. Authority: Gener- a 


-ally—Administrative - Procedure: 


--(R9ED. 


To: SECRETARY 


G10). 
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Gerierally—Caal Tee 
Permits: Generally —Mineral Act: 


os Generally. 


does not-operate to’ invalidate actions (issu- 


ance of leases and approval of. lease trans- ‘ 
__. fers) previously taken. - 


| Safarik v. Udall, 304 F. 2d eae 


(D.C. Cir. 1962), applied; Enfield v. 
Kleppe, 566:F. 2d: 1189: et al | 


: ; oe eae. 
-OPINI ON BY SOLE CI TOR 
s < COLDIRON _ | 
OFFI CE OF. THE SOLE on TOR 


= MEMORANDUM 


~ From: Garcon 
| SUBJECT: 
as AND > Coan. Leasine | 


INTRODUCTION. 
‘Recent increases i in ‘coal fescue 


activities by the ‘Department. re- 
quire a critical reexamination of . 


section. 2) of the Mineral Lands 
_ Leasing Act, 30. USC. -§ 202(c) and 
the. conflicting positions. adopted 


by this’ Department and the. Anti- 


trust: Division of the. Justice De 


-partment.. ‘For the reasons set — 

_ forth below, I conclude that both — 
= interpretations. of this ambiguous 
provision are lawful and judicially. - 
defensible, and the Secretary has © 

_ the authority to change his inter- - 
pretation prospectively: Further, I 
_ recommend that this: Department : 
“abandon the alter ego test previ- 
ously adhered to, and maintain. 
that section 2(c)’ prohibits certain 
railroad affiliates from snoyane 


federal or aes oy 


‘and : 


Te iad Aventsates | 


| BACKGROUND _ 


- Section : Xe) of. * the ; ‘Mineral 


; Lands Leasing Act. (Leasing Act), | 


When the Gatretary” abahaes hie es | 380 U.S.C. § 202, , proves in rele- 


- tion of an ambiguous statutory ‘provision 7 
~-. . for reasons of policy and law, the new. con- 
struction: ‘operates. prospectively only, and. 


vant part: 


- No- company. or. ied hinn operating’ a 
-common-carrier railroad shall be given or _ 
~ hold a permit or lease under the provi- ._ 
sions of: this Act for any, coal’ deposits oe 
except for its own use: for: railroad’ pur- 

- poses; [with express. limitations for acreage - fe 
holdings for coal leases used. Paros ayes 


purposes]. 


‘This. provision was.  cataearered 4 
os : _in-a Solicitor’s opinion dated May . 
- 18, 1976, captioned “Colowyo Coal 

_ Project.” ” -The Solicitor advised the 

Under Secretary that this provi-' 

- sion was. narrow in scope, and the | 
an prohibition applied only to. compa- 
nies - | 

concluded. that the prohibition ap-— 

- plied 'to a corporate affiliate of the 
-company:.. operating .a _ railroad. 

only when” the affiliate was the 
“alter ego” of. the operating com- 

pany. The Solicitor concluded that 
the Colowyo Coal.Company could © 
hold a federal lease, because it 
was not an “alter ego” of the Es- 
canaba and Lake Superior Rail- 


“operating”. a railroad. He 


road, a. subsidiary: of a subsidiary 


_of. the ‘parent of one of the two. | 


companies. in the: Colowyo. part- 
nership. : 
~The 


limit its scope to companies oper- 


ating’ railroads, and:to exclude af: 
filiates.from its coverage. Second, .. - 
he. concluded. that section se was — 


As ‘enacted, fie, provision ak issue was a “proviso: Co 

- within section 2'of the Leasing Act, 30 U.S.C. $201.41. 
‘Stat. 438. It was labeled section 2(c) of the Leasing Act by 7 
“section 1 of the Act of June 3, 1948, 58 Stat. 275, which eas 

fs gt did not amend the substance of the Beomain: fe 


: “Colowyo: Coal: Project” 
opinion reached two major conclu- 
sions. First,.it concluded that. the 
legislative history of section 2(¢) 
showed the intent of. Congress . to 


affiliates’ goods. 
~ . Delaware & Hudson Co., 
866, 414-15 (1909). In 1979, the As- 
. sociate Solicitor, Energy and Re- 
-. sources, agreed with the “Colowyo _ 
~. .. Coal. Project”. opinion, emphasiz-_ 
care ing the first of these two. conclu- 


ment - 


of the 

roe Amendments Act of 1976,. 30 
2 In- ‘this 
: “memorandum, the Antitrust Divi-. 


in n drafting and nistoey. ane: thoes 
ae fore’ in interpretation, identical to. 
the Commodities Clause of the — 
Hepburn Act, AQ. U. S.C. - §.1(8), . 
_. which the. Supreme Court had ~ 
~~ construed: not: to prohibit: railroads 
from transporting their. corporate 
United States -v. 
213 US.. 


' gions. ‘Memorandum of January 4, 


1979, to Assistant Secretary; Land 
and. Water 
2) of the. Mineral ‘Landa Leasing - 

_ Act, 30 U.S.C. § 202." 

On April AST 1980, the: ‘Antitrust : 
ise Division . of. the: Justice * Depart: 
| “ ‘Memorandum 
oe Concerning ‘Section 2(c)”>. (Anti- 
> trust © 

which was-sent to. Interior by the: 
|. Assistant. Attorney General on — 
May 5, 1980, and the. substance of. 


~~ which was included i in. the Justice enort to: ‘Congress a dvoc ated the ec aa 


“repeal of section 2(c) as‘an‘anach- =. 
- ronism no longer necessary to. pre- 7 
vent. anti-competitive practices. =~ 
Both the Interior and Justice Dee | 


Resources, 


‘issued. * a 


Division : * Memorandum), 


Shs -Department’s annual - report to_ 
mae Congress. for FY 1979, “Competi-— 
tion in the ‘Coal Industry”. 81-88 
(November 1980), under section: 8 


Le oe Poe 
Federal Coal easing. : partments endorsed the repeal. of | 


section 2(c) in the 97th Congress. ee : 
‘See letter of’ January 5, 1982, 


2 sion disagreed with both of -the from Assistant Secretary Car. | 


conclusions of the: May 18, 1976, 


U.S.C. -§ 208-2 (1976).: 


“Colowyo: Coal. Project’’: 


"DECISIONS oF THE DEPARTMENT or THE INTERIOR ae # ae 


“Section mi 


Eg g,. ae. Cong. Bee -15180-83 


(1914), It is in light of this history at us 


that the Antitrust Division con-- 


-strued the debate. on the adopted oa 
provision, reaching the conclusion 
. Congress intended to prohibit rail- - ~ 
~ road: affiliates, as well as compa- 7 
nies | operating — ‘railroads, ae. 
holding. federal coal leases. With = 
_ respect to. the second of the Interi- = 
_or conclusions, the Antitrust’ Divi- | 
sion concluded that the Commod- 
ities Clause cases “are not.a per- 
~ guasive basis: for. intepreting 2c). 
The rationale of Delaware & 
_ Hudson has. been thoroughly. dis-: os 
credited by more recent Supreme = 
Court decisions.” Antitrust Divi- 
‘sion Memorandum at p.19. ee 
No further Interior Department oe 
‘opinions: followed that. 1980.Anti- 
trust Division memorandum (see: | 
letter of. January. 16, 1981, from: 
a Solicitor Martz to Assistant Attor- 
_ney General . Litvack, Antitrust aoe: 
Division), chiefly because the Jus-- 
- tice Department’s ‘November 1980. 


ruthers to Senator McClure on S. 
- opinion. 1642. In the absence of. Congres- ie 
~ The-Antitrust Division’ rejected sional action, however, the contin- © 
the first of the Solicitor’s conclu- 
sions by: emphasizing ° early con- 
 gressional debates on. ‘railroad 
-.. participation ‘in. the. federal ‘coal 
_.~ leasing system. These: debates és- - 
tablish ‘the theme: that Congress # 
ee intended to separate the transpor-- 
a _ tation. of, coal ony) its, production: . 


ued, adverse intrusion of section 
2) into:the conduct of the federal = 
coal leasing: program, and. into the © 

_ promotion of development. of fed- - 
-eral. coal found in. mixed. owner- a: 
ship with ‘the | land grant rail- 
_ roads, has warranted 1 re-examina- ~ 


on co these’ issues. 


‘OED, . 


trom: <° 


we ‘opined are | 
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- December 6, 1 982. 


oe AMBIGUITIES IN” i" 


TION 2(¢) | 


Both of. ‘hed issues on t which In- : 
: terior and Antitrust Division have 
which have 


issues. 


* more than one reaonable interpre- 
<>. tation. Both Departments’ view of 
<1 “each issue -is reasonable, ‘as the 
-. Antitrust - 
one (Antitrust ‘Division Memorandum 
~~ at p. 8) Both views can be in- 
"ferred from’ the literal: words of 
the statute and the context in. 
which they are used, and neither . 
_. is repudiated by contemporaneous 
Rae agency construction or authorita- 
oo tives 
ae TWhhile | the™ cles meaning of 
... statutory’ language. is not to be ig-— 
Toe. _ nored, ‘words are inexact.tools at 
pest,’ Harrison v. Northern Trust 
— .€o,., 317 U.S. 476, 479: (1943), and 
au ‘hence it is essential that we place . 
the words of a statute in their 
. proper context by resort to the — 
legislative history.” 
Cove United States, ‘409 U.S. 151, 
~ 157-(1972). We examine first the 
; history. of the adoption of section - 


‘Division © 


_ judicial — “interpretation. 


ee 2(c) j in the Leasing Act... - 
A. Congressional titent pand the 


fed legislative history. Various bills. to 
enact a mineral leasing law were 
introduced into Congress before — 
~~ “passage of the Leasing Act in 
~~ 1920. In 1914 Congress considered — 
-versions of what. was to ‘become | oe 
7 and squarely to common. carrier. - 
railroads, the full purpose of the 
Act. will be_ accomplished; and if 
an attempt is made to do more, i 
we cannot foresee the conse-. _ 
| 4591 7 | 
(1919). This argument is Delphic, a 
-and divergent interpretations of =. 
this letter have i in. ea resulted i in 


the section 2(c) prohibition. against 


~~. railroad leasing. which contained — 
_ the sentence, “The: term ‘railroad’ 


or. ‘common. carrier’ as - used in 


this act shall include” any compa- 
ny or: corporation: owning or oper- 
ating a railroad, whether under .a - 
contract, agreement, or lease, and — 

4 any company or aa paki sub- — 


‘gidiary ar 
_ whether directly. or indirectly con- 
nected with | such railroad or 
51 Cong. Rec. 
15177. (1914) (italics added). In 
1919 Senator Smoot had intro; 
“duced a bill, S. 1269, that con: 
tained a. similar, broadly-stated - hare 
prohibition. When this bill was re- 
ported out of the Senate. Commit- yh a 
tee on Public Lands as S. 2775, it 
contained the prohibition | against ee 
railroad which in substantial part 
- was enacted in’ the Leasing Act. 
st During the Senate. debate on S. 
2775, Senator LaFollette ie 
_ duced an amendment to broaden. __ 
its. 
substantially 
from that. quoted above. 58 Cong. 
~ Rec... 4591 (1919). To explain why 
the. broader prohibition was. no 


| common-carrier.”’ 


recognized — 


the 


Tidewater Oil 


chot’s argument, 


ca uedliaky = 


‘intro- - 


prohibition, 
phrasing — differed . 


although. 


longer in S. 2775, and: to. oppose 

‘Senator LaFollette’s amendment, _ 

Senator. Smoot. quoted» from. a. : 
letter that Gifford Pinchot, then 
President of the National Conser- . 
vation. Association, wrote. regard- - 
ing S. 1269 as it stood in commit-.. 
‘tee. Senator Smoot explained that 
the broader definition of railroad 
(for both. prohibition and relief 
purposes) was. changed. by the. 
-Committee in response to Mr. Pin- 
‘Tt. is evident. whe 
that. if the relief is. given fairly eee 


quences.”’ 58 Cong... Rec. 


ares 8 


| the divergent interpretations of | 
: section 2(c). : 


‘In 1980, the Antitrust Division 


te concluded’ that Cognress, in adopt- 
ing ~Mr.. 


-Pinchot’s language, 
sought to limit the ability of a 
railroad. affiliate to hold under 
section 2(c) “for its own use” 


without implying that railroad af 
 filiates were exempt from the 


leasing prohibition. In its 1976 
and 1979 opinions, Interior con- 


7 cluded that Congress, in adopting 
- Mr. Pinchot’s language, sought to 


_ exclude railroad - affiliates from 
section 2(c). entirely, and thus 


make them’ subject to the limita- 
tions of section 27 of the’ Leasing» 
— Act, 41 Stat. 448, which then lim- 


ited any corporation and its affili- 


ates” to one federal coal lease of 


2,560 acres per state. Here, both 


- agencies: correctly. focused on the 
relief given to railroads by section. 


2c), to hold. leases to supply coal 


_ for locomotive uses. In interpret- 


ing: the’ substitute, however, the 


_ Antitrust Division focused on the 
primary Congressional purpose, 
separation of mining and trans-— 

- portation, while’ Interior’ focused — 


_ on the interrelation of section 2(c) 
with section 27 of the Act, which 


then provided strict “anti-monopo-. 


dy” acreage holding limits on fed- 


eral leases for coal and other min- 


erals. 

The. ‘Antitrust Division exam- 
oad the changes" made in the 
wording of the bill that was intro- 
- duced and’ concluded the changes 
further restricted leasing of feder- 


..° al coal to railroads. Antitrust Di- 
: vision Memorandum at p.10. Inte- . 
rior: considered those changes : to 


be cosmetic once affiliates were 


excluded from the scope of section 


DECISIONS ‘OF THE DEPARTMENT OF THE INTERIOR 


[s91D. 


~ Q(c).2 Interior regarded the crucial 


changes to be the amendments to. 
section 27 (which to it governed. | 


rail affiliates after the Pinchot — 
‘substitute was adopted) in 1948, 
1958 and 1964, when Congress i in- 


creased the coal acreage and lease _ : 
holding limits that Mr. Pinchot | 


ostensibly wanted to apply to af- : ane 


filiates instead of the relief of sec- _ 


tion 2(c).? In rebuttal to Interior’s _ 


reliance on the import of section 


27, the Antitrust Division points : 


out. that the relationship was 
never expressed i in the debates. s 

Which of these. two views. Mr. | 
Pinchot intended when he wrote 


the Delphic. lines quoted above is _ z 
unknown. In fact, that there were 


“two views” how the revised pro- 


vision should be.interpreted may = 
never have occurred to the debat- ~ 

ers, since the precise means by 
which Mr. Pinchot’s formulation . 
‘assured that railroad affiliates — 
could not benefit’ from section’ == 
2(c)’s ‘relief’ provision was irrele- 


vant until after 1948, as the acre- — 
age limits in section 27 of the 


‘Leasing Act: were changed. Only - 
then did the question of whether | 


affiliates had been excluded from 


the operation of section ae) take - 


on: a saa 


2 The Antitrust Division Ae this as an + implicit 
conclusion by Interior that Congress inadvertently. nar- | 


rowed the prohibition. Antitrust. Division Memorandum ~ 
at p. 18. To Interior, the conclusion was express and. the _ 


Congress acted knowingly, in. the sense that the Commit- *: 


' tee understood that the scope of the relief as well as the 


prohibition in section 2(c) was narrowed by the deletion 
of any express. reference to railroad affiliates. . 


2 Act of June 3, 1948; sec. 6, 62 Stat. 291; Act of Aug. me 
21, 1958, 72-Stat. 688; Act of Aug. 31, 1964, 78 Stat. 710. | 


The holding of leases by. railroads for railroad purposes 


“used up” the acreage allowed to railroad affiliates, be = 


cause of section 27's attribution of a -lessee’s holding to. 
all of the lessee’s affiliates. 41 Stat..448. As these acreage 
limits were raised, railroad affiliates became eligible to 


hold. acreage above and beyond the acreage held by the a 


railroad for railroad use, but charged under section a to 
the affiliate. See 30 USC. § 184(a), as amended. » . 


_ accorded. . 
—-.. common - 


| vision 


eS) 


ae RAILROAD AFFILIATES AND COAL LEASING” | 


December 6. 1982 | 


| ‘The sontes in’ -arhich the debate - 
2 occurred | further -obscures. the 
od matter, and: bolsters the conclu-. 
-. sion ‘that. there is. no definitive — 

and. ‘unambiguous interpretation. 

~ Senator Smoot convinced Senator ~ 
withdraw his 


a LaFollette to 
| amendment, . cand: thus no vote 


i 7 ever. occurred. that. clearly repudi- _ 


ated ‘inclusion.. of auxiliaries ,and 


| : affiliates in- section 2Ac).. He. per-— 
. suaded Senator LaFollette largely 
_by offering, and getting passed, a. 


_ further restriction. on: the. relief 
“companies 

.carrier  -: railroads, 
namely, the restriction. to holding 


one lease per 200 miles of tract. 
_ The quoting of. the Pinchot letter, - 
“see 58 Cong. Rec. 4591-92 (1919), 
resulted only. in. an hour long 

_ speech by Senator LaFollette. In ; 
-_ this context, no ‘solid ‘inference 
~ about. Congressional intent on the 

- meaning of. Mr. -Pinchot’s amend- 
ment may be: drawn. The only 


conclusion that can. be . drawn, 


with caution, is» that Congress 
narrowed the relief given: by sec- 
~ tion 2(c) in the several. amend- 
ments the Senate. made in 1919. 
Again, this does not: provide any 
instant answer for the question of 


the treatment of entities not ex- 
pressly covered by the words: o 
section 2(c). . 


On this issue, the porn Di - 
applying a 


concluded, 

“plain meaning’ " test, that section 
2c) “would:seem to” prohibit: rail- 
road affiliates from holding feder- 


al coal leases. Antitrust Division 


-Memorandum, . Executive. Sum- 


| “mary at p. 1. In his May 18, 1976, . 
opinion on the - ‘Colowyo. ‘coal. 
a, ‘Brelect, the Solicitor found, section 


= ferent. 


operating: 


26) ane pplicable. eit. ier: was 


at best a remote connection be- ~— 
tween the railroad company.and =~ 
the- ‘coal lessee. In the Colowyo 
case, the lessee was.a partnership. s_—- 
of: two corporations. One partner => 
was a wholly-owned subsidiary of 
-Hanna Mining Company of Cleve- 
land (Hanna). Hanna owned a dif-. ~ 
corporation _ 
which in turn owned all the stock 


- subsidiary . 


in the Escanaba and Lake Superi- 


or Railroad. The 1976 “Colowyo” 
opinion. reached a common sense a 
conclusion that Colowyo itself did 
not, by any: stretch, operate a = 
common. carrier railroad, and. 


thus.that no. “plain meaning” rule 


would disqualify Colowyo Coal - | 


Company from holding’: a ‘federal 
lease. i, 
At the same ane owe ver: the : 


contemporaneous history of con- 
gressional opposition to. mixing — 


transportation and mining of fed- — 


eral coal argues. against Interior’s 
3 “plain “meaning”. 


“plain meaning” view at all. The 


earlier Interior. Department deci- 


sion under section 2(c), Sheridan- — 


Wyoming: Coal Co., A-24158 (Octo- 
ber 11, 1945), was: distinguished-in 2 
the 1976 “Colowyo Coal Project’. 
-opinion:. Under analysis, however, — 
its. impact on interpreting section. 


2(c):is to support the conclusion _ 
that the provision is ambiguous. ; 


The October. 1945, decision | dis-. a 


missed a motion for rehearing of — 


(a May. 21, 1945, | Departmental - - | 


| interpretation _ 
that no corporate affiliate is.sub- _ 

_ ject to the. prohibition unless itis 
- the “alter ego” of a company. Oper- . 
‘ating a common carrier railroad... 
In fact, the Department’s adminis- 
tration of section 2(c) supports no. — 


866, 414-15 (1909). 
‘ Commodities Clause was to. Interi- : 


_ ouibe that a lessee (Sheridan Wyo 
ee ming) show that its parent compa- 
_ nies were no longer affiliated with 
a railroad. The May 21, 1945, 
order appears to. have been. Interi-_ 


or action consistent ‘with the Anti- 


_.. trust Division’s | current position, 
although it was rendered moot. 


(and: arguably without preceden- 
tial value) by ‘stock’ transactions 


not directly occasioned by the De- .. 


-partment’s: order. In any. event, 
Sheridan-Wyoming was not relied 
on in the “Colowyo Coal Project” 
opinion as the authority for the 


“alter ego” test. The basis for that. 
test was the Commodities Clause. ~ 
oe 1976 Colowyo Opinion at p.7. 
et Clause 7 
~~ With respect to the Commodities 


-B.. The Commodities — 


4 Clause: issue, Interior in 1976 


- relied on the fact that when sec-_ 
tion. 2(c) was enacted, United 
States v. Delaware & Hudson Co., 

_. supra, was neither old nor stale, © 
i and stood for the proposition that. 
“stock ownership by a railroad 
- company in‘a bona fide corpora- 
tion; irrespective of the extent of | 

_ such ownership, did not preclude © 


= a rail company from transporting 
the commodities °. 
Further, -the 


or broader than section 2(c) (as re- 
vised at the suggestion of Mr. Pin- 
chot), in that the former prohibit- 
-ed-a. railroad from: transporting 
any commodity. “which it may 


own in whole or in‘ part, or in. 
which it may have an. interest, 

direct or indirect’. .. 
~..-§1(8). ‘Thus. if the Commodities 


.” 49 USC. 


Clause did not apply to rail affili- 
ates, a fortiori section 2(c) did not.. 


| _ Finally, Interior relied'on the fact . 


‘that Congress, in its deliberations 
on the Commodities Clause, re- 


"DECISIONS: OF THE ‘DEPARTMENT OF THE INTERIOR 


‘a clean slate 


at 218 US > 


jected an ‘aienamcne. Jeepienals: ee 


covering railroad affiliates, histo- 


_ry that. the debate on ‘section 2(c) 
seemed to imitate, and the Su-. 
.preme Court. 3 ce, 
Hudson had relied on this legisla-. 

_ tive 
Project” opinion at p. 7. 
-For its part, the Antitrust Divi- : 
sion maintained that the Com- |. 


in Delaware &. 


history. ~“Colowyo © col 


modities Clause is a dangerous ~ 
analogy to.use when construing © 
section 2(c). First, it. cited the com- 
mentators - and later Supreme . 


“Court Justices whoargued that ~ 


Delaware. & Hudson was wrongly. 


South ‘Buffalo R. €o.,° 333 US. 


TTA, 774 (1948). With the Delaware ao 
& ‘Hudson construction of the ~~ 
Commodities. Clause so discredit- = 
ed, the Antitrust Division conclud- 


ed, it’ would’ not be. applied by — 


analogy by. any, court construing 

- section 2(c).” a: oes 
‘Second, the ‘Antitrust ‘Division: og 

pointed out that~ the Supreme 

‘Court: was concerned in Delaware © 


& Hudson that broad construction 
of the Commodities Clause: would — 
generate constitutional issues on 
the scope of the Commerce Clause 


which at the time were. critical. 


213 US..366, 410°-(1909). Aside 
from further support. for. the idea 
the Delaware & Hudson case is a 
derelict on the sea of the law, now — 
that the Commerce: ‘Clause has 
been much ‘more broadly con- 


‘ United. States v. Elgin, d. & E. Ry, 298 US: 492 
(1936), followed Delaware & Hudson while criticizing its © 
holding. a 


: BOLD. ce. 


decided,..even while extending its’ _ 
shadow, “It is. enough to say that. 
if the. Elgin [‘].case was before us - 
as a case of first. impression, 1tes.(<8, 
doctrine - ‘might: not now be ap- 
proved. But we do not write with  - 
-United States v. — 


ei) = RATLROAD AFFILIATES AND COAL LEASING ae 


- December 6, d 982. 


—— “trued. ae makes: these cases sins 
ae applicable . to section 2(c). Com- . 
merce clause problems. aside, how- 
ae ever, ‘section 2(c) is firmly ground- . 
-.: ed in. the Property ‘Clause’ (Art. . 
IV, §8, cl. 2) of the Constitution, 
~ and suffers no infirmities if it is 
construed to prohibit railroad: af- 
.filiates from. holding federal coal 
leases, See United: States v. Mid- . 
~~ west. Oil Co., 236. US. 459,. ATA 
Pie (1915); United States Vv. Gratiot, 39 
- U.S. (14 Pet.) 526, 538 (1840); see . 
also Kleppe: v. New Mexico, 426° 
=. US-529 A976)... ov = 
~- . In short, the Antitrust Division o 
analysis casts reasonable doubt.on . 
_.. the proposition that the Commod- 
- ities Clause ‘precedent would be 
applied | judicially to. support the. 
“alter ego” test established i in the 
1976 and 1979. Interior, opinions. It — 
ds, however,’ overly broad to say 
‘that.a “review of major cases con- 
-struing. the- Commodities . Clause — 
shows that they provide no foun-. 
~-dation for interpreting section: 2(c) | 
to. allow leasing to railroad ‘affili- 


ates.” Antitrust. Division - ‘Memo- 


--randum -at .p.. 28 (italics added). - 
A Certainly the first Supreme Court 

~~ eases were the only law available 
_ to the Congress that considered . 

ae and - enacted. section 2c) on ‘the - 

~~ consequences | 

>. Clearly” listing corporate affiliates 


of Congress — not 


- ina statutory prohibition.® 


‘Tt is reasonable, however, to 
~~ conclude » that the ‘Commodities 
. Clause cases are dubious 
-... edent. and: would. be unlikely to — 
ae compel - any. Tevewine court. to: 


es ST addition’ to Delbiéare & Hudson, these cases in-’ 
“.. . » ghude United. States: v: ' Delaware, L.& W. RR, 238: US. 
/. 816, 627 918); United States v. Tehigh Valley R-R., 220 
Re oes US. 257, 20-0 mance ” : a 


‘prec- 


adopt. a narrow. Sreddaig of the oy 
prohibition in section. 2(c). Under: 
these. circumstances, any judicial ay 
‘inquiry would return to the issues 
~ of intent: and: construction of sec-. 0° 
tion 2(c). discussed above. ee 


THE CONSEQUENCES or ee | 
- BIGUITY. . bee 
Where. ‘a. statute - is susceptible ie oes 


to more than: one’ reasonable: con-— 


struction, ‘prior’ ‘transactions per- 
missible — under one construction one 
are. not -disturbed by changing, — 

| ‘prospectively, to an alternate con-°. 
‘struction. This principle is gener- . 
ally applicable to administrative 
agencies, 1 Davis, Administrative - 
Law > Treatise | § 5.09, | at 350-52... © 
(1958), and has been specifically - 
applied by. courts. to changes in 
the. construction of the Leasing 


Act and regulations. implementing 


‘the Leasing Act. E.g., Safarikv. 
Udall, 304 F.2d. 944, 948-49 (D.C. 
Cir.), cert: denied, 871 US..901  -: 
" (1962). See also MeDonald v. Watt, i. 
658 F.2d 1035.6th Cir. 1981); Run- 
nells v. Andrus, 484 F.Supp. 1234 ~ 
(D. Utah 1980). 


As these. ‘cases | 


amply illustrate, -this- principle a 

has been. judicially - endorsed | ‘in 

7 the context of altered. positions. on 

; public land laws or Interior regu-  ~ 

es ations that are amenable to: ‘more, a 
than: one construction. Interior’s. - 

| long-standing - practice is to avoid a 

~ upsetting settled expectations by 

applying: retroactively: new. statu- . 


tory constructions. E.g., Timothy : 


Sullivan, 46 L.D. 110, 118:€1917);. 
 Right-of- Way: Across. Tribal and as 
- Allotted™ Indian Lands. 68. 
| LD. 319 9 (1948); J Franco Western Oil hos y 


618 


ce Co., 65 LD. 427 (1958), affirmed 
: sub nom; Safarik v. Udall, supra.® 


...” As the discussion above ‘illus- - 
_.. trates, section 2(c) is a provision 


reasonably subject: to at. least ‘two 


readings. In ‘such circumstances 
- . an agency is not bound to contin- 
ue past policy indefinitely so. long 
as the revised policy is consistent 
with the: enabling ‘statute, and. 
~_ prospective | application of the re- 

- vised policy may. be implemented 

- without . affecting vested . rights. — 
See American Trucking Associ-. 

-- ations, Ine. v. Atchison, Topeka & - 


Santa Fe: Ry. Co., 887 U.S. 3897, 


416 (1967). The interests. of serv- 
ing current program needs and — 
current understanding of Congres- 
_ sional purposes in enacting . the 
provision, and the important in- 
terest of promoting harmony be- | 
-tween federal agencies, are: suffi-. 
cient justification for the applica- 


tion of this principle. I conclude 
that it is lawful to alter the De- 


| partment’s position on the con- 


struction of section 2(c), and it is 
. reasonable to abandon the view 


_ that only companies. ‘operating 
common. carrier railroads and 
their “alter egos” | 
the leasing prohibition. I recom- | 
mend that Interior: take the. posi- — 


_ DECISIONS OF THE DEPARTMENT’ OF THE. INTERIOR» 


‘Interior 
‘tion and. implementation of this. 
section is prospective; and: does ~~ 
not ‘disturb _ past transactions. 


are subject to 


 (89LD. 


Division’ S , guidelines for the. ‘scope 
of the affiliate prohibition (Anti-_ 


trust. Division - “Memorandum > at : 


pp. 29-31) are ‘the only alternate 
view of the scope of the prohibi- 
tion: The preceding discussion 


amply supports the view that Con- — 


gress. had no clear intention. to 
define the. statutory phrase “com- | 

pany or corporation operating a: 
-common carrier railroad” 4 
3 particular and specific manner. 


in .a 


You. may proceed. to define Inte- 


rior’s. policy. and construction of — 
the statutory phrase, that is, the 


scope of the affiliate prohibition 


either by rulemaking or by adju- — 
‘dication. SEC v. Chenery: Corp., 


382: U.S.C 194- (1947).7 Finally, I 
conclude that any change in the 
Department’s - construc- 


Thus, leases: issued, or lease trans- 


fers approved, under the old con- 


struction were lawful actions not _ 


-made voidable by the change in. 
| agency construction of the. statute. 


> Wines H. CoupiRon | 
3 Solicitor | 


tion that railroad: affiliates are 


not. excluded: from the prohibition : 
in ‘section 2(c) on holding federal 

coal leases. By so concluding, I do 
not. conclude that the Antitrust . 


. In light. of the manifest ambiguity in the meaning of -- 
_ section 2c), and this” policy, it is unnecessary to examine — 
. what:authority or obligation the Department might have 
_ to void actions taken under an. unambiguously erroneous 
construction ‘of law. Compare Enfield v. Kleppe, 566 F.2d. 
-. 1189, 1142.(10th Cir. 1977). with McDade v. Morton, 353 F. — 
-. Supp, 1006, 1012 (D.D.C. 1973), aff'd without opinion, 494. . 
 -F.2d-1156 (D.C. Cir. 1974). McDade: approved: the statu-. 


tery construction a agi in Solicitor’ 8 5 Opinion M-86686, 


_ ieee 285, 290 0 (1967). aed 


Approve: 


J AMES. G. Warr 
Secretary — | 


™The een has the authority, in interpreting 
section 2(c) consistent with the public interest, to fashion 


guidelines flexible enough to allow “emergency” leasing — 53 
- (43 C.F.R. Subpart 3425) and lease modification (43 C.F.R. 


Subpart 3432) to railroad affiliates currently: holding fed- 


eral coal leases in order to avoid bypass or waste of fed- ; 


eral coal, in order to prevent supply disruption or prema-_ 


ture mine seeing: or otherwise to serve the Public: inter- 
est,” ae 


nation — of | 


Delis oe coor THEODORE J. ALMASY a 


December 1 3, i 982. 


‘THEODORE J. . ALMASY Yo. 


=) IBLA 16000 


"Decided December 18 982 : 


ee Appeal - “from detision: of . ‘the 
Alaska State Office, Bureau of. 

| approving 
_ certain lands for conveyance . to 


Land -Management, 


- Doyon Limited. AA 8103-2. 
: ‘Affirmed. | ; 


Claims: Patent - 


te, Sec. 22c) of the. Alaska N ve. Ciaims Set- 
- tlement. Act permits’ the conveyance. of. 
- land that is: subject to unpatented mining = 
- .¢laims:located prior to Aug..31, 1971, to a_ 
- regional Native: corporation. The posses- 7 

_. , sory interest of the mining claimant in the | 
~ glaims is protected, although limited, -as.a~ 


valid: existing nent by SEC. eae) and 48 
oo 2650. 3-2." 


| ‘APPEARANCES: “Wheodore. J. | 
. Almasy, pro se; Elizabeth S. ‘In- 
graham, Esq., Fairbanks, Alaska, : 
for Doyon Limited; Robert C. 

_ Babson, Esq., Office of the Re- 
gional Solicitor, Department of 
the Interior, noe Bureau of Land 

ss Management. ° : : 


| - OPINION B yo 2 
ADMINIS TRATIVE J JUDGE 
SS AR WIN — ibe 


. : INTERIOR BOARD or LAND - 


APPEALS — 


me Ped Office, Bureau of Land Man- 


ay agement (BLM), issued. two deci-. | 
sions designating lands proper for 
ome selection as a regional: corpora. 


Valid- 


tion: Aue approving | ‘the jendet for mo 
interim conveyance to Doyon Lim- _ 
ited (Doyon) on behalf of the vil- 
lage of Nikolai. See 44 FR 25937- 
through 25940 (May 8, 1979). The 
approved lands . included all.of 
T.268., R: 22 E., Kateel River me- a 
- ridian, ‘Alaska. ats 


‘On June 8, 1979, Theodore: J. 


; Almasy, on his own behalf and for 
ve his partner Margaret. ly Mespelt, 
: appealed the. decisions to the 


- - KE ‘Alaska Native Claims “Settle. Alaska Native Claims’ Appeal 


ny ‘ment ‘Aet:. . Conveyances: 
Existing Rights: Third-Party. In- 
terests—Mining. Claims: Determi- 
- Validity —Mining : 


- Board. (AN CAB, docket number tee 
RLS 79-12);} asserting ownership . 4 
of the lands in T. 26S. R. 22 E.,- ~ 
-Kateel River. meridian, based on 
their long use and occupancy of 

the lands and certain unspecified se 
unpatented: mining claims: © 


“On June. 26, 1978, ANCAB or- 


“ dered * the ‘segregation of this. 
-township from the remainder of 
the lands selected by Doyon sO. 
that conveyance of those “lands. 
would not be delayed pending de- a 
| cision in this appeal: — tn 3 
By partial decision dated: Feb. fe 
- 27, 1980, ANCAB ruled that use 
and ‘occupancy of lands prior to. 
-Dec. 18, 1971, other than pursuant ~ 
. to specific statutory authorization _— 
| not claimed by appellant, does not 
give risé to any. valid existing — ee 
right in ‘the land on the part ofa 
_. third party as against a grantee 
_ Native corporation. Appeal. of = 
‘ ‘-eTheodore J. Almasy; -4 ANCAB. = 
151, 87 LD. 81 (1980). ANCAB re- — 
served” ‘for further consideration 
ee the 1 issues raised by appellant's al- gee 


On oe 30, 1979, the Alaska 


Secretarial Order No. $078, dated ‘oe 29, 1982, ‘abol- oan 


ished the Alaska Native Claims Appeal Board and trans. 
. ferred its functions to the jurisdiction of the Interior ~~ 
‘Board of Land Appeals effective June 30, 1982.47 FR 
22617. (May 25, 1982). Interim.regulations at 43 CFR Part 
_ 4.implementing this organization change were published | 


in the FEDERAL REGISTER on. June 18,. AGS at FR. 26390). 


“ Nee ae ‘owsierahip of various 
unpatented mining claims and or-. 
. dered appellant: to produce a list 
‘of those claims located in T. 26 S., 
RB. 22 E., Kateel River meridian. : - 

: : order is, to release: lands for con- 

veyance that are unaffected by an 
-appeal of a conveyance decision. — 


Td, at 166, 87 LD. at 88. 


On. Mar: 24, 1980, ppilaat 
filed | a list. of 110 lode and placer — 

. mining claims recorded with BLM. - 
as claims AA 083627 through AA’ 


: 088736. ‘and seven claims. ‘without 
serial’ numbers located in T. 26 S., 


Rs, 21 and 22 E, Kateel River me- : 


ridian. 2 


By order dated Oct. 27, 1980, 


AN CAB identified the: mining 


claims in T. 26.S., R. 22 E., ‘Kateel | 


River meridian, as. encompassing 
some portion of secs. 5-8, 17, 19, 


and. 20 and all of sec. 18 and pro- 
posed to. segregate these. lands’ 
~~ from: the remainder of the lands ~ 

_ in the township so that the lands 
. unaffected by this appeal could be. 
- conveyed to Doyon. Appellant. re- _ 


sponded that the areas identified 


did not cover all. of his mining 
claims and submitted his own list. 


-. of lands for. segregation. Doyon 


objected to the proposed seprega- — 
segregation | 
would be in less than whole sec-. 
tions. Appellant. subsequently sug-. 
gested. that secs. 5-8, 17-20, and — 
29-32 be ‘segregated in their en- 


tion because — the | 


tirety,. but: ANCAB did. not issue 


es another segregation order: . 


- . By letter to ANCAB dated June 
- 10, 1982; appellant urged ANCAB 


2 Sec. 314 of the Federal Tend Policy and Mansastainit 


Act of 1976, 43 U. S.C. § 1744 (1976), required the owner of 


an unpatented mining. claim. located.on public land on or |. 
_-gelection period has terminated. Oregon Portland Cement oe 


_ Co, 6 ANCAB 65, 88 LD. 760 (1981). Cah 
4By Notice date Nov. 17, 1980, the Regional Solicitor eer 
informed ANCAB: that all of T..26 5, R. 22 E.,: Katee] - 
’-River meridian, is segregted in conjunction: with the 
Appeal of Doyon Limited, ANCAB RLS. 79-10(c). That - roe 
appeal, docketed as IBLA 82-1124, is pending before this | 
‘Board: and the segregation order dated a ad, 1980, eer 
issued i ANCAB remains in: effect. + 


before Oct, 21, 1976, to file a copy. of the official record of 
the. notice of location and related documenta with the 


_.. BLM on or before Oct..22, 1979. In addition; the owner of 

. .. Such’ claim is required to.-file evidence of assessment 
_ work.or notice of intention to hold the claim:on or before 

-. Dee. 30 of each calendar year. thereafter. Failure to file. 


the required documents conclusively consitutes: abandon- 


“ment of the claim by the owner r under theAct. See gener- 7 
ally 48.OFR Part 3883,” eee 


DECISIONS oF THE DEPARTMENT OF THE. INTERIOR. 


acceptable 
7 Lands’ and close this case out. es 


< oy -- 
ve “review. its 
“Order - 


~The purpose of a segregation 


Its: purpose. is not, as appellant’s ; 


“request ~ seems to “suggest, . to 
‘remove the segregated | lands from - 
the 
-ance.? Thus, the suggested: segre- 
gation order would not “close this 
ease out” but would simply limit 

the lands addressed by this appeal 


decision approving convey- 


to ‘something less than the entire- 
ty of T: 26 S., R. 22 E:, Kateel 


° River meridian: 


We find no basis for issuing an- 


‘other segregation order in’ this 
case now.as the township at.issue. 
is otherwise segregated. from:con-. 


veyance in another appeal.* - 


We'turn.to'the issue of whether : — 

BLM erred in failing to exclude 
the lands encompassed by apel- 
_lant’s: 


unpatented mining claims 
from the conveyance to Doyon. 
[1] Sec: 22(¢) of the Alaska. 


Native | Claims Settlement Act. 
(ANCSA), 


Ag USC. - 1621¢¢) : 
ay! 6), provides: wae : 


- ih his pean ares to- ANCAB acnellaik pee: 


enced several times an exclusion. or ‘attempted exclusion -— 


by :Doyon’ of the lands encompassed. by appellant’s - 
mining claims from ita land selection entitlement. The 
record reflects that Doyon’s selection application express- 


ly included all of T. 26 S:, R:.22.E., Kateel River merid- 
ian. There is no document in the record that constitutes’ 
‘a request from Doyon that the lands encompassed by ap- . 

. pellant’s mining claims be excluded from its land-convey- 
. ance.:Moreover, we note. that ANCAB has held that 43. 


CFR 2651.4(e) does not permit.a Native corporation to ex- - 
clude lands within unpatented mining claims after the 


“Order” on our 
‘modification request and issue an. 
Segregating Ze 


The 


i. 619). ne nae. 
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“0: Mining. claims; possessory rights, pro- 


” 4 ae ? 


On any inde: conveyed. to Village and 
: Regional Corporations, any person who 


a ‘prior to August 31, 1971, initiated: a valid 


mining. claim ‘or location. under the. gener- 


"al mining laws and recorded notice of said 
~ location with the appropriate . State or - 
local office shall be protected in his posses- | 
sory. rights, if all requirements: of the gen- 
_. eral. mining-laws are complied with, for a 
‘ “period of five years and. may, if all require- 
_.. ments of the general mining. laws are com-- 

: plied with, ‘proceed to patent. : 


Departmental regulation 4B CFR ; 


. 2650.8-2 governing mining claims 
on selected lands reads i in part: 


fa) Possessory: rights. Pursuant to géction a 
22(c) of the act, on any lands to be con- ~ 


- veyed. to village or regional. corporations, 


any person who prior: ‘to August 31,’ 1971, 
initiated a valid mining claim or location, 


including | millsites, under. the general 


“mining laws and recorded notice. thereof: 
‘with the appropriate State or local office,: 
. Shall: not be: challenged by the. United - 
States as to his possessory rights, if all re- 


quirements of the general mining laws are 
met. However, the validity of any unpa- 


tented mining claim may be contested by 
the United’ ‘States, . the ‘grantee of the- 
United States or ‘its. successor in. interest, 
': or-by ‘any: person . who may initiate a or 


- vate contest." * * > 


(b) Patent requirements ‘met. An: accept- : 

_ able mineral patent application must. be - 
~ filed with the ‘appropriate Bureau of Land — 
_ Management office not.later than Decem-. 


| ill an 
ber.18, 1976 on. lands. conveyed to vi ae limite d, by cae. -22(c) of. ANCS A 


and 43 CFR 2650. 3-2 until convey- - 
- ance.® This. land will. not be. con- 
veyed until the appeals involving a 
it have been resolved. 48 CFR... 
4.21(a). Until then appellant.is en- — 
titled to whatever..consideration ~ 


Or regional corporations. . 


ee Patent eer not: met. "Any : 
‘mineral patent application filed after De- 

- .. ember 18, 1976; on land conveyed to. any 
tee village or regional corporation pursuant to. 
." this act, will be rejected for lack of depart- 
mental jurisdiction. After that date, patent 
... -applications-may- continue to be filed on 
land not’ conveyed to village or regional | 
a, corporations: until such land i is conveyed. 


_ “unpatented. 
as mining - claims located prior to the | 


status. -of - 


. -« Ansotinent of of ANCSA on. land sub- 


sequently seiscted ie a- Native: ae 
corporation has recently been re-  ~ 
viewed by the United. States Court 
of Appeals for the Ninth Circuit... 
In a suit brought. by. owners of — 
such. unpatented mining claims 
seeking. a declaratory judgment 

and injunctive protection against 

~ BLM’s: conveyance of their alleged” oe 
‘vested property rights 


We conclude - the ‘BLM may: 


“convey T. 26 S., R. 22 E., Kateel 
River meridian, to Doyon: notwith- 2 
_ standing the existence of. mining 


claims: owned by appellants . in 


that. township © and. that» appel-. 
_lant’s- rights _ ‘to those . mining 


claims are ‘protected, - although. 


‘the applicable law may. afford. See a 


5 Doyon has urged that BLM i is. aaieed to vadjadienta’ apie 
the validity of unpatented mining claims within Native 
selected: Jands prior to. conveyance. It is now well estab. © 2. 
lished, however, that BLM-is not required to adjudicate = 
mining claims before conveyance. United ‘States Steel 
Corp., supra; Oregon Portland Cement Co.,; Te See 


Alaska Miners v. Andee supra ‘at 580. yas 


in the — 
claims, the court examined sec. ~ 
_. 22(¢) of ANCSA. and the Depart- 
_ment’s regulations and held that: 
ee ANCSA permits the Federal Gov- _ 
_. ernment to convey lands subject. 
to validly located ‘mining’ claims - 
and that. the 5-year time. limita- — 
tion on the ability to patent: 
placed. on such claims by ANCSA - 
is constitutional. Alaska Miners v.. 
Andrus, 662 F.2d 577 (9th Cir. 
1981). Accord, United States Steel 
Corp,, T ANCAB 106, 89 LD. 293°. — 
(1982). (involving unpatented mill- . 
site claims). 


7 AB CFR 2650. 0-50); 
- 2650.3-2. 
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4B a CFR 


Accordirigly,= pursuant to ‘the 


: - authority delegated to the Board 


of Land Appeals by the Secretary 
of the Interior, 43 CFR 4.1, 


amended (43 FR 26390 (June 18, 
1982)), the decision: of pe eames 


- State Office i is affirmed. 


Wu A. ee 
Administrative sucee ™ 


We CONCUR: 


James L: BuRSKI | 
Administrative Judge 


MELVIN J. MIRKIN © 


Administrative. Judge, Alternate 


rimecmnger , 


TIGER: CORP. 


4 IBSMA 202 


Decided December 17, 1989 


Petition for discretionary review 
of a Feb. 13, 1981, decision by 


Administrative Law Judge Shel- 
don..L. Shepherd in which Tiger 
Corp. was -held:to be in violation. 


of the effluent limitations provi- 
sion of 30 CFR. 715. 17a). 


- Affirmed. 


1. Surface Mining Control and 
Reclamation Act of 1977: Admin- 
istrative Procedure: ‘Burden of 
Proof—Surface Mining Control 


and Reclamation aoe of (9T: , 


Hearings: Generally — 
OSM makes a prima facie case by submit- 


ting sufficient. evidence to establish the es- 
- sential facts of the violation; when it 


‘makes that showing and the’showing goes 
unrebutted, it also. carries its: ultimate 
burden of. ela ay , 


"DECISIONS: OF THE DEPARTMENT ‘OF. THE INTERIOR, 


_ APPEARANCES: | 
- Borowitz, Esq., Zanesville, Ohio, 
for Tiger Corp.; Myra P. Spicker, 


Esq., Office of the Field Solicitor, 
Indianapolis, Indiana, Glenda R. 


as Hudson, Esq., Office of the So- 


licitor; Division of Surface © 


Mining, and Marcus P. McGraw, a 


Assistant. Solicitor, Branch of | 


Litigation and Enforcement, Di- 


vision of Surface Mining, Wash- 


ington, D.C., for the Office of 
Surface Mining Reclamation and | 


mi Orecment. 


: OPINION BY ete 
ADMINISTRA TIVE JUDGE © 
_.- MIRKIN 


_ INTERIOR BOARD OF — 
SURFACE MINING AND 
RECLAMATION APPEALS’ 


‘This case is before the Board on 
Tiger Corp.'s. (Tiger) petition for 
discretionary review of a. Hear- 


ings Division decision upholding 


the validity of a notice of viola- — 
tion (NOV) issued by the Office of 
Surface Mining Reclamation and 
Enforcement (OSM) for a violation 


of: the effluent limitations provi- | 


sion of 30 CFR 715.17(a). The evi- 
dentiary basis for the decision was _ 
the OSM. inspector’s. testimony 


concerning his field tests of water 
samples at. Tiger's surface. coal 
| mining operation. ; 


Factual and Procedural - 
_ Background 


“On Nov. 3, 1979, an OSM in- — 
spector issued: NOV. No. 79-I- 


13-25 to Tiger for two alleged vio- 
lations of 30 CFR 715.17): () 


a Taney reper on water samples: were ruled inad- . 


vs imissible on the ground that they were signed by aperson — 
‘whose name did not otherwise saa in the chain of 


ee record. 


9 ED 
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Sep TIGER CORP... 


623 7 


| December 17, 1982 


failure to meet the effluent limi- 


tations and (2) failure to pass all. 
surface drainage from the- dis- 

- turbed -area. of its Muskingum. 
County, Ohio, mine through | sedi- _ 
- mentation ponds. Tiger’s petition 


challenged only *the first alleged 


violation, but went only to the. 
fact: of violation | and ‘not ‘tothe 
penalty associated therewith. In 
- his Feb. 18, 1981, decision, the Ad- 

ministrative Law Judge found — 

that the effluent limitations were. 
exceeded as. alleged. He further — 
found that the mine area had~ 


been deep-mined up to ‘TS ‘years 
ago and that. Tiger was unaware 
of that situation as it began its op- 
erations.?» The earlier operators 


had tiled the old mine, and seep- . 


_age had been‘ allowed to enter the 


hydrologic system. The decision. 


stated that some of the offending 
discharges are from the pre-exist- 


ing deep mines ‘and that the seep- 
| Virtually . 
continuous. surveillance. and treat- — 
ment would be necessary to detect 
_. violative conditions and to neu-. 
_ tralize the. noxious discharges. 


age is uncontrollable: 


The Administrative Law Judge 
sustained the NOV on the basis: of 


- our decision in Cravat Coal Co., 2— 
IBSMA. 249, 87.1.D. 416 (1980).. Th. 


 Cravat, we ruled that the.operator ~=——————_ 
. '. § The basis -for this argument ‘Kae two features: “a. - 
-comment in the regulation’s preamble highlighting the © 


was responsible for assuring that 
_ discharges of drainage from areas 


_ disturbed by its mining operation — 
| did not. Coes the oo limita- | 


. eurrent’ seepage. therefrom, their’ contribution. to the 


3 ? Although the Administrative’ ‘Law “Fédge fot that 


‘Tiger was unaware of the situation,-one of the owners of 


' the fee in the mine’s land was aware of it at the time 


Tiger was engaged to do the work (Tr. 79, 82). Insofar as. 
the owner contracted with Tiger for the mining, this pre- _ 
_ sents a situation where. the former's knowledge forces us: 
to conclude that Tiger should have known of the problem © 
- even if by failing to make proper inquiry it actually did . 
not. (See generally Comments 2 and 3, Ae FR 62649 Dec. 


18, It); and t nn. ns, infra.) 


eee quality.” 
| ‘Tiger i is incorrect. ? | 
-. OSM. makes a prima fabie © case. 
by. the submission of sufficient 


tions even. “though. the 5 ofeading’ _ 
elements originated in principal — 


measure as contaminated ground | 
water. from previously mined 
areas. 2 IBSMA 249, 255, 87 LD: 

416; 419.. The Board. has reached 


‘similar holdings in Jeffco Sales. & _ 
Mining Co., | 
467.(1982),. and ‘i in Central Oil and 
Gas, Inc., 2 IBSMA. 308, BT ‘TD. | 

| 494 (1980). a | 


4 IBSMA 140, 89 LD.. 


Discussion and Conclusions a% 


[1] On appeal, Tiger argued that — 
although OSM did present evi- 
dence that a violation. of the efflu: - 
ent | 


limitations in 30 CFR 
715.17(a) had acccered: OSM nev- | 


ertheless failed to make a prima 
facie case and to carry its ulti- 


mate burden of persuasion under: 


48 CFR 4.1155. Tiger believes that 
for OSM to carry its ultimate — 
burden, OSM must also show that 
Tiger failed. to “reclaim to condi- 
tions. | 
mining hydrologic conditions with — 


that - approximate — pre- 


minimal change in * * * water 


‘(Tiger’s | brief at ae ‘ 


evidence to: establish: the essential - | 


regulation’s intent as matching that indicated by the lan- 


_guage quoted in the last sentence in the text (Comment, © 


42 FR 62649 (Dec. 13, 1977)); and (2) various of the deci- 
sion’s findings regarding the pre-existing deep mines, 


excess of effluents in discharges, and: Tiger’s lack ‘of prior 
actual knowledge about those matters.. 


_... As to the first of those features, we. have. Sinead noted 
(in Cravat) that the preamble to section 715.17 has as: one 


of its objectives requiring the operator. to plan and con- © 
duct: its operation so as.to minimize adverse effects on 
water quality, £e., taking steps to assure prior knowledge 
of such things as deleterious seeps from pre-existing deep 
mines. Tiger’s appeal to our sensibilities based on its as- _ 
serted ignorance of the seeps,. therefore, works a at least as. 

much t to its detriment as. to its benefit. ao. 


| 4. IBSMA uC 


would: necessarily 


624 . 


| an facts of. the violation. 4 That was 
'. done, and it was not rebutted. As 


those essential facts, if uncontro- 


Ee - verted, were all that ‘was--neces- - 
-. sary to prove a violation, OSM 
_also carried its. cone burden of 


fe —— = 
| _ The decision below i is. affirmed. 


_ Menvin J. Mire ee | 
_ Administrative fudge par 


I CONCUR: 


; Newton Pamunena’ 
Administrative Judge 


if CONCUR IN THE RESULT: 


: BERNARD Vv. PARRETTE. : Z. 


/ Administrative Judge = se 


_ JEWELL SMOKELESS COAL 
dibgeee: S88 COAL: 


Decided December 1 ?, 1 982 


Corp. for review of the Dec. 3; 
1981, decision’ (Docket No. CH 1- 


-- 90-R) of Administrative. Law 
~ . Judge Tom. M. Allen | upholding 

- enforcement action’ by the Office 
of Surface ‘Mining. Reclamation | 


‘and Enforcement taken pursuant 


to the Surface Mining» Control _ 
| of. 1977,.. 
P.L. 95-87, 30 U.S.C. §§ 1201-1328 


APPEARANCES; | 
Jones, Esq.,. Lebarion, Virginia, u 
for Jewell Smokeless Coal Corp.; __. 
-Harold Chambers, Esq., Office of = __ 
the -Field Solicitor,, Charleston, = 
West Virginia; John Pendergrass, 
Esq., and Walton D. Morris, Jr, 
Esq., Assistant. Solicitor for Liti- — 
gation and Enforcement, Divi- - 
sion of Surface. Minne Office of | 


| and. Reclamation Act . 


(Supp. Iv 1980), and the Depart 


"4 James Moore, 1 IBSMA.216, 86 LD. ). 369 (1979). 


ee 6 Aeearning that Tiger. could avoid: liability on. the basis . 
of. compliance | with: the “pre-mining hydrologic condi-. 


tions” - language of sec: 715.17(a) to which it refers, it 


_ make that defense it would have ‘to present evidence 


~~ about the hydrologic balance both before and after it con- . 
ducted its operations. Tiger could not make that showing 


because it did-not have actual knowledge of the. pre-exist- 
ing deep mines until after it began its operations (Tr: 69). 


_ The only evidence it offered concerned the quality of the — 


_. -water and its efforts to treat it after the problem was dis- 
a, vered (Tr. 54-59): ‘That i: is not sufficient... 


DECISIONS OF: THE DEPARTMENT OF THE INTERIOR 


_ tee,” 
permit under. state law, and is responsible — 


be by” affirmative defense. In order to: 


‘ment’s regulations: at 30 0 CFR 1 : ‘ 


Chapter VI. 
- Affirmed. 


1. Surface. Mining ‘Couteol, Paes es 
Reclamation. Act of 1977: Appli- = 
~ eability: eae 
‘Mining. Control and Reclamation. eR 
Act of 1977: Roads: Generally | , 


An access: and/ or haul road is. subject t to : 
_. regulation as part of a surface coal mining 
~-. operation in the absense of an affirmative _ 
demonstration that the road is $ maintained | 
with public funds. aa a a 


-Generally—Surface 


~~ : Surface Mining’ Control ‘ena 
Reclamation. Act of 1977: Admin- 
. istrative Procedure: Burden of — 
Proof—Surface Mining Control . 
and Reclamation _ Act 
Variances and ‘Exemptions: Gen- 


of 1977: 


erally — 


“One eleimine ss an ae) ‘Son fens: 

tion under the Act bears the burden of af- 

| : - firmatively demonstrating entitlement to 7 
. the exemption. | a ; 


‘3. Surface ‘Mining. Control: and |. 
~ Reclamation Act of 1977: Initial - 
Appeal by Jewell Smokeless Coal : Regula tary Progvani ‘Generally—. 
- Surface Mining Control and Rec-— 
lamation Act of 197 ts Words and ; 
Phrases. eae 
| Permittee.” 
regulatory : program, © one who ‘conducts a 


For purposes fot the “initial 


surface coal’ mining operation is a “permit- 
whether or not required. ‘to hold a 


for: compliance with performance.’ Stand- 
ards applicable to the. pperano oo ee 


Dennia - &, : 


9 LD, = oat 


fs E | Enforeement, - 


—) § TIT TDG. 
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| » SEWELL SMOKELESS COAL CORP. . -_ 


| | December FTA 1988 


- the ‘Solicitor, - aoe “ihe! Office of. 
Surface Mining Reclamation and 


7 - OPINE ON B YY 7 
ADMINISTRA TIVE. J UDGE 
_ MIRKIN © 


. INTERIOR BOARD ( OF 
~ SURFACE MINING AND 
| .RECLAMA TI ON APPEALS © 


: i ewell : Smokéless _ Coal. ‘oa 
(J ewell) has appealed from the de- 


| cision. of the ‘Hearings - Division. 
-- upholding Notice - of - Violation’ 
(NOV) No. 80-I-73-2, by” which 
the Office of Surface Mining Rec-. 
lamation and Enforcement (OSM) — 
-. charged Jewell with. three viola- i 
age tions of 30 CFR 117. 17. , 


| Factual ane Procedural 
_ Background - 


On Feb. 2, 1981, OSM. inepectad = 
an underground mining operation — 


in Buchanan County, Virginia. On 


the basis of the inspection OSM. 

issued NOV No. 81-I-73-2. (OSM 
_ Exh. 4) charging three violations 
of the Department’s initial pro-- 
gram sae! Saar as ee 


lows: 


ren The. person hag failed to pass all's sur- 
face. drainage from the disturbed area 


_ through a sedimentation pond or series of 
= ~ sedimentation. ponds. and treatment facili- 
. ties prior to leaving the disturbed area, in 

~~ violation of 30:CFR § 717.17(a). : 
(2). The person has failed to adequately. : 
maintain the access. and haul’ road _ by - 


means such as, ‘but not limited to, surfac- 
ing, in» violation ~ of | (80 


(8). The person ‘has discharged — 


. from the disturbed area which. fails. to. 
- meet the maximum ‘numerical ‘effluent — 


limitation - for. total ‘suspended solids, in 


- a violation of 30 CFR 7 17. ee 


445-2590 88 HO 


Tn the NOV, OSM. A listed ica as te 
the mine permittee and Shannon _ 
--. Coal Co. (Shannon) as the mine — 
= a o operator. OSM. served both compa- 
nies with the NOV; each company - 
ak separately | applied to the Hear- 
_ ings Division for review of the en- -_ 
| - forcement action.” = " 
_ A hearing on: ‘Shannon's S oe Ves 
cation began on June 17, 1981, but = 
the Administrative Law J udge_ or- 
«dered the hearing continued when. 
he was informed that Jewell also 
had applied for review of the en- — 
- forcement action. The Administra- 
tive Law Judge then consolidated 


the two applications and conduct- 
ed.a hearing on them on Aug. 11, 


1981: At-this hearing, OSM pre-e 
‘sented two witnesses, the investi- 
. -gating inspector and a resident of 
_ the. -area- who. had complained — 
about the mining operation. From: 
these witnesses OSM adduced tes-” - 
timony both ‘as to the basic ele * 
“ments of .the violations alleged = 
(eg, Tr. 17-27, 37-38, 41-42, 46- 
49)! and as to the extent of the 
- area. disturbed by the mining op- 
_eration (eg. Tr. 


Jewell rested without putting on.a- 


case. (Tr. 65); instead, counsel for 
Sewell s stated: ee ee Geka nate 


[T]here’ s a lot. of testimony + we could: ae | - 7 
on, but the critical issue boils downto 
_ whether there’s two acres involved, wheth- — 
er it’s entitled ‘to the two acre exemption. 
The maps and survey have been submitted . 
and I don’t think that we could add any- © 
“thing to OSM’s case. I think they've failed = 
to make a Pam facie case: at: pus time se 
Ee oe 
This matter: being ¢ pate by 43 : CFR 4.1171, ‘osm: 
was responsible for establishing a prima facie’ case as to ad 
the factual ‘elements of the violations. charged: in the = 
NOV. The transcript references indicate that it did so.. 
The ultimate burden of persuasion, however, rested with = - 
Jewell. By resting without. presenting a case, Jewell did 
not. sustain its burden. (The. cross-examination of ‘the © 
| OSM witnesses did not. suffice for that PARDO) 


"28-86, 54-55). 


that we’ re in excess of two acres. There- 


| fore, we're not going to offer any proof. 


In: this’ decision the ‘Administra- 
tive: Law Judge said: “Since the 
issue in this case is solely whether 


the area disturbed by surface 
mining is exempt from the Act be- 
cause of disturbing less than. 2. 
acres, a review of the evidence re- 
_ garding the notices: of violation. is: 
~ not necessary” (Decision at 2). The 


Administrative Law Judge then 


_ proceeded to take “judicial notice’ 
of an earlier decision of the Hear- . 
ings Division involving Jewell (De- | 


cision at 2), and to. ‘reminisce 
about findings and- holdings in 
other cases over which he had 
_ presided which somehow con- 


cerned the meaning of the terms | 


“permittee” and “operator” (Deci- 


sion at 2~4). He concluded that. 

the NOV should be upheld as to: 

Jewell but dismissed as. to” ‘Shan: | 
a a aa - ments to the permit, signed by 

~ Joel M. Singleton, Jewell’s. Recla- 


-.non..: 


Discussion ie = 


The extent. of . surface area ‘aie! 
turbed in the coal mining oper- 
ation is important because 30:CFR - 
-700.11(b) provides that the extrac- 
tion of coal: where the operation — 


affects 2 acres or less is exempt 


from regulation.’ The legal status © 
of the road used in. the operation 


is of particular importance in this 


- regard: because a surface coal 
mining operation is defined to in-. 


clude areas affected by access and 
haul roads (80 CFR 700.5), except 


those roads that are maintained 


with public funds (80 CFR 710.5), 
and Jewell claims that the road is 


an exempt road because it had — 


_ been deeded to Buchanan County, 


2 Although this is an underground mine, a surface coal 
- mining operation includes surface impacts incident to ‘an 
underground coal ‘mine. 30 CFR 700.5. 


. DECISIONS: OF THE.: DEPARTMENT OF “THE INTERIOR 


They. were Messers. 
Van. Meter, -and Young. The total 


-turbed land — semainng 


[89 LD, 


Virginia.’ a: An’ expansion of the ay 
relevant facts is in order. © 


‘At: the site in- question - there tee 
has been a deep mine for many oa 


years (Tr. 57-58). On Jan. 8, 1979, 


Jewell applied for a. Virginia sur- 228 


face coal. mine. permit (OSM. Exh. 


2). Jewell’s officers and directors _ oe 


were listed on that .application. 


number of acres to be covered by 


the permit was listed as 2.94. The — 


owner of the surface and mineral 
estates was stated to be.A. B. 


Jewell of Tazewell, Virginia, oth- 
- erwise unidentified. Jewell’s right 
‘to mine was stated to be by virtue 

of -a_ written: lease agreement 


made on Jan: 1, 1978; and execut- 


ed by A. B. Jewell. The permit ap-— 


plication was executed before a 


notary public on Jan. 6, 1979, by 


Van Meter. One: of: the attach- 


mation > Superintendent, states 


that “2.19 + .75 = 2.94” acres. 


had been disturbed ‘during the 


last 12 months and that there 


HOY total acres of undis- 
in the 


were 


original permit area. ' 
According to OSM’s exhibit’ 3. 
on Mar. 23, 1979, Jewell conveyed 


the road to Bucharian County. On 


Mar. 26, 1979, the county accepted 


the. conveyance, ‘ ‘subject. to: the | 


terms of the-ordinance adopted by 


the Buchanan County Board of 
‘Supervisors at their regular meet- 


ing on May 1, 1978, and the agree- 
ment entered — 


3 Jewell has not challenged OSM’s chavactarieation of 
the road as a “haul road.” See-OSM’s Exhs. 2 and. 3.. 


‘These exhibits, which were admitted without. objection 
(Tr. 10, 16), also contain statements by Jewell that the 


surface disturbances associated with the mine, taking 


_ into account the haul saa cover more than Z.acres. > 


Thompson, | 


nto» ak Jewell a 


; - 62d] Seay. | 


- Board. Jewell Smokeless 


- “ SEWELL SMOKELESS COAL CORE. : 
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 Grideelese Coal ‘Corporalion® and 


the Buchanan County Board of 
- Supervisors for maintenance of 
said roads.” On Apr. 18, 1979, 


_ Jewell filed an amended permit 
- - (1982). ae 
rect the acreage from 2.94 to 2.25 _ 
acres and to delete .76 acre repre- 
- senting. the - roadway that had_ 


request, : asking the state to cor- 


been conveyed to the: county. Part 


of the application was.a form.sim- _ 


ilar. to the Singleton attachment. 


the: original permit. ro 


At the .original Shannon pee : 
ing on June 17, 1981, the parties 
stipulated that the acreage meas-. 


urements on Jewell’s ‘survey of 


--- June 1981 were accurate (Jewell 


- Exh. 1; Shannon Tr. 15-16). The 


‘total acreage indicated by this: 


survey, | including: the | disputed 


a road, was 2.10. acres. The Admin- 
istrative: Law Judge .also found 


the aggregate disturbed area com- 


. . prised at least 2 acres (Decision at. 
—s tl 2) ‘The ‘effect: of. a 1 general 
' conveyance of a roadway to Bu-_ 
_chanan County, pursuant to its” 
ordinance of May 1,.1978, has ‘re- 


cently ‘been construed ‘by this 
Coal 
Corp.,.4 IBSMA 51, 89 LD. 313 


(1982). We held that in order. for — 


the road exemption to apply, the 


road must be maintained with 
public funds. and: that the burden’ 


was on Jewell to demonstrate. af- 


| firmatively that | the L ceeoas 


‘Although the parties seem ce agree that the filing of 
the amended permit request resulted in Virginia’ Breleas. 
- ing Jewell from: permit. obligations, the only: item of 


record that indicates there was a formal cancellation is 
the testimony of the: OSM inspector to that effect (Tr. 


16. 


re Jewell: failed todo at 2 


there. and it, has. likewise failed | : 
here. The exemption is not appli- 
cable. See also Rhonda Coal Co., 


Ine, 4. IBSMA 124, 89 LD. 460 | 


[3] The remaining question, and 
one not satisfactorily .treated — 


below, is. the liability, if any, that 
Jewell has for the mining  oper- 


ation. The initial regulatory pro- 


gram is applicable to persons con- 
It also stated that “0” acres of un-~ 
disturbed. land . remained under 


ducting coal mining operations. 30 


CFR 710.11. A permittee is such a 
_ person. Marco, Inc., 3 IBSMA 128, | 


88 ID. 500° (1981). During the ini- 


tial regulatory program, “a person 
who either. has been: granted the — 
right to mine or reclaim an area 
_or who is mining or reclaiming an 
area.that would otherwise be sub-. or 


ject to regulation is a: permittee.” 


Marco, Inc.; 8 IBSMA’ at 132, ne 
I.D. at 502. One who should: have 


a permit.is a permittee whether 


or not there is in fact a permit. 
Delight Coal Corp.,. 1 IBSMA 186, 


86.I.D. 321: (1979); Claypool Con- 


struction. Co., 1. IBSMA: 259, 86 
I.D. 486 (1979). Further, a permit: ty 
-tee’s reliance on state interpreta- — 

_ tion of state law will not necessar- 
_ily shield it from Federal regula- 
tions. James Moore, 1 IBSMA 216, 


86 I.D. 369 (1979). The evidence of 
record is that Jewell became the | 
lessee of the premises on Jan. 1,. 

1978, with the right to mine coal. 


There is no evidence that. said — 
lease was ever terminated or that, 
in ‘fact, Jewell ever discontinued’ es 
‘mining. Jewell Ss. right | to mine 


® Although the “Aainiaiateative Taw Judge said) he 


-would require it, no demonstration was made by Jewell ~ 


to show it had the capacity to convey title to the road- 
way (Tr. 52). Indeed, the only evidence presented was 


' that ofa leasehold interest i in. Jewell om Exh. 2). _ 


~ Administrative Judge . = 2 


oat State. 


; : ~ under fe las: iiss best. continu. - ve 
US, as: has actual mining. J ewell — 
| | is a permittee.® 3 


— decision below is. affirmed. 


~ Metvin J. Mirxin- | 
| Administrative Judge 


: We. CONCUR: 


ON EWTON Fgattiene: = 


oo BERNARD V. PARRETTE pee eS aes 
a Administrative suds. f Pe oe 


GOBEL BARTLEY | 
£4 ar TBSMA 219 


- Decided December 1 7, 1982 » 


a regulatory — 
- Docket No. NX AGAR). 


_ Affirmed. 


-6The Administrative law fies duarastesesd: Shen: a 
|. non‘as an “operator” and peremptorily dismissed charges _ 
- + against it. He termed Jewell a “permittee” on the basis: 
of a talmudic, if superflous, analysis of the definitions in 
“. $0 US.C. § 1291(13), (15), (17), (18), and (19) (Supp. IV 

- 1980). There is the suggestion that Shannon may have 
~. been contracted: by Jewell. to conduct the mining ‘oper- 
.- © ations. That might render Shannon also liable as: an.Op- . 
* .- erator. It would not relley Jewell of ad liability as a ner S 


7. mittee. . “ 


oa : DECISIONS OF THE DEPARTMENT oF THE INTERIOR : 


“(891 1D. 


ed, ‘at ee in pa in one ee area. af a 
fected by the operation for the purpose of 
determining whether the operation. quali- es 
- fies for.the 2-acre exemption of Sec, Pee) a 
of the Act and 30 CFR 700. 11)... a 


| a ‘Surface ‘Mining Control. oy es 
_ Reclamation. Act of 1977: Initial 7 
ee, Regulatory. Program: Generally ae 
“Under 80 CFR 710. 11(2)64) of the initial reg-° 
oe ulatory program, a person conducting coal _ 
“. mining operations taust obtain a. permit if 
a permit is. required ae the pec in eed ee 
- me mining. occurs. ee Bere oe 


~ - Surrace: ‘Mining’ Control ‘anil. a ise 
“Reclamation Act of 1977: Appli- 7 
_cability: Postmining Land Use— 
Surface Mining Control and Ree- = 
lamation Act of 1977: Initial. Reg- ae Sue 
ee “Apes by. Gobel Bartley from the - ulaters Beis Generally 
.. Apr. 16, 1981,. decision: of Admin- — 
; istrative - Law Judge Tom M.. 
~ |. Allen, upholding | OSM. jurisdic- 
tion and thus sustaining the va-. 


The extraction of coal as an. “incidental: ” 


S -part of privately | financed construction is - : 
not an activity excluded as such from the - 
~ coverage of the performance requirements Cae 


a3 of the initial re latory program. 
lidity of Notice of Violation No. | een AD aa | 


~ 80-2-98-56. and Cessation Order | 
No. 81-2-98-3 charging Bartley 
with: operating a surface. coal 
mine without a. permit from: the. —¥ 
jeurhorny aa a 
PO aS The Interior Board. of Surface Mining and - coe 
| _ - Reclamation. Appeals is. not: the : Eroper: erates 

| | A ope forum to nea: constitutional i issues. eS 
as, 1c ‘Surface Mining ‘Contzol ‘aid. 
-- Reclamation “Act of 1977: Var- 
'. dances and Exemptions: 2-Acre | 


7 - The area of an: access and haul road used a 
a hs a coal 1 mine oe is Properly, includ- 


4. ‘Constitutional ae Getieral- 


ly—Surface Mining and Reclama- eee | 
tion Act of 1977: Administrative oo 
Procedure: Scope of Review | _ ee 


: APPEARANCES: Gobel Bartley, 2 ee 

‘Rockhouse, _ 
Courtney 'W. Shea, Esq., Office of 

the Field Solicitor, | | 
__ ‘Tennessee, Glenda: Hudson, Esq,” 
and Walton. D. Morris, Jr... Esq. 
Assistant ‘Solicitor for Litigation. 2k ee 
and. Enforcement, Office of the = | 
Solicitor, Washington, D.C., for 

the Office of Surface Mining — Pe 

| lamation and. Enforcement. _ 


Kentucky; pro. se; 


Knoxville, - | 


= Bone Creek, 


_ December 1, f 982. 


 @PINION BY 
"ADMINISTRA TIVE JUDGE 
- _PARRETTE.. 


IN TERI OR. BOARD OF 
SURFACE MINING AND » 
_RECLAMA TI ON APPEALS — 


“Gobel: Bartley Bartley) has ap- 


2 ‘pealed. from the Apr. 16, 1981, de- - 
—. cision of — Administrative . Law 
- Judge Tom M. Allen, Docket. No. . 
_ . NX 1-64-R, which concluded that 

the Office of Surface Mining -Rec- 

. lamation and Enforcement (OSM) 


-had jurisdiction under the Surface 


Mining Control and Reclamation ° 


Act of 1977, P.L: 95-87 (Aug. 8, 
1977), 30°. U.S.C. - §§ 1201- 1328 


(Supp. IV 1980) (the Act), and. its 
- implementing ‘regulations, 30 CFR 


‘Chapter. VIT (the regulations), to 


> issue Notice of“ Violation. (NOV). 


No... 80-2-98-56. and. Cessation 


Order (CO) No. 81-2-98-3, charg-- 


‘ing. Bartley, . ‘respectively, with a 


oo violation of the Act for operating 
- a surface coal. mine without a. 


~ permit from the State regulatory 


authority -and: with: failure to 
abate the violation within time 


prescribe aE affirm the cee 
sion.: ore 


| . Facts. 
On: Oct. 9, 1980, OSM Inspector 


_ Tillon E. Turner: conducted an in- 


spection of a surface mining oper- 


| -- ation on Bartley’s property, situ- 


ated in the Dry Fork: of Marrow 


— hear. Rockhouse, 
~~ Kentucky. The site was. located at: 
. the. end. of.a ‘mile-long private - 
road, in a saddle on the top of a | 
- ‘mountain. No mining activity was’ 
in. progress on that.date, but there ~ 
Bohs were. two: stockpiles: at the. site 


with: cpurodinately, 50 ann of eee 
coal in.one and 30 tons in the =~ 
a : other, and an uncovered coal pit  _— 
was in view. The total disturbed « 
area. exceeded 90, 000 ‘square feet ae 


oe 7-9)... 


Turner informed Bartley. that ha. 
‘since the site apparently exceeded 
2 acres, Bartley: would be subject = _ 
to Federal jurisdiction if he had =~ 
‘mined more than 250 tons ofcoal.. ._: 
Bartley did not disagree as to the — 

2-acres but said he had: mined’ 3 
only 240 tons and later produced 
-a>-tipple: receipt for that amount. 


No NOV was issued by the inspec- 
tor on .Oct..9 (Tr. 9-10). During - 
the. conversation, . 


acre of surface, had been. uncov-- 


ered, -and - that Bartley did ‘not 


have a State mine permit, Turner. . 
issued NOV. No: § 80-2-98-56, 


charging Bartley with operating a 
’. gurface coal. mine . without a 


permit from the State. regulatory. 


authority. At .that time, Turner 
estimated the disturbed area tobe 
2.88 acres (Tr. 11-14). He also esti- 
mated that approximately 1,600 ..._ 
tons of coal had. been removed in 
from the site (Tr. 15-17). In. his. 
computation ‘of the. 2.88 “acres, -. a 
Turner ‘included only half of the 
haul road, the half that-ran from 
Bartley’ Ss. television - antenna to. _ 
the minesite, since only that por- 
‘tion appeared to have been re 
oa, disturbed Acar 17-18). Pon : 


Bartley. said . 
that -he. was ‘planning ‘to. build a 
house on -the site: (Tr. 39, 57)... 
-Turner returned to the site on... 
Oct. 28, 1980;*because of a State 
regulatory authority. ‘report that 
Bartley ‘was again mining there. - 
Upon ‘finding that another bench 

of coal, disturbing another. half... 


~~ filled, 


680 
cessation order) CO No. 81-2-98-8, 


was subsequently issued on. Feb. 
18, 1981 (Tr. 4-5). 0 


Another OSM. re. Jeffrey 
' Mason Robinson, an inspector for 
~~ the Kentucky’ Department of Nat-. 


ural. Resources, - testified that 
when he visited the Bartley mine- 


site on Oct. 6, 1980, he estimated 
the disturbed area'to be 4% acres, 
- including the ‘one-mile ‘access. 
road. When he returned on’ Oct. 
27, the original pit had: been back- 
coal had. been. removed | 


from three other. pits which ‘had 


been newly uncovered at the time _ 


of his first visit, and Bartley was 
removing coal from still another 


~ cut. Robinson estimated that 1,944 

tons of coal had .been. removed 

from:the. mine ‘as of Oct. 27 (Tr: 
. 31-32). He had also.. obtained a. 
.. copy.of a tipple receipt represent- . 
‘ing the sale of another 170.9 tons 


~ of coal: from the Bartley site (Tr. 
33-34). He testified that, under 


» Kentucky. law, any.coal removal - 


which involved the selling of more 
than 250: tons of coal from.a site 
within:a 12-month period was reg- 
_ ulated by the. State, but that. no 
permit had been issued for the 
Bartley mine (Tr. 35). : : 
Bartley - himself: subsequently 


acknowledged mining and selling 
the coal: covered.by. the two re-. 


.ceipts for 240 and 170 tons: (Tr. 
46-47). He originally thought that 
the house and trailer licenses. he 


_ had obtained were all that he- 
needed, and he felt. that. he was 
_ harming no one since all of the 
mining activity was on his own 
. property (Tr. 43). He. was. aware of | 


~ 1The circumstances pausing iis: issuance of ihe 


- CO-are not-discussed in the record. It’ was nevertheless 
_. admitted into evidence (referred to in the transcipt as: . 


CO 80-I-2-98-3, an apparent phous error) i in the ab- 
sence of any objection by pees 


DECISIONS oF THE DEPARTMENT ‘OF ‘THE INTERIOR 


| (89 LD. 


“thes need “Foe surface pois ar oe 
under the Act. (Tr. 44), andhe un- 
derstood ‘that: Inspector Turner — 


had said on Oct. 6 that such a 
permit would be necessary if he 


tmined more than 250 tons of coal 
(Tr. 45). His partner did obtain a 


license on Oct. 9, but apparently 


failed to ask about a permit. Bart- — | 
ley would himself have gotten a __ 
-permit.on that occasion, had he — 


been obtaining the license, if he > 


had then been told he needed one 


and if he could have afforded it 


eo 46-48), . | 
-At the conclusion .of the ‘hear: : 
ing, the’. Administrative’ .Law _ 


Judge concluded that because. 


Bartley had removed and: sold _ 


into. commerce. in: excess: of 250 


tons of coal within a 12-month . 


period, he was considered by the — | 
Act and the regulations to be an 


operator, and that because the .— 


coal extraction operations affected 


in. excess of 2 ‘acres of land, he _ 
was ‘subject to‘the Act regardless — 


of his ownership of both the land. . 
and: the minerals. The Adminis- |. 
trative Law Judge: therefore : held 
that since‘OSM had made a prima 
facie. case ‘and. that since. Bartley. 


had. admitted most: of the: allega- — 
tions and failed to deny others, 
“the only conclusion. possible is 


that Mr. Gobel Bartley and his 
operation is:.[sic] subject. to the 


Act. The regulations have been 


violated, and Notice of. Violation 
80=2-98-56 and: Cessation Order . 


80-2- 98-3 [sic] are affirmed.” a, 


| Discussion | 


Bartley’ cakes three piace 
arguments on appeal: First, that. 


his site would not have exceeded 2, 
acres if he had not restored and 
_. graded’ his’ old. abandoned. access 7 


_ December 17, 1982 . 


ead: ercby improving his ‘own 
- property; second, that the require- 


ments of the Act. constitute an un- 


constitutional ::taking.: of - private 
_-property without just. compensa- 


_. , tion; and third, that he was li-~ 
_.censed ‘by. the State of. Kentucky 


to. operate amine in order. to: de- 


- = velop a house site and thus a sur- 
face. mining Pout was not re 
i quired. | 


We are ‘not, nor. was: OSM or 


the Administrative Law Judge, 
unsympathetic to the underlying: 


concern of the-appellant: ‘that, be- 


cause of the Act, he can’ no longer - 


“use his own land entirely as he 
- sees fit. However, that concern 
was - addressed at great length 


_ during the hearing and the full 


exposition already contained in 


the record (Tr. 57-70) need. not be. 


repeated here. Rather, ‘we’ will 
limit our comments to the Specific 


e. issues raised on appeal. . 
[1] The Act and the. regulations | 
a ‘define surface ‘coal mining’ and. 

'. réclamation operations to include. 
_ “all lands affected by the con-. 
-. struction of new. roads or the im-_ 
et ie provement or use of existing roads 


oo to gain access to the site of [coal 


| — mining activities] and for -haul- 


age.” 80 U.S.C. § 1291(28)B); 30 
CFR 700.5 (italics added). Thus; 
the abandoned road which Bartley 


_ improved and used for access and 
haulage, in connection with his 
coal mining activities, was proper- 
-- ly included by the OSM inspector. 
_. in his calculation of the area dis- 
-- turbed ‘by Bartley’s ‘coal mining 
oy operations. ‘Taking the area affect- 
ed.by this road into account, it is. 


“clear. that Bartley’s. surface coal 


; mining: operation disturbed | more — 


which’ provides. that. _ 
conducting coal mining. operations 8 
[during the initial regulatory pro 
gram] shall have a permit if re-— 
quired by the State in which:he i is 
mining.” Under Kentucky law ap- 
plicable during the initial regula- oe, 
‘tory. program, a mine “operator” —— 
was. required to obtain a permit to — 
(KRS) 
§ 350.0600) (1978). For. the pur- — 


-endar. months:” 


than 2 acres and, ceeding | 


that the operation is. not exempt ae oi 
from regulation under the provi- 
sions of 30 U.S.C. § 1278(2):and 830. 
CFR 700.11(b), as Bartley claimed. — 


[2] Bartley was charged with a 
violation of 80-CFR 710.11(2)@), — 
“Tal. person 


mine. Ky. Rev. Stat. 
poses. of this requirement, the. 


term ‘ ‘operator” was defined to in- 


clude ‘ ‘any person * * * engaged = 
in strip mining: who removes or... * 
intends to remove more than two 
hundred fifty (250) tons. of coal te a 
from the earth by strip mining oe 
within twelve (12) successive cal- —_- 
-KRS § 350. 010(6) ae 
- (1978).- The evidence shows that. ~ 


Bartley extracted at least 410: tons © 


of coal from his mine - within a few tae 


week’s time. ; 
[3] Bartley: has not. Brought to 


our attention any provision of 
Kentucky law that modifies the 
permit requirement in the context —. = 
of coal mining. conducted in the 
preparation of a housing site. Fur- 
ther, as we stated in James Moore, 
iL: IBSMA. 216, 86 I.D. 369. (1979), i 
the extraction of coal as an inci- 


dental part of privately. financed 


construction is not an activity ex- * fy. 
cluded as such from coverage by — 
the Federal performance require. 
ments | of . the initial. regulatory 
we. Pee 


Drogen “Accordingly... 


oF éiude andar the facts of this case | 
that Bartley’s. admitted failure to 
‘obtain a: Kentucky. permit consti-_ 
tuted a violation” of 300 _CFR 7 
710.1102). - 7 

- [4] As to. Bartley’ Ss intention: 
a that the requirements | of the Act 
ares ‘unconstitutional, his» proper 
- - ‘recourse, if any, is to the courts. 
As an instrumentality of the ‘ex-. 
~ ecutive ‘branch of Government, 
_» this Board is. bound by Federal’ 
 law.and.is not the proper forum. 


issues. 
2 IBSMA 


~ to. decide constitutional ° 
Eg. Amanda Coal Co., 
895, 87 LD. 643 (1980). 


Administrative: Law J udge is: af 
= firmed. 


' BeRNAED V. Pierre ce 
_ Administrative aca 


WE CONCUR* 


SN EWTON Peineren:: 


¢ Administrative Judge ic 


ee MELVIN J. ‘Mirkin | 
aoe Administrative aide 


| “CONSOLIDATION COAL co. 
: 4 IBSMA 27 ~~ 


"Decided Dectmber 1 ?, I 982 


| Appeal’ by Consolidation Coal Co. | 
from the Feb. 10, 1982, decision 


of * Administrative Law Judge 
~. Sheldon’ L. ‘Shepherd, -Docket 
- Nos. CH 0-387-R and CH 0-388- 


mine. 


: "DECISIONS OF. THE DEPARTMENT OF THE INTERIOR aoe 


: Limitations: 
Ponds. 


The sinenteton porid reduireinont: of 30 0° | 
“CFR 717.17(a).is a. preventive measure; . 


_ appellant’ go 
are tuere : 


ily ‘Surface: . Mining Control “and Rarer 
' Reclamation Act of 1977: Hydro- 
logic System Protection: General- 

- ly—Surface Mining Control and =. 
~ Reclamation Act of 1977: Water © 
- Quality Standards and: Effluent 
ee, Sedimentation eis 


thus, proof of the occurrence of the harm | 


it is intended to prevent is not necessary _ 
to establish a violation of the requirement. 


Accordingly, the decision of the 2. Surface Mining. Control and 


Reclamation: Act of 197 7: Hydro- 


logic System Protection: General- 
-ly—Surface Mining Control and 


Reclamation Act of 1977: Water 


Quality Standards and Effluent. — 


Limitations: Sedimentation 


Ponds 


The elements of proof of a siowsttnn of:-the 

sedimentation pond requirement. are: dd) 
the existence of surface drainage from 
areas disturbed in the course of mining 


- “ and reclamation -operations;’(2) that such - 
drainage was not passed through a sedi- ao 
- mentation pond; and (3) that the drainage Se ae 


left the permit : area. 


3. ‘Surface: ‘Mining. Contéol and : ote 
‘ Reclamation Act of 1977: Hydro- . 


logic System Protection: General- = 


-ly—Surface .Mining Control and: 
Reclamation Act of 1977: Water 
Quality. Standards and Effluent — 
Limitations: Acid. and. Toxic Ma- a 
terials “ 


An operator of an. sedeaprolind: at mine | 


3 ad Le Gaite e * must undertake. ractices. to control and 
R, upholding two notices of viola- _ P. 


tion issued by the Office of Sur- _ 
face Mining Reclamation and En- — 

. forcement ‘upon: its findings of- 
violations of 30 Peto 715:17(a) 
and 717. 17a) 
Renton - 
iF ax Goce Pennsylvania. oe 


minimize water pollution which include, 


‘but’ are not limited to, preventing water 
contact with acid- or toxic-forming materi- — 
als and minimizing. -water contact | time | 


with waste materials.” 


Surface’ Mining ‘Contioke and oa Pe 
: Reclamation. Act of 1977: Hydro- 
: Topic System] Protection: General- oe 


"(go ip. to Bena 


- Affirmed ‘in part and ay — 
Ain: part. a : 


a a ror bona ‘CONSOLIDATION COAL CO. 


EE OBB 


» December 1 2, 1982. 


ly—Surface Mining ‘Control and 

_. .* Reclamation Act.of 1977: Water 

ne Quality. Standards" and Effluent: 
-_- Limitations:. 

Paar Disturbed Areas . | 

An alleged violation oF the. eiluene limita- 

. tions prescribed in 80 CFR 717.17(a) cannot — 

-- be upheld where the evidence shows that : 

the drainage identified in the notice of vio- 

. >> ‘lation: neither originated. in: an area dis- 

» turbed by the surface coal mining and rec. 2 

~-lamation operations nor became commin- 


Discharges — 


-  gled with eae from that disturbed . 
4. area. | | 
Aen ee “Surface - Mining | ‘Control nia 
eres ‘Reclamation. Act of 1977: Hydro- 
logic System Protection: General- | 
-.-. lySurface Mining Control and - 

Reclamation Act of 1977: Water 
ae. Quality Standards and Effluent 
_. . Limitations: 
__. Disturbed’ Areas * 
o <The effluent limitations prescritved: in 30 << 
CFR. 717.1%a) apply to all discharges. that: 
~ include drainage. from areas disturbed by — 


* ” surface. coal. mane. and reclamation. oper: 
- ations. . 2 


= APPEARANCES: 
Rogers, Esq., 1800 Washington x 
_- Road, Pittsburgh, Pennsylvania, . 
°° for Consolidation Coal Co.; Wil- 
liam’ F, Larkin, Esq., and Walton. 
_D. Morris, Jr., Esq., ‘Assistant So-. 

-. licitor‘ for Litigation and En-- 
- forcement, ‘Division. of Surface « 
ae Mining, Office of the Solicitor, 
for the Office of Surface Mining ae 


Discharges: 


7 Reclamation and. Enforcement. 


= OPINION BY | 
— "ADMINISTRA TIVE JUDGE 
: | PARRETTE 
INTERIOR BOARD ( OF 


as URFACE MINING AND 
RECLAMA TI ON APPEALS — 


os © Consolidation: Coal Co. (Consoli- * 
_. dation) has appealed the decision» 


from = 


“1977, 
(Supp. IV 


from . ; 


sylvania. (Tr. . 


“Daniel BS =. 
No. 


of ve Hearings'1 ‘Division. - uphold: Pes 
ing Notice of: Violation (NOV) 
Nos. 80-I-110-6 and. -80-I-110-7 .- : 
issued by. the Office of Surface ee 
~ Mining. Reclamation and Enforce- ye 
“ment (OSM) pursuant to its au- 
thority under the Surface Mining 
Control. and Reclamation, Act: of 5" 
-§§ 1201-1328 


a USC. 


facilities . at 


| Factual and Procedural 
@ Background — 


On Aug. 114, 1980, OSM igen 


Renton. underground - mine. oper: ee fe 


ation in Allegheny County, Penn- 


7 -- 1Because the surface: Sec, comico’: by: osm. f° 
“were. being conducted.in connection with an underground 2 Eee 
coal mine, OSM should have cited 80 CFR 717.17(a) in. 
-.. support of its enforcement action, as it did in the second... 

. NOV. issued to Consolidation. Given. the similarity be- 
tween the provisions of secs. 715.17(a) and 717.17(a), how- 
ever, we ‘consider-this error to have been harmless.In- 
‘any. event, Consolidation did not eee the bseece a eos, 


cy on mua 


1980); and the Depart- S 
-ment’s. ‘regulations © at 30 CFR’... 
Chapter. VII. OSM . a 
_. NOVs after inspections ‘of surface. 
Consolidation’ So. 
~ Renton. indererouad: mine in AL oy 
legheny, County, Pennsylvania.” 


issued. the. | Pi 


10; Respondent’s 
- Exh. A). After the inspection, on 
Aug. 19, 1982, OSM issued NOV: 
80-I-110-6" to Consolidation, 
_alleging two violations. of 30 CFR. a 
~—715.17(a): (1) Failure to pass. ‘sure x 
face drainage from: portions: ofthe  — 
disturbed area through asedimen-. 
tation pond; and (2) failure to con-. 
trol the quality of discharges of | 
‘surface drainage from the dis- 
turbed area to meet the effluent 
- limitations specified in the regula- ae 
: oe tions.’ Consolidation - applied for => 
review of and temporary relief > 
om the NOV. ‘By. order dated oo 
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4 Nov. 13, 1980, and with the: eae 


gent of ‘OSM, the Administrative 
Law Judge. granted Consolidation 
temporary relief from: the abate- 


. ment requirements of the. NOV- 


a pending a hearing on its merits. 
On Aug. 25, 1980, OSM. conduct- 
ed ‘a ‘further inspection of surface 


= operations at the Renton mine 
-- and, on. the following day, issued — 
ss NOV No. 80-I-110-7 (Respond- 
ent’s Exh. I). This NOV alleged 
two violations of 30 CFR 717.17(a). 
(the counterpart of sec. 715.17(a) 
applicable | to a hag gr coal 


mining - operations)... in. the 
prior NOV, the Nee con- 


cerned the sedimentation pond re- 
effluent limita-— 


quirement. and 
tions set forth in the regulations. 


Consolidation applied for review. 
of and temporary relief from the. 
NOV: By a second order dated 


Nov. 18, 1980, and again with the 


consent of OSM, the Administra-. 


tive Law Judge granted. tempo- 


rary. relief from the abatement re- 
| quirements imposed in the later 
NOV pending: a hearing . on its 


merits. 
“On June 2, 1982, ‘the. Adminis- 


trative Law J udge - conducted. a 
hearing on both NOVs. The fol- 
lowing is a. summary of. the evi- 
dence presented. during this. pro- 
ceeding. relevant to- eee | 


| tion's appeal. Pie 3° 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


through — P-9). 


— (BS a 7 
NOV No. 80- 1-110- 6 
_ Docket No. CH O-387-R) . 


~The first of two.- violations | in : 


_ this NOV alleged. Consolidation’s 
failure to pass. ‘surface drainage ne & 
from two locations on the diss 

_turbed area:through a sedimenta- — 
tion pond. Inspector Sulka, who — 
issued the NOV, testified that.this — 
alleged — ‘violation — 
basin area created by a berm | 
-along ‘the western perimeter _ of | 
the top of Consolidation’ s refuse 


-concerned a 


pile and two openings in old mine 
workings near the base of the 
west side of the refuse pile (Tr. 
18-17; | Respondent’ s Exhs. P-4 
Concerning the 

basin area of the refuse pile, the 


inspector testified that there was 
a breach in the surrounding berm 


and puddled water in the vicinity 
of the breach, but that there was 
no drainage flowing through the 
breach on the date of his inspec- 


tion (Tr. 52). He further testified — 
that, while he observed indica- — 


tions that water had overflowed 


the ie at another point (Tr. 56- — 
» 6T),. he. 


could not. determine 
whether. the breach was the result 


of water having broken through 


the berm or the result of an inten- 
tional cutting of the berm Ce 61- 


62). 


| Concerning fie openings in ie 


old mine workings, the inspector | 
testified that he was told by Con- 
—_ solidation: employees - during his 


. inspection that, in response to a 


- complaint by an operator of a 
small mine in the vicinity of Con- 


2During this proceeding the Administrative Law. J udge 
- also heard Consolidation’s petition for-review (Docket No. 
CH 1-111-P) of the civil penalty assessment proposed by 
OSM on the basis of NOV No. 80-I-110-6. Neither party 


petitioned the Board to review the portion of the decision 
below pertaining solely. to the assessment.: We are-un-_ 


' aware whether any civil. Benen was” mescened on the 
- basis of. NOV No. oped 


solidation’s operation, Consolida- — 
tion had. reopened an entry to the 
abandoned mine to relieve water 
pressure (Tr. 41-42). The inspector __ 
further. testified that. he had col- | 
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jected: oe of. drainage from 


-- the abandoned mine openings.(Tr. ° 

28, 25-28, 41-43) and that. labora- 

_ tory analysis of these samples in- 
dicated effluent: concentrations in » 
excess of limitations imposed. in | 
 80:.CFR 715.17(a) (Tr. 29-33). OSM 
_.. introduced ‘the reports of the labo- _ 

ratory analyses. of these samples 
. in. support. of. the second alleged 
violation..in. the NOV (Respond- 


- ent’s Exhs. B through H).? 


_ the basin was not. lined, except 
~ with compacted. . refuse material, 


and that Consolidation had not.in- 


- stalled any facilities to control the - 
quality of any. drainage from the 
_ basin (Tr. 132-33). As to the aban- 
doned mine openings, the witness ° 
testified that Consolidation had 


excavated i in the area of one open- 


ing to locate the source of seepage = 
‘and had found a_ mine drain 
- device (Tr. 112-18). The company 
then filled the opening and re- — 
seeded the area. approximately . 8 
months prior to OSM’s inspection 


| (see Tr. 1d. According to this wit- 


| Consolidation did a shiect ‘ai the sainieeion, of ms 


laboratory reports (Tr. 33, 37); but moved for dismissal of 


"the NOV on.the grounds that two of the water samples - 
analyzed were collected by OSM. on Sunday, Aug. 17;. 
- _ during a followup ‘inspection. when the inspector did not 

present -eredentials to any Consolidation employee. (Tr. — 
_ 44-47), The Administrative Law Judge took the motion 


under advisement: and, ultimately, denied it in his writ- 
ten decision. Consolidation did not appeal this ruling; in 


° any. event, the. mae below i is mooted by our decision. - 


ness, “this ; abtion: had — A vn- 


dertaken by Consolidation to fa-~ 


cilitate any of its mining or recla- ~— | 


mation . activities at. ‘the : a | 
site e (Tr: 115). ew: : 


NOV No. 80-I-110- 1 


Docket NO. CH 0-388-R) 
OSM. ‘indued NOV No. 80- I-110- | 


7 on. Aug. 26, 1982, on the basis of — ~ 


observations ‘made during its in- | 
Consolidation’ s sole witness, a 


civil’ engineer employed by the 
~- company, testified that Consolida-. 
tion had constructed the berm at 
the top of the refuse pile to.create - | 
_a basin in which to. collect surface — face drainage «from certain dis 
drainage from the area, covering 
_ approximately 70 to 90 acres, 
. where the company’ disposes of 
refuse (Tr. 110-11, 132, 136-37). 


This witness: further testified that. specifically, Inspector Sulka; who 


spection on the previous day. The 


- first of two violations of 30 CFR. 
717.17(a). alleged. in this NOV was — 
- Consolidation’s failure to ‘pass sur- 


turbed areas-on the eastern side : 
- (opposite. the’ area. addressed in. 
the Aug. 19 NOV) and to the _ 


north ‘of the refuse pile through a 
sedimentation pond (Tr. 71). More 


issued this NOV, testified that the 


alleged violation: concerned drain- 
age from the eastern: slope of ‘the 
-refuse pile, drainage which ema- | 


nated from seeps at the base. of 


the east side of the refuse pile, _ 
and: drainage ‘from areas’ dis- — 
-turbed by an access road .and a — 
railroad siding located to the 
north ofthe refuse pile (Tr. 71-77: 
Respondent’s Exhs. ‘P-it through 
: P-20). - Be | 


Regarding the: pastor top: Bad : 
slope. of the refuse pile, the in- — 


-spector testified. that the only - 
_-diainage controls were vegetated _ 
terraces on the slope of the pile — 


(Tr. 87). He further testified that, _ 
while’ he did not observe any 
drainage flowing: over the. east 
slope of the pile‘on the day of his 


inspection, there were gullies and - 7 
rills earquenouts this” _terraced . ae 


686 
slope (Tr. 88, 92-93). The inbpectoe, E 
did not testify whether he had ob-_ 
. - served any drainage on the access — 
road or railroad siding during the ’ 
e inspection. - : 
_.. The samples: taken during the . 
ae inspection were from drainage. 
_... from the seeps at the eastern base . 
+ of the refuse’ pile (Tr. 80-84; Re- 
3 spondent’s 


-Exhs. P-15, 


_ second -violation . alleged in the 
NOV issued on Aug. 26 (Respond- 


Ss ‘ ent’s ‘Exhs. L though O; ay, ee 
- 84), 7 

Consolidation’ s eile “opined 

that some of the seepage observed 


by OSM’s inspector at.the base of 


. the refuse pile, on. the east side, 


~ came from an. air intake. into 


abandoned. underground workings. '2 
—.... located under the refuse pile, ap-- | 
proximately 700 feet to the south: — 


west of the area of seepage (Tr. 


-121-25,. 145-50; Applicant’s Exh. 
A) The witness | acknowledged 
that water: percolating through | 


the refuse ‘pile could contribute to 
the seepage (Tr. 136-37, 154), but 


also testified that the rate of seep- - 
age did. not appear to be affected 


‘by precipitation (Tr. 122-23). In 


response to further questioning 


- concerning the source of. the seep- 
age, the witness testified that, 
~ while the previously ‘mined ‘coal 


~ seam underlying the refuse pile 


dipped from east (or northeast) to 


west - (or - southwest), the aban- : 
. doned workings could be “roofed” 


- Ge. completely filled with water) 


and that, under this circumstance, - 

_ drainage from the workings could — : 
_ surface at the location of the seep-. 
age observed | by: the inspector at 
ee me ‘base of the east side of the 
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| ‘P-17, Pp-. 
19). OSM. introduced . ‘the. labora- | 

. tory reports. of the. analyses of 
these samples. in support of the 


pile (tr. 1155-65). ‘However: the _ 
witness also testified that Consoli- 
dation . had_ ‘not. performed any i 


tests to trace. the flow. of water 


_ throughout. the. abandoned work-~ . 
ings (Tr. 140-41, 161). es 


~The witness testified that’ the 


railroad siding and access-road to 
the north-of the refuse pile were _ 

; constructed prior to May 3,.1978 °° - 
(Tr: 117, 120); and that-as of the 
time.of OSM’s inspections Consoli- 
dation had not taken any action —~ 
to prevent drainage from the area 
of the railroad siding from flowing 

into a nearby creek without first 
passing .through a sedimentation | 
pond (Tr. 118). The witness did 
-not say. whether there were: any . 


surface © reine controls aoe mn 
the. access road. : 


+ Decision Below co 
| ~ Docket No. CH 0-387-R- 
The Administrative Law J idge : 


upheld the sedimentation pond’ — 


violation charged in NOV No. 80-— 


I-110-6, as it related to drainage — | 
from the basin area of the refuse 
pile, but concluded that Consolida- 


tion was not responsible for the 


drainage © from ‘the abandoned 


mine entry. to the west of the 
refuse pile because the company 


‘had not disturbed that area to fa- 


cilitate its mining and reclama- 


tion activities at the Renton mine- 


site (Decision at 2-3). Nonetheless, — 
the Administrative Law Judge 
also upheld the violation of the ef- 


fluent limitations charged in the 


NOV,. which pertained to the 


‘drainage from. the abandoned > 
mine: workings, apparently on the 

basis of his findings that the | 

drainage sampled. by the OSM in- 

eee consisted of both drainage - 7 


“9 LD. 7 a. 
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ae See tise Se ‘and: Gerace. 
from the basin at. the top of the 
te refuse pile (Decision at 3-4 ee 


Docket No. CH 0-388-R- 


- The. ‘Administrative Law Juilge: 
aoe upheld both violations charged in 
~ NOV No. 80-I-110-7. As it relates. 

_ :to the sedimentation. pond: viola- 

_. tion, the decision below appears to — 
be. based. on: the finding that sur- 
face drainage from the east side of 
the refuse ‘pile was-allowed to.per-._ 

_ colate through the pile and that 

-. this drainage surfaced as: seepage 

at’ the base of the. pile,.on the ~ 
-. eastern. side, perhaps commingled 
_.  with..drainage from .abandoned _ 
- mine: workings’ (Decision : at 4-65). 
In discussing ‘this alleged viola- 
tion, - 
Judge did not refer to the. access — 


-the Administrative © 


-’ road to the north of the refuse - | 
pile; however, he-concluded that - 
Consolidation’ was responsible for 
, controlling: surface drainage from 
_the.area of the railroad siding (lo-. 
cated near. the access: road), de- 
‘spite Consolidation’ S ‘representa-: 
tion that the: siding was construct- ~ 


_-ed prior to May 3, 1978 (éd.). Con- 


cerning the alleged violation .of - 
~ the -effluent limitations, the Ad- | 
ministrative Law J udge concluded = 


that OSM’s evidence ‘of effluents 


aa eae (Decision. at Be: 


"Discussion and Conelusions 


7 od : Sedimentation Pond Requirement . 


fh First, ‘we. ‘consider the viola- 


we tions of: the sedimentation pond” 
- requirement charged in the two 
notices of violation. The Board ~ 


requirement . 


Law tion — Operations; 


previously: hes. ‘characterized this 


showing of the harm it is intend- 


. ed to prevent is not necessary to. __ 
_establish..a. violation .of the re ~ 
“quirement. E.g., Avanti. Mining — cae 
-Co.,'4 IBSMA ‘101, 106- -07, 89 ED, 
878, 880-81 (1982). Accordingly, a 
violation of the requirement can 
be proven independently of a:vio- 
lation of the effluent limitations 
prescribed for discharges of drain- ane 


age from disturbed areat ey 
[2]. The elements of proof of a 


violation | of the sedimentation = 
pond requirement are straightfor- — 

| meaty (1) The existence of surface. 

drainage from. areas ‘disturbed in. 

-. the course of mining and. reclama- at 

(2). that ‘such. . 2 

_ drainage was not passed through. __ 

a. sedimentation pond; and (8). that : 

the drainage. left the permit area. 

See Black Fox Mining & Develop- 


ment. Corp: v. Andrus, ‘No. 80-913 


(W.D.. Pa. filed Jan. 21, .-1981);° 
Avanti Mining Co.,. supra. Upon. 
the facts. before. us, 3 
that. these elements. ‘were. shown. ~ 
~ In: relation. to two areas: of Consoli- ; 
dation’ S Renton mine. popetabien 2 


we. -conclude 


—" “This secuirement. HICK. facilitates» cbatirol over gur-: 
face drainage from areas disturbed ‘by surfacé coal | 
ms mining and reclamation, follows.from:the:general: man-~*° | 
ve in® the ‘samples:. ‘taken- from this _ date to an operator to ‘minimize the disturbances to thet 
a .. prevailing hydrologic balance at the mine-site and.in as- — 
drainage » supported. the’ Talat  gociated: offsite areas and to: the: quality and quantity. of... 
Soo. water in surface and ground swater. systems both during... 
ae ie _. and’ after. surface coal mining operations and during -rec- . ee 
rs, lamation.” -80°U.S:C. § 1265(bx10). (Supp. IV 1980).. With’- Rae hee, 
M ‘respect to surface drainage associated with. underground eno 
coal mining, an’ operator ‘is “required : ‘to- undertake = > 
“{pjractices to control and minimize pollution [which] in- ©. | 
clude, but: aré not limited.to,* * * preventing contact =. 
“with acid- or toxic-forming materials, and minimizing 9 = 
water contact-time. with waste:materials.” 830 CFR 717:17.°0 
«° 4Qur evaluation of the evidence takes into.account'the =. 
respective burdens of proof of the parties‘in the proceed- Pee we 
ing:below. QSM-had the burden of going forward-to es-. 


tablish. .a. prima facie case; Consolidation bisa the ulti: S 
mate‘bruden of Rereuasion: 43. ies 4. 17 1... - 


preventive | 
-measure and fee gicted that a. 


688, 


‘The paein area seated: on tip of 


the southwest end of the refuse 
pile, identified’ in the first notice 


of violation issued to’ Consolida- 


- tion, was described by the OSM 
inspector as being surrounded by 


a berm which was breached .at. 
one point and: which showed signs 
- of having been topped by water at 
another point (Tr. 52,.56-57). OSM | 
the provisions of 30. CFR .717.17(a), 

-must be considered in connection 


introduced . aerial’. photographs 


. showing the general: basin area 


- (Respondent’s. Exhs. P-1 and P~2; 
‘Tr. 18-19), as well as a. photo- 


graph of the area of the breach in © 


. the berm, as observed during the 


surface - inspection conducted on: ~ 
_ Aug. 14, 1980 (Respondent’s. Exh. 
—. P-6: Tr. 14-15). The photograph of - 
~ the area of the breach: clearly 


shows. an erosion channel contain- 


ing ‘stariding water. Although the 


inspector testified that he did not 


-. observe water flowing through: the 
breach during his. inspection (Tr. 
a 52), the conditions shown. in the ~ 
| photograph, in combination. with 
the topographic” ‘features of the 


area shown in applicant’s exhibit 


A and. with the inspector’s. testi-. 


mony, amply constitute a prima 


facie showing that surface drain- 

age from the disturbed area of the 

refuse pile had flowed ‘over the . 

-. southwestern slope -of the refuse 
- 2 pile and off the permit area.® 


‘The. Board has previously ‘indicated. that, jee chs 


' “initial:regulatory. program, when an area of surface. coal 


. mining. operations is not: specifically covered by a state. 
- permit the “permit. area’’ is at-least coextensive with the 
. disturbed area: Bethlehem Mines Corp.,. 2 IBSMA~215,. 
220, 87:1.D. 880, 383.(1980):. Neither: party introduced evi- 

_. dence of a state permit ’in which there ‘is..an identified : 
- “area for Consolidation’s Renton mine operations: (OSM | 
_- jntroduced a ‘copy ‘of portions of a.Pennsylvania Water 
Quality Management Permit issued to Consolidation: on _ 


June..25,.1974:(Respondent’s Exh. P;.Tr. 96-99),-but: this 


material. does not. identify the. geographical limits of the: 


area oi. which Consolidation is. permitted to conduct. coal 


mining.and reclamation. operations under state law.) For: a 
- the purpose of this. case, we. conclude that‘the. “permit © 
~ area” is the area contained within the property: bound-. 
ary lines shown on applicant’s exhibit-A, as-identified by | 


Consolidation’ f witness BARE 109, 130- 31, 142-44), 


a IONS OF THE DEPARTMENT OF THE INTERIOR | “a 


the: process 0 
visions continues (47 , - 
_ (May. 13, 1982). ‘Throughout the 


‘[B9LD. 


Coneelidatios= argues - that. the - 


basin area itself served as a sedi-_ 
‘mentation. pond and that, there-- 


fore, the company could not prop- 


erly be charged with a violation of 
the sedimentation pond require- 
‘ment with respect to drainage 
from that area (Appellant’s 
at 5). We do not agree. The term = 


“sedimentation pond,” as used in. 


with the provisions of 30 .CFR 


-117.17(e) for. the design and per- 


formance .of sedimentation ponds. | 


- We acknowledge that prior to 
OSM’s enforcement action in this 
‘case the Secretary. suspended cer-. _ 
tain of the sedimentation. pond | 
_ design criteria originally. promul- | 
gated by the Department. (44 FR 
77447 (Dec. 31, 1979)),. and that 
of revising these pro- — 


FR 206381. 


_ revision .process,. however, certain’ 
minimum. performance - require- 


ments have remained in. effect, in- 
cluding that. which now appears. 


_in 80. CFR. 717.17(e)(8):. “Sedimen- — 
tation ponds shall provide the re- 


guired theoretical detention time 


for the water inflow or runoff en- 
tering the pond from. a ‘10-year, 
24-hour 
(design vent). plus the average — 
inflow — from. the oe 
’ See.46 FR: 34784~85 (July 3 

2, 1981). There is no indication in 


precipitation. ~~ event 


underground 
mine.’ 


the record that the basin area at 


the southwest end of the refuse ~ 
pile was. designed to: meet: ‘such a — 


performance requirement. Accord- = 
ingly, this basin area cannot prop- 


erly. be considered as.a. sedimenta- 
tion pond for the purposes of. 30 
Consolidation: did. _ 


CFR 717.17(a). se 
not ‘rebut’ OSM’s evidence .that . 


Brief — 
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a ¢ drainage. had. ‘igwed fan “the 
basin and off the permit area; 
refore, we. affirm the decision 


3 below with respect to: the viola- 


tion of the sedimentation. require- 


- ment charged on. the basis. of. this 
2 drainage. | . E 
. . . The OSM precnes described: 
the: eastern side of the refuse pile 
as not having any drainage. con- 


trol structures, except for terraces 


on the eastern’ slope of the pile 
(Tr. 79, 87), and further. testified 
that, while he did. not observe — 


drainage on. the’ slope during his 


_ Inspection, there. were rills and 7 
. gullies: throughout | the. terraced 
slope “showing that there had» 
been]. drainage down. over the 
side” (Tr. 88,. 92-98). OSM. intro-. 
duced: a. aerial photograph. show: 


ing the top of the pile and ter- 


races on the eastern..side. (Re- 
spondent’s Exh. P-14); and a pho-— 
tograph, taken. during the Aug. 
~ 25, 1980, surface inspection, ‘show- 
ing a stream. of water. along the 
base of the slope. (Respondent’ Ss 
Exh. P-20;:Tr. 78,.77). Additional- - 
ly, the inspector testified. that he 
observed. drainage. seeping - from 
two. locations, approximately 50.~ 
Loe feet apart-at. the base of the pile, 
_ during his inspection. (Tr. 85,.91= — 
92). The inspector followed the 
course: of. the drainage from the 
seeps to its- convergence with a 

| stream, approximately 500. feet — 
away (see. Tr. 4 if 91; ‘Respondent's 


- Exh. ‘P-19).- 
ae argues. that. the 


| ue Administrative Law ..J udge. erred 


~ in his determination that the. vio- 


. Jation- of. the. sedimentation pond. 
ye requirement, as” alleged: in NOV 
es No. 80-1 110-7, was intended by 


OSM to refer. to any See see as- 7 


sociated with the east side ofthe 


refuse pile (Appellant’s Brief at T- 
8). We do not agree.. Violation: 1 of 
the..NOV contained a broad de- | | 
‘scription of. the. portion of the. Oop- 
- eration: to which the notice ape 

| “The entire. area of the _ 
-refuse pile’ facing Clement road”) 
-(Respondent’s. Exh.. J). .Further- 
‘more, the inspector. indicated on 
direct.examination that the viola- 


plied: . 


tion. included reference .to the. 
area of seepage (Tr..72). We there- 
fore reject Consolidation’ S- argu | 
ment i in this regard. - | 
- Consolidation also argues that 


the seepage observed by the OSM. 
inspector emanated from aban- = 
doned deep mine workings under- - . 


lying the refuse pile, that. these 
workings have not been disturbed 


by the company..during itsoper- 
ations, that the drainage: surfaces 
are on land that is not owned by | 
Consolidation, and, ‘therefore, that - 
the drainage is not surface drain- 
age from a disturbed area that 
must be passed: through a sedi- 
. mentation. - 
Reply. Brief at 3-4),8 


pond - (Appellant's 


This argument ignores the testi 


“mony of Consolidation’s witness — 
that the company ‘has performed 
no tests to determine. the source _ 
of the drainage | supplying the. 


~7Consolidation | cites testimony of the inspector ar, 


— 170), in support of its argument. Our reading of. that tes- 
timony is that the inspector was referring only toa -Por- ee 


tion.of the area covered by. violation ‘1, - 


- 8Certain testimony of en employee of the Benneyiva- oe, ees 

* nia Department of Environmental Resources (Tr. 96-104), 
and of. Consolidatian’s. witness (Tr:.127-129), as well as 
information contained in. respondent’ ‘s.exhibits Pand Q, 
indicate that Consolidation has far. several: ‘years beenen: 
"gaged in. an effort:to acquire property adjacent to. the 
eastern base of the refuse’ pile to. provide space for‘the - 
construction of facilities to-collect and treat drainage. . 
~ from.the. abandoned crea WOES that aes 


the refuse pile. 


= neem (ir. 140-41, 16), ae that - 
percolation of drainage from the 
. disturbed surface area at the’ top” 
of the refuse’ pile could contribute. 
oa, © a the: seepage (Tr. 136-37, 154).- | 
2 PB) As indicated in note 4, supra, —- 
an operator . of an: underground. 


~ mentation . 


|. mine’ is required, under 30 CFR: 
_-. -917.1%(a); to’ follow practices . to’ 
‘prevent water contact with acid- - 
“or toxic-forming materials and to. Mining — & Viger cuciel 
_» . minimize water contact time has 
-. waste materials. From the. record _ : 
it is apparent that Consolidation: 

~~ <has not followed such practices i 


with respect to. drainage on the 


pond 


collective purpose. of the require- 


_....-ments of that section. According- 
oo Ty, wee ‘affirm the decision below 
_ 28 with: respect ‘to. drainage. on the 
eastern portion of the refuse: pile, 
ee. including. the drainage from the 
-... seeps observed by OSM and the. 
-.. drainage that has flowed from the 
~~ top of.the refuse pile over the east - 
— slope of the pile.?. 2 
~~ In contrast, we do not’ find suffi- : 
ee cient’. evidence inthe record: to. 
_ . affirm the decision below with re- 
spect tothe areas of the access’ 
road and railroad. siding located to 
_. the north of the refuse pile. 
- OSM’s inspector did not. testify 
._.that. he observed drainage | from 
one either of these areas during: his. 


‘ ort there i is : not sufficient s space within Consolidation’ See! 
Be fee property ‘boundariés ‘to construct a sédimentation’ pond . 
« - «. at the base of the refuse’ pile on its eastern side, then it © 
"+ | will:be necessary for Consolidation: to control drainage 
within its. ‘property boundaries by such diversion meas- - 
. WFes'-as are necessary to: ‘accomplish this purpose: We 
/ leave to OSM: the cote of. Seaaie ees Saad ‘ 

. Ce action. - . if 


"DECISIONS oF THE ‘DEPARTMENT OF THE INTERIOR 


_mentation | 


“(OED i. 


een. nor did he testify that os 
he observed any evidence of past 
drainage flowing from these areas 
off the permit area. Without some 
__ eredible evidence of present or __ 
past drainage from the disturbed _ 
area flowing off the permit area; 
~ an alleged violation of the. sedi-.- — 
requirement. | 
cannot. be | upheld. Black Fox . 

Con. i 


pond - 


ee at 6." 7 
| “Effluent Limitations 


| “We turn, finally, to the viola- mere 
tions of the effluent limitations al- 
. surface of its refuse pile.'To‘allow . 
-. the: company to’ avoid the sedi- | 
or requirement 
a through | aie circumstance. of. its 
having ignored ‘the other. preven- 
tive requirements of sec. 717.17(a) 
~ clearly would be: contrary to the 


leged in the.two notices of viola-. 


tions. The first such violation, al- 
leged in NOV No. 80-I-110-6, re- 
- lated to drainage on the west side as 
_ of the refuse pile. The Adminis-. - 
. trative Law Judge upheld this al- 
leged: violation on the basis of his — 
7 finding that the drainage sampled 
by the OSM inspector included ~ 
- drainage — ‘flowing through | the 
_breach’in the berm at the ‘south-. 
_-west“end of refuse pile (Decision 
at es We ce with this find- eo . 


in 


Tél ‘Although our ‘decision: ‘ab so 
firms’ the ‘decision below - uphold- oo 
- ing the alleged violation of the 
sediméntation..pond requirement 
with respect to drainage from the — 
basin at the southwest end of. the seh 
refuse — ‘pile, | is... 
- based on the. substantial. evidence a 
of past. drainage and not on evi-. _ 
dence of drainage. flowing. at. the: os 
time of OSM’s. inspection. As we. -~ 
noted above, OSM’s: inspector tes- 
- tified’ ‘that he did: not observe es 
drainage flowing through: the | 
-berm around the basin during his” 


our: —affirmance | 


“inspection. We’ conclude, there- 
fore, that: the drainage» sampled is 
= by. the. areca emanated ecole 


erage ok ae Mere ay CONSOLIDATION COAL co. 


| December 17, sae | 


fom. the Sanne mine. ok - 


ings. The — Administrative | Law 
Judge determined that Consolida- 


ton was not responsible for this 
drainage (Decision at 2-3, 6), and — 


OSM did.not appeal that determi- 


nation. Accordingly, | we reverse 
the decision below upholding the — 
- violation of the effluent limita- 
tions alleged in NOV" No: 80- T- | 


110-6. 


[5] The second Siolation, of ie 
effluent limitations ‘charged - by 


OSM, included in NOV No. 80-I- 


110-7, concerned the seepage from 
the eastern base of the. refuse pile. 
—. Consolidation argues, as with re- 
_. spect to the sedimentation pond. 
_ violation. concerning . this: drain- — 
age, that OSM did not show that 


it. included any surface. drainage 


_ from areas disturbed by the com- — 
_ pany (Appellant’s Brief at 12). We — 
~ conclude that OSM made a prima 
facie showing that at least some — 


of the drainage appearing in the 


_ seepage had percolated: through 
_ the ‘refuse pile from the top sur- 

_ face, which was disturbed by Con- 
solidation, and. that Consolidation — 


did not rebut. this evidence.!° Ac- 


_ cordingly,:we affirm the decision 
below upholding ea Be as 


. alee 


- -19Qur decision: does not ignore Consolidation’s évidence. . * 
to the effect that the seepage was caused by drainage 
- from abandoned mine workings underlying the refuse a 
pile. We find this evidence inadequate; however, to per- | 


~~ suade us that drainage from the-top of the pile did not 
also contribute to the seepage. Consistent with our prior 
‘decisions, we conclude that Consolidation is. responsible 


- for the quality of the seepage. at least until such time as ~ 
the company might demonstrate by more than conjec-. 
ture that the drainage is solely from an area that the | 


company has not disturbed in the -course of its oper- 


- ations. Jeffco Sales & Mining Co, 4 IBSMA 140; 89 ID. 
: ° 467 (1982); Thunderbird at Corp. 1 ee 85, 86 iD. 


poe) aS 


—415-259.0.- 83 - 4d 


- 728.20(¢). 


| — ‘Order - 
in Gecordance: with the forego- 


ing, it is hereby ordered: . 
1. That the decision bela is af- 


firmed as to violation 1 of Notice 


of Violation No. 80-I-110-6; 


2: That the decision below is re- _ me 


versed as to violation 2 of Notice | 
of Violation No. 80-I-110-6; Pia ait. os 
8. That the decision below 3 is af- | 
firmed as to that portion of viola- — 
tion 1 of Notice of Violation No. — 


-80-I-110-7 concerning the eastern - 


part of the refuse pile enubed 
in-the notice; 3 
4. That the decision below j is re- 
versed as to that portion of viola-. 
tion 1°of Notice of ‘Violation No. 
80-I-110-7 concerning the access 


road and railroad siding. identified : 


in the notice; and | 
5. That the decision below is on 


- firmed as to violation 2 of Notice . . 
| OF. Violation No. 80-I-110-7.. : 


It is further ordered . chat the:. 


Office of Surface Mining Reclama- ~~ 
_tion and Enforcement shall remit ~ 
to appellant the $1,100 civil penal- . 
ty amount based on violation 2 of — 


Notice of Violation. No. 80-I-110- 


6,.as calculated in. the decision 


below (under Docket No. CH 1-: 
111-P), with appropriate interest, " 
in accordance ayes 80" CFR 


‘BERNARD Ve PARRETTE: - 
| Administrative udge 


We CONCUR:. 


| NEWTON Pernt es 
Administrative Judge 
Administrative Judge. 
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7 Appeal from easement reserva- 
~- tions across Native-selected lands 


reserved by the Bureau of Land 
Management. on_ behalf. of the 


Secretary under authority of sec. 


| —17(b) of the Alaska Native Claims 


Settlement Act. . 
. part. 


) ment Act: Easements: ‘Review 


_..When an interested party appeals a. BLM. 
easement determination made pursuant to. 

--ANCSA and Department. ‘regulations, . the. 
-.- burden of: proof i is upon the party challeng- - 
me ing” the determination to show that the de- 
“+. cision is. erroneous. A decision. to reserve 
easements must be affirmed as long as it.is 


supported by a rational basis. 


| ‘<anent Act: Easements: Review .. 


~ BLM may reserve public easements across 


Native-selected lands. without abiding: by. 


the . selection. ‘Criteria set. forth ‘in the 


aS Alaska Native Claims Settlement Act and 


, ‘Departmental : regulations, or that .BLM 


- = need not be able to document a rational 
~ basis for: its: decision: to. reserve. or not re- 


_ Serve an easement. 


7 Alaska’ Native Claims Settle- 
Present : ert 
| APPEARANCES: Tanies: Q. Mery, | we 
Esgq.,. Fairbanks, Alaska, for ap. 
pellants; M. Francis Neville, Esq., a 
Office of the. Regional Solicitor, 


. ment Act: Easements: 
Existing Use | | | 


- Pursuant to 43. CFR 2650. 4-1(aN), ae, pri- 

.. -mary standard for determining which | 
_.. public easements are reasonably necessary 
. for access ‘shall be - present éxisting use. In. - 


ae light of. the detailed concern repestedly. sa ; Anchorage, 4 Alaska, for m appellees, 


DECISIONS OF. THE DEPARTMENT oa THE INTERIOR 


ment Act: 
Alaska Native Claims Settlement 
| Act: Easements: Present t Hexisting 
| Use 2 


The ‘regulations ‘Conte. 


- Affine in part, modified ‘ 
ai, Alaska Native. Claims” Settle. . 


(89. LD. 


; pressed i in “he easement sap ulatines node : 
controlling the “uses” of public easements, = | 
it: makes little sense to regard the Sprle 47 


mary, standard” : for. determining which > 


-~ public. easements are reasonably necessary 
-as nothing more than favoring trails, re-_ 


gardless of their purpose, which have re: | | 


_cency of use..The most reasonable: inter- 
pretation of: the ‘ ‘present existing use’’ re- 


quirement. is that easements. substantially = 
conform to existing uses and that one evi- 


: | dence of use by recent.» 


4, Alaska. ‘Native. Claims: Settle- a 
Easements: _ Access— 


aaa to. 
guarantee the public access. ‘to the public 


domain via easements across N ative-select-. 
ed lands'so that other than present. exist- . 

_ing uses ofthe public domain may be en- 
joyed. At 43 CFR 2650 A-7a)(3) it is pro- 
vided ‘that. a public easement.-may. be re- 
“served absent a demonstration’ of present 
existing use if, among other things, ‘there © 
‘is no reasonable alternative route availa- 


ble or if the. public easement is. for access 


“to an isolated tract or area. of publicly = 


2. Alaska. Native Claims Settle. 


The failure of BLM to include in the pre- | 5. Alaska Native Claims Settle. - 


- decision record or the easement reserva- | 
. tion decision itself: all . factors. bearing. on. ~. 
:. its selection does. not. ‘render the decision 
: arbitrary and: ‘capricious. The lack of a. 
_ formal. requirement that BLM fully justify 
its decisions in writing does not:mean that . 


owned land. . 


ment Act: Easements: Generally . 


There is no. requirement in the Alaska 
Native Claims Settlement Act easement — 

regulations that all of the.standard uses. 
- described for 25-foot-wide trails be allowed 


in every easement reservation. To the con- 


trary, the regulations specifically permit 
-variances from standard. uses -“when justi-. _ 
fied by ‘special circumstances.” 43 CFR 
- 2650.4-7(a)(4). In this case, the’ evidence - 
supports the use of easement 14 for “travel a 
by. foot, dogsleds, [and] animals” (43. CFR taut, 
- 2650.4-7(b)(2)()), but. the. record does: not. | 

-- support use by : 
_three-wheel. vehicles, and small all- terrain 1) hee 


“snowmobiles,. two and 


vehicles (less ‘than 3, 000. lbs. G. V. W. ye Id. 


a eee ee _ NORTHWAY NATIVES, ork see re ae 


"December 1 Z, 1982 


ase ee OPINION BY | 
a _ ADMINISTRA TIVE JUDGE 
‘ HORTON — . 


INTERIOR BOARD OF LAND- 
7 _ APPEALS” Se 


N ae N atives, las w Sie i 
—- | ah), and Doyon Limited . (Doyon) 
_ “+ fapoellanta), are, respectively, a 
- . Native. village. corporation anda 

- Native regional corporation. estab-. 
_ lished under authority of the.” 

Alaska Native Claims Settlement | 

vo Sat: (ANCSA), A383 U.S.C. §§ 1601-- 

~- 1628 (1976 and Supp. II 1978). 
:. They have appealed from a: deci- 
_. gion of. the Bureau of Land Man- 
= agement (BLM) (appellee), reserv- © 

_. ing to the United States two ease- 

ments, EIN.5 C5 L. (easement 5). 

and EIN 14 C5 L (easement 14), 
~-across. lands selected by appel-— 


~. BLM conformed the easements re- 

~ served in. the DIC: of June 26, 
1978, to new easement: regulations : 
- now: codified at 43 CFR: 2650.4-7.. 
Sgr big Following separate appeals to the 
. . Alaska. Native Claims Appeal - 
Board” (ANCAB). from the .BLM _ 
~ easement decisions,’ 

~~" were consolidated by ANCAB and 
_. referred to the Hearings Division 

_ for a hearing and recommended 
' decision -by an. Administrative: 
_ 7 ; Judge, Puneuant to — CFR 


the - 


i BLM’ Ss. 


cases - 


cases — 


i ‘4. 9110). ANCAB zea aval de. ee 
termination. of the. matter. fe oe 
itself my ae fe 
An. ‘evidentiary. heariig was _ 
held. in this case on June 23-24, 
eae, 1981, in Northway, Alaska, by Ad- io 
ministrative Law Judge E. Ken- - 
dall Clarke. Judge Clarke issued'a 
: recommended. decision on Mar: 10, eo 
1982, in which he concluded that ee 
_Teservations ages 


_ easement | 
should be upheld. 


“ANCAB’s © fonctions. and ‘pends ie 
ing caseload were: transferred: to. 
the Board of Land Appeals (BLA) | — 
by Secretarial Order No. 3078, 
dated Apr. 29, 1982. Interim rules * 
‘to govern: IBLA’s. disposition. of 
pending before ANCAB 
“were published June 18, 1982. See 
47 FR 26390. Jurisdiction i is there-- 
fore ‘properly vested in TBLA to 0 ee 
--. lants pursuant to land selection — spe this case. pan” tee Mae 
~ rights under the Act. The ease 
ments were reserved by. BLM — 
_.. under authority of sec. 17(b) of 
. ANCSA — Ge ‘USC. $1616) 
BO od 6). | 
oof o) The! ‘easements:: in question’ were 
reserved to the United States.in 
_.BLM’s. Decision to Issue ‘Convey- 
~ ance (DIC), dated June 26, 1978. 
By decision dated: Aug. 24, 1979, 


‘Summary of Controversy 


, Haserents. ‘5 and 14, ‘were. oa tae 
served: by: BLM. across. Native-se- eee 
~ lected: lands" in order to ensure... 
reasonable access to. public. lands 
located north and east of the _ 
‘At. this = 
‘stage of the proceedings® appel- mes 
_lants’ objections to the two ease- = 
ments may be summarized as fol-..  _ 
lows: Although easement 5 may. | 
be justified: as a. 25-foot-wide trail 
- easement to. allow access for rec- 
reational activities on the public 
domain north of’ Native-selected - oo 
lands, use of easement 5 as a 50- 
foot-wide heavy equipment trans. 
_ portation easement is unnecessary .—- 
_ and unreasonable; easement 14 is =. 
not. the most: reasonable of possi- 
ble alternative routes and, unless 
a. | restriction against mechanized a 


N ative-selected | areas. 


travel is imposed in conjunction 


- with use of easement 14, trespass- 


es on Native-selected lands will 


occur (Posthearing Reply ‘Brief, 


: f filed Nov. 30, 1981). 


"Legal Requirements 
‘ee 17(b)(8). of ANCSA divecta 


the Secretary of the Interior, after 


consultation, to “reserve such 


- public. easements ~ as he deter- 


mines are necessary. Tn Alaska 
Public Easement Defense Fund v. 
Andrus,..485 °F. Supp. 664° (D. 
Alaska 1977), it was held. that in 
making easement reservations, 


~~ the. Secretary must: adhere. to the 


specific selection criteria set forth 
in sec... 17(b)(1) of the Act. ‘Sec. 
—17(b)(1) states: 


The Planning Corimiscion: [Joint Fedetel: | 
State Land Use Planning Commission for. 


Alaska established under. section 17 (a) of 


the Act] shall identify public easements — 


~ across lands selected by Village Corpora- 
tions and the Regional Corporations and at 
_ periodic points along the courses of major 
~ waterways which are reasonably necessary 
to guarantee international treaty ‘obliga- 
tions, a full right of public use and access 
for. recreation, . hunting, 
utilities, docks, and such other public’ uses 
as the Planning orienIOn determines to 
be important. 


Subsequent. the decision in 


Alaska Public Easement ‘Defense 


Fund the ‘Department. published 
| substantive regulations governing 
easement reservations to conform 
to the court’s analysis of ANCSA’s 

statutory. requirements, See. 43 FR 
55826 (Nov. 27, 1978), codified at 
48 CFR 2650.4-7. Among the regu- 


| latory requirements in the forego-: _ | 

: be no more than 50 feet if the uses to be 

accommodated are for travel by. large all- 
_ terrain : vehicles (more than 3,000 lbs. 


. ing.. section pertinent to this 
appeal. are the following: . 


8 2650. 4-7 Public easements. 


~ (a) General: requirements. (1) Only public | 
easements which are reasonably necessary — 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR . a. 


transportation, ; 


to. guarantee access. to publicly it : 
‘lands * * * ‘shall be reserved.” Ape 


a . SiR. er of gy 


(3) The primary. standard for dstersaine: 


_ ing which public easements are reasonably —— 
_ necessary for access shall be present exist- 
_ing use. However, a public easement may 
be reserved absent: a demonstration. of 
present existing use 


* * * if there is no 
reasonable. alternative route * * *, or if 
the public easement is for access to an iso- 
lated tract or area of publicly owned land. 
* * * The natural environment and ‘other | 
relevant factors shall also be considered. 


(b). Transportation easements. aon Public 


-easements . for transportation purposes 
which are reasonably necessary. to guaran- 


tee. the public’s ability to reach publicly 
owned lands * * * may be reserved Across — 


lands . conveyed — to Native ‘corporations: 


*..* * If public: easements are to be: .re- 
served, they shall: : 
(i) Be reserved across Native lands only 
if there is no reasonable alternative route 
of Pranseoration: across Pupey owned 
lands; 


* 2 * * * * 


on Follow. existing routes - of travel 


unless a variance is otherwise justified; 


Cote "= me “i 2 Be ae 


(vi) Be ee in ‘topographically s sulit- 
able-locations whenever the location is not 
otherwise determined by an bese 3 route 
of travel | oe ee : 


* . , ee Me! B= es: 


(2) ‘Transportation aaements shall be > 
limited to roads and. sites which are relat- 
ed to access. .* * * - 

(i) The width of a trail easement. shall . 


no more than 25 feet if the uses to be ac- 


commodated are for travel by | foot; 


dogsleds,. animals, snowmobiles, two and 
three-wheel vehicles, and small all-terrain 3 


vehicles (less than‘3,000-Ibs. G.V.W.); : ; 
Gi) The width of a trail easement ‘Shall 


G.V.W.), track vehicles and 4-wheel drive — 
vehicles, in. addition to the -uses included » 


under paragraph (b)(2\(i) of this section; . 


BID. : 


Panga Se NORTHWAY NATIVES, INC. 
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mw In addition. to ‘the are 3 


-IBLA is: guided by prior decisions 


of ANCAB in adjudicating ease- 


_ ment. selection disputes. However, 
~~ most: prior. ANCAB. decisions . in- 
volving - easement 
have. only addressed. the limited 


| question. of “standing’’ to appeal. ae 


This is said to be “the first case in 
~ which - a hearing © ‘has been held 


concerning the section 17(b) ease- 
ment: regulations issued in 1978” 3 


- (BLM’s Posthearing Brief at 2; see 
also Statement by BLM counsel 
(Tr: 14). Still, ANCAB has articu- 
lated — principles concerning 
“Burden: of proof’ and ‘ ‘standards 


7 of review” which IBLA. regards as - 
proper and ‘controlling in this 


case. In Appeal of Goldbelt, Inc., 


- ANCAB G 80-1, ‘decided Oct. 9, 


1981, it was: held “that: when an 


‘appellant. appeals a BLM: ease- . 
~. ment: ‘determination made pursu-. 
ant to ANCSA and its enabling : 

regulations, the burden. of proof .:is 
upon. the ‘party challenging the. 


'-determination ‘to: show that’ the 


--determination’ is erroneous.” 7d. 


at Ze Further, Goldbelt provides 


— that. a. decision to: reserve. -ease-. 


ments must be. affirmed. “unless 
the appellant: shows by ‘substan- 


tial evidence that such decision © 


was arbitrary and capricious. ” Td. 


Agency .action inconsistent. with 


statutory. and regulatory: ease- 


ment criteria ‘ ‘would be arbitrary. 


and. -capricious,” 


. according to 
Goldbelt. Id. at 42 


1See, eg, fay: DeVilbiss, 6 -ANCAB 290, 89 LD: 9 
(1982); Patrick J. Bliss, 6 ANCAB 181, 88 LD. 1039 (1981); 
Joseph. C. Manga, ‘5 ANCAB 224, 88 LD. 460° ec aes 
Standing is not at issue here. 

_ .2Goldbelt’s reference to “substantial eviderice” as the 
degree of proof. tequired to establish that a‘decision is ar- 
bitrary or capricious merits comment. Under the Admin- 
istrative Procedure Act, the scope of review prescribed 
for courts is that agency. action shall: be set aside if found 


reservations. 


‘meant ‘ 
might accept as adequate to support, a “conclusion.” Con- 
solidated ‘Edison ‘Co. v: NLRB, 305-U.S. 197;°229- (1938): Be hia 
“Does what is ‘reasonable’ differ from 
what is not arbitrary’ or capricous? If it. does, the case 


-- But Davis asks, 


” Discussion, Findings and - 
Conclusions - 


Easement. 5 


The legal description of. ease- 7 


ment 5 is set-forth in BLM’s deci- ; 
sion of June 26, 1978, as amended, . 
Aug. 24, 1979, ‘to. conform ‘the_ 


easement reservation to new regu- 


latory requirements, as follows: — " 
(EIN 5 C5, L) An easement. for an existing mee 


access trail fifty (50) feet in width from the 


Alaska Highway in Sec. 19; T. 16 N., R: 18. - 


E.,. Copper River Meridian, -easterly . to . 
public. lands. The. uses allowed are those” 


listed above for.a fifty 60) foot wide trail — 


easement. [} 


Easement 5 is depicted on various 6 
map exhibits received into evi- - a, 


dence at the evidentiary. hearing. 


It.is most plainly shown. on. exhib- aoe 


to be “arbitrary, capricious, an bee of  deceuse: oe Be 
otherwise not in ‘accordance’ with: law” 
§.706(2XA) (1976)) or if such action. is “unsupported. by,» 


‘substantial evidence” (5 U.S.C. -§ 706(2\(E) (1976). 


?While the APA: sets forth: a substantial. evidence. test : 
and.an arbitrary-capricious test, among others, by: which _ 


to judge agency action, there is doubt.as to whether. the oe 
tests’ really -differ.-See Davis, Administrative.’Law-Trea-: .* 
tise, Second Edition, § 29.00-1 (1982 Supp.). As to factual a 


questions, ‘the test of substantial evidence has. long. 


law since 1938 has not developed the difference.” Davis, . 
supra.at 522. Rather than second-guess. what ANCAB in- ° 
tended by including substantial evidence language in its 
pronouncement of an” arbitrary-capricious. test, we think 
it is clear that the rule simply means that. easement deci- 


sions rendered by BLM: must have a tational basis. Con: | 
sistent ‘with -BLM’s delegated . authority from the Secre- 


tary to reserve such easements determined to be : neces- 
sary, the Goldbelt rule seems to. recognize the “discre- 
tionary.” nature of the decisionmaking involved. Thus, it . 
is fair to say that as long as the easement. decision ap- : 


~ pealed is supported ‘by a rational basis and is consistent - 


with the selection criteria of sec. 17(bX1) of ANCSA, it . 
should not be nullified by a reviewing board even though 
from the facts presented the Board might reach a. differ- 
ent result. See NLEB v. Minnesota Mining & Manufac- 
turing Co., 179 F.2d 328 (8th Cir. 1950). . ae 
- As earlier described: in. BLM’s. modified decision. of 7 
Aug. 24; 1979; 50-foot-wide trail easements may be used - 
for “travel - by foot, dogsleds, animals, snowmobiles, ‘two 


and three-wheel vehicles, small.and.Jarge.all-terrain ve. 
- hicles, track vehicles, and four-wheel drive vehicles.” _ Bee et era 
also 43 CFR 2650.4- le: pet - 


“6 USC - 


it 2 as a ;eatiieae black line ae 
This easement — 
begins « ‘at the Alaska ‘Highway 
-. and provides access to the South | 
Fork of the Ladue River, as well 
as. to the Ladue River drainage 


ae beled | 


“SL, C5.” 


area generally. It follows.an east- 


eS erly course across lands selected — 


by N orthway and Doyon for. ap- 


_ proximately 5 miles before arriv- - 
-- -ing at the western edge of. public 


= domain lands. 


In his recommended decision 


the ‘Administrative Law. Judge 


..made the following findings con- 
cerning: easement. 5: (1) The ease- © 
“... ment is reasonably necessary to. 
_ guarantee the public’s ability to - 
reach public land north and east i 
of appellants’ ‘selected: lands; (2) 2 
.. the alternate - route ‘proposed by > 
aw appellants, viz., 
aS. Trail- emanating. from the Taylor — 
- _ Highway, is not a reasonble alter- 
~ - native ‘route. ‘because it does. not. 
~ extend to portions of the. South ~ 
oe Fork of the- Ladue. River, where | 
~/. mining claims are. located, and be- 
~~ cause. the’ trail is not suitable. for. 
-.." year-round use or heavy equip- 
ment traffic; (3) the proposed. OO. ° 
foot width. for: easement 5 is. rea-— 
... sonable’ since mining» operations ~ 
~ . are possible in the future for the 
South: Fork area of the Ladue 
River and. a wide trail is neces- 


sary to accommodate heavy equip- 


ment. Without such an easement, 
“a large . 


. Judge Clarke states, . 
block ‘of public: land. would ‘be ef- 


opment” (Recommended Decision 
eS) ee ee ee Pa 

The Board agrees with the 
above. findings ‘and: conclusions 
concerning easement 5. although 
-we do. so under a different. inter- 


ee pretation of the - Bicoeaa existing : 


"DECISIONS OF THE: DEPARTMENT OF THE INTERIOR. 


the Nine Mile 


use’ standard ¢ set: forth at. 43 3 CFR os 
the 
Board. notes that the: ‘recommend- — 
ed decision’ does ‘not. directly. re- -- 
spond :to a major contention - 
in their — 
posthearing — brief regarding the 
scope of -review. The . 
proper" scope” of review. As” ad- an 


2650.4-T(a)(3). In | addition, 
raised by appellants 
proper 


dressed first. - 


“Appellants: argue. ‘that thé BLM ss 
action in this matter must be 


evaluated on the basis of the pre- 


decision record which was before 


the agency at the time it made: its. 


easement selections. Accordingly, | 


appellants submit. that’ evidence 


received..at the hearing concern- 


ing. mineral. claims . along the © 


South Fork of the. Ladue River is 
irrelevant ' in reviewing .the BLM eae 
action: in. question: because BLM’s 
prehearing. justifications. made: no... 
reference. to. . 
along the South: Fork. AS stated . 


mineral. -,activity- 


by appellants: 


Claims: along ae South: Foti’ “of: the Gres 
“A Ladue, and. testimony regarding alternate. — 
-access:to them, are irrelevant to the chal- 
lenge. of the instant- ‘easement. reservation.» ~~ 
What is” “relevant only’ ‘is the information’ A. se 
found in the record upon which BLM justi- 
. fied its easement decision: When consider-- 
ing this easement, BLM had no informa-. _ 
tion. about any mineral: activity along the - 

. South .. Fork.” No.: claims had been filed 
there until. 1979. Transcript at p. 30. As 


pointed out earlier, all data’ used to justify 
this easement decision -was -gathered*in — 
1975. Transcript:at p. 15..This data clearly 


refers only to the claims and. renewed. in- 
terests along the Ladue River itself, which 


fectively closed to mineral devel: is north and perpendicular. to the South © | 


Fork and McArthur Creek, which 3 is: Hens : 
miles to the east.: — 


‘Nor was ‘there fiaformiation: evailable : 7 


which. would have indicated. mineral po- 
tential. along the South. Fork. ‘The ‘inven- 
tory. of known mineral resource potential. 
as depicted on one of the maps of the URA 


e [Unit . Resource Analysis] for. the Forty . 
Mile area specifically excludes the South «= 


pe Note ay NATIVES ING oe 
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; | Fork while including the Ladue. See, ‘Tran- 
is + Beript Exhibit ite oe ei 
- . Given ~-this~ ‘perspective, tastiniony.- Tes 2) 


: The recon: as. icomprined aoe 
to. hearing» supports - appellants’ » 
ata position: that BLM’s justification, 
for’ selecting: easement 5 includes: 
no stated reliance on known min-. 
eral activity: or claims. along: ane 


_ South Fork. . 


ie 2) In. advaricing: the’ argument - 
— _ that. ‘the’ Board:should evaluate a 
~~» BLM’s: easement. decision. on ‘the . 
ow, ee basis of. the written. record com- 
© piled: by. BLM prior to the. decision 

_ and on reasons set forth in the de- 

“ * eision: document. itself, . appellants 

- refer to _a:memorandum opinion. 
by: former Deputy: Solicitor Lind-: 

~ gren; dated May. 28, 1975, the rele- 
oo vant: ‘portion of which’ states: 
In the exercise of his [the iSocretany: Ae au-. 

-. thority he must be reasonable and not ar-. 

_ bitrary or capricious in his determinations ae 
of what easements are. necessary or not. . 
OE at necessary. A determination that ‘an. ease-. 
- ment is necessary or not necessary “should. 

_ be’ recorded and accompanied. by a-written 
“Ss. record:i in support. thereof in case the deter- 


-. mination is* challenged. (Citizens to Pre-. 
- serve Overton Park, Inc. v. Volpe, 401. U‘S.: 


- reasonableness, i 7 
greater chance of. ‘approval if. ac- | 
-companied by full and. complete — 
written. justifications... 7 
the failure of BLM to include in © - 
_the predecision. record or the ease- — 
-ment reservation decision itself = 
all factors bearing on its selection 


m 82. LD. 325, 331 (1975). ee 
At. is: undoubtedly . flies ‘that a0 i 


a garding: recent, meager claim staking ac- | the extent BLM s. easement selec- 


. ». tivity along the South. Fork. which post- a 
“> dates the gathering of. information. by ly ‘and - judicially ‘reviewable. be ae 
“BLM. and which had no part in the: deéci-. oa 
.. sion-making process, is irrelevant to. chal- 
_ lenges. to the: reasonableness of that’ deci-. 
« .sion.:Thus, alternative. access. must be: con- 
sidered only in light of access to the Ladue 
~~ River drainage. By removing this cloud:‘im- : 
Pe, posed, by the BLM with testimony of activi-. - 
— ty on the South Fork, it becomes clear that: 
.the BLM’s dismissal: ofan. alternate‘route 
-.. of access to mineralized areas along. the. 
... Ladue was’ ‘not only unreasonable but. 
truly arbitrary and cnpnicious. Hiaee in 
~ original.) ~ : 


tion decisions are administrative: 


they. stand’. 


’ does not render the decision arbi- 
trary. and capricious: As stated, by 


| “(Appellants Posthearing Brief at “appellees... 


“age 6). - The BLM decision’ is reserve 5 the a6 ie ce a 
| “puted easements is to: be reviewed on thes 47% 
basis of .the: facts, presented at the hear- 
~ ing—not solely on: the written. record 
which: existed prior. to. the decision. If*: ap- 
“pellants could. ‘sustain: their burden of 

- proof by. merely pointing out alleged inade- ~~. 
-quacies. in the ‘pre-decision record, there” 

~ would be no ) reason to 0 held. a factual hear- Ren 


ing. 3° 


(Appellee's S. -Posthearing Brief at . Hy 4 


for hearing on the: instructions of — 


€- an appeals'board; the record made. 
4 ess before the presiding official. shall ae 
be the sole basis for decision inso- 
far as the referred issues of fact =~ 
are involved (Appellee’ s Posthear- 
ing Brief.at 3). An-exception in- _ 
-cluded.in the foregoing regulation ~~ 
allows official notice to be taken 
of public . records | of: the Depart- oe 


| ment: of the Interior and ‘of any. nee 
~ 2, . 402 (1971); ee Uw: eains a US. 138. oy _ - .. | 
< eee ee at 


‘However, ap oe 


Aupéllee: goes. on to. ote ‘that: ie 
under general procedural . regula- a 
‘tions of the Office of. Hearings — ee 
and Appeals _ found at. 48.CFR — 
_ 4,.24(a), when a matter is referred 


. 648 : 


: : matter. of which. ‘the ‘courts may 
- take judicial notice.* | 
- Notwithstanding the. Deputy So- 


licitor’s advice to the Secretary in 


1975, the easement reservation. 
— regulations promulgated by. the 
7 Department in 1978 do not re- 
quire a detailed: written justifica- 
| tion in- decisions’ resérving’ ease- 


* ments under authority of sec. 


17(b) of ANCSA.® The lack of a 

- formal. requirement that the: BLM. 
fully justify its decisions in writ- - 
.. ing. does not mean that BLM. may 
reserve public easements. across 


_Native-selected lands ~ without 
abiding by the selection criteria 


set forth in the Act and Depart- 7 
| though easement 5 is reserved. 


mental regulations, or that BLM 


need not be able to document a_ 
rational basis" for its decision to- 


reserve or not. reserve ‘an. ease- 


ment. In this case,. because. there | 
-. -was:not. adequate documentation. 
‘before’ ANCAB regarding BLM’s 


decision from which to ascertain 


| whether the decision was proper, 
.a hearing was’ ordered to receive — 
evidence concerning the basis for - 
its decision. It should: not be nec- 
essary to do this in ‘many. cases if. 
BLM has. adequately documented 


its easement. decisions - and pro- 


4th: prior. cases, ANCAB has looked is the eccord asa 
whole,” including the BLM case file and the record made 
before an Administrative Law Judge, in reaching its de- 
cision. Appeal. of. Doyon, Limited, -4 ANCAB 50, 59, 86 
I.D. 692, 696 (1979). 

-543-CFR 2650. 4-7(a)(2) provides: “In. identifying appro- 
priate public easements assessment shall .be-made in 


writing of the use and purpose. to be accommodated:” ° 
The preamble. comment accompanying this tegulation 


states, however: 


- ments in subsection (2) to be in writing, such a provision 
was intended and is now provided. These assessments are 
part of the. official easement file and are available for 


_ public-inspection. The concerned. Native Village now has 


and will continue to have an opportunity to review this 
file before the final decisions are made. Also, the ‘must’ 
in subsection (2) is changed to ‘shall’ to reflect the man- 
‘datory nature of this provision.” 43 FR 55327 (Nov. 27, 
1978). 


DECISIONS OF THE: DEPARTMENT OF ‘THE INTERIOR | _ “oe 


“present existing | ‘use.’ 


[89 LD. ‘ 


sided: hat: dor uimentaticn fon ad- s 


; ministrative review:. 


From the suidence adduced - at | 


_the hearing and the briefs of the . 
parties, it is clear that BLM :se- 


lected éasement _5 to “provide 


access..to the South Fork of the. 
Ladue River, among other areas, 
not on the basis of known mineral | 
claims or activity along the South ~~ 
Fork, but on the belief that the vi- > 
cinity had - 
mining. See Tr. | 
210-11. Since 1979, at least seven ~ 
‘mining ‘claims have, ° in. fact, been - 
“filed along the. South Fork (Tr. 
AB). 


the. potential - . for 


-30-81,- 202- 03, 


[3] Appellants ean iit Ae 


along an ‘existing trail, the trail. 


has never been | used. to haul » 

heavy... mining . equipment. | 
contention seeks. to. prove that. 
“reasonably oy 
_ necessary’ on. its face-since the 


The 
easement. +6 is. not 


primary standard. for determining 


‘which easements: are reasonably 
necessary for — ‘access. 


43> CFR: 


2650.4- ‘T(a)(8).. “Present. existing 


use” is defined a at 43 CFR 2650. 0 a 


5(p) as: 


. [U]se by ae the. geriéiel’ Abita’ whick | 
includes both -Natives.;and non-Natives 
alike or by a Federal, State, or municipal _ 


corporation entity.on or before December 
18, 1976, or the date of selection, which- 


_ éver is later. Past’ use which has Jong been 


abandoned shall not be. considered pia : 


Sain: use. 


~ Appellee interprets ae | “pres. 


ent existing use”’ ‘standard as re- 


“In response to one comment which: called for assess 


. quiring: the mere finding of a ‘trail at 


in use before. Dec. 18, 1976. Ac- 


cording to this theory; the stand- — 
ard does ‘“‘not establish the uses to 
be allowed on the easement” (Ap- 
pee s Reply Brief at, D. : 


“shall: be “s 


a: sets © NORTHWAY, NATIVES, INC. © 
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J ae Clarke slowed appellee’ S 


interpretation, noting: that. reser- 


vation of easement 5 for future 
mining purposes along a trail not 


formerly used for access to mining 


was, nevertheless, . “consistent 
with the Congressional intent. to 
guarantee a full right of public 
use and access” 
| Decision at 9). 


The Board on the interpre- 7 


tation given to the Department’s 
easement. regulations by appellee 
and . the Administrative. 
. Judge.. We hold it is. contrary to 


the express and. implied purposes — 


of the easement selection criteria 


_ to say that whenever an existing © 
_trail.of any sort.can be located, it _ 
is thereby eligible for reservation _ 


| . for a markedly different use. Pres- 


ent. existing. use cannot - -reason- 
ably be construed to. mean, in 


effect,. future possible use. 


It isa constant theme oan : 


‘through the. easement. regulations 


that. where it is necessary. to re- . 
serve a right-of-way across Native: 
. selected lands to. provide access to — 


the public domain, their lands 


shall be protected: to. the «maxi-_ 


mum: extent. possible. from change 
in use.. Thus, the regulations eX- 


press the need to protect ‘Native 
. culture,. lifestyle, and subsistence 


needs” and direct that “natural 
_ environment and other’ relevant 
- factors” be. considered:.in. deter- 
mining’ which public. easements 


are reasonably necessary (Sec. ° 


- 2650.4-7(a)(3));; public transporta- 
tion. easements are to follow ‘“‘ex- 


isting routes of travel’? as‘a gener- 


al proposition - (id. at. (b)(1)Gv)), 
and; where they cannot be so-lo- 


cated, they are to be reserved in _ 


(Recommended | 


. Law . 


% “present existing use” 
ment is. that. easements should. 


oe ahieally suitable Joca- 


tions” (id. at. (b)(1)(vi)).® As stated 


by Robert.Arnold, Assistant to the - 
State Director for ANCSA: “[{TJhe . 
thrust of the regulations is clear, | 
to minimize the impact on the 
lands * * *” (Tr. 65; see also. Tr. 
101). | 

In light of the detailed concern - 
repeatedly expressed in the ease- 
ment . regulations about control- 
ling the “uses” of public ease- 
ments; it makes little sense to 
regard the “primary standard” for 


determining which. public ease- 
ments are reasonably necessary as 
nothing more than favoring trails, — 


regardless of. their purpose, which 


have recency of use. The. most 


reasonable interpretation of the © 
_ require- 


substantially conform to existing 
uses.and that evidence of use be 


| recent. Robert Arnold, who is ulti- 

mn mately responsible. for all ease- 
ment. reservation decisionmaking = 
(Tr. 64, 195), acknowledged atthe 

| hearing that “BLM does. - 
merely look to the fact of activity 
in studying trails for selection but 
that the purposes of trails are. ao 
considered (rr. 12).7 


‘not | 


. bevildoas controlling: sthae ‘tvpee of easements 
across Native-selected lands not. here at issye- are. found 
at 438 CFR 2650.4-7(b)(8)..(gite easements) and 2650.4-7(c) 
(miscellaneous easements). These. regulations .also safe- 
guard the existing uses,of Native-selected lands by such 
measures as prohibiting site: easements related to trans- 
portation from being reserved for recreational use-:“‘or. 
other purposes not associated with use of the public ease- 
ment. for transportation” (sec. 2650.4-7(b)(8)) and permit-— 
ting miscellaneous. easements “in order to continue cer- 
tain ises of publicly owned lands and. major. waterways.” 
id. at. (c) (Italics added). 

In Alaska Public Easement Defense Fund v. Andrus 
supra, the court. analyzed, among other things, the De- - 
partment’s standard for reserving easements along-recre- 
ational, rivers and Streams “having highly significant 
present recreational use,” 
Secretarial Order No. 2982, dated Feb..5, 1976, published - 

gu, Continued | 


as prescribed by sec:.5(bX8). of : 


. Issue OF 
routes.” 


; “I Notwithstanding our inter: 
| pretation of 
use,” 


‘guards © to guarantee ‘the public | 


eg access to” the public domain. via 
= easements. across Native-selected 


lands absent.a showing of present 
26504-T1aX8) 


3 existing - use. Sec. 
states in pertinent part:. 


i» ate However, a public easement may. be: re- 


served absent a demonstration of present 
x“ existing use only if it is necessary to guar- 
 antee international treaty obligations, ‘if 


. there-is no reasonable alternative route or 
site available, o or-if the public easement is 
-- for- access to an isolated tract or area of 
“a” publicly owned land.[§]° ae 


In the: present. case, since reser- 2 
vation of a public easement tothe 


South Fork of the: Ladue River 


— across Native-selected lands would 


be possible for the: purpose of en- 
suring» ‘access for possible future 


- mining activities, even without a 


- demonstration of present existing 


--. use, it was proper that the eviden- 

a tiary hearing: fully examined the 

“reasonable alternative — 

3 In the Board’s opinion, - 
~ the record supports the conclusion | 


_ that easement 5 is the only rea- 


| i sonable route for entering: the” 


at 41 FR 6296 (Feb: 12, 1976). See 435 F. sian 664, 678. i 
| was obviously not necessary for the court to address 
_. whether the present use requirement of sec. 5(b)(3) con- 
— templated type of use versus currency of us@ or both: 
. - since the ‘section “ expressly dealt ‘with recreational ‘use: 
~~ only. Accordingly, the issue of: concern was merely “the 
date which has been set ‘for ascertaining ‘present recre-- 
_ -’ ational use.’ ”.(The court approved the date adopted by - 
_ ..the Secretary, Dec: 17, 1976; rejecting the Natives’ con- 


: tention that easements: should. be reserved on the basis of 


a ‘their-use.on the date ANCSA was passed.) 


-. 8Cf with former easement. policies and: procedures 
published ‘in ‘Secretarial Order No. 2982, ‘Supra, which 


>» provided at sec.’4: 


 “{E]asements in behalf of the a public for recrea- 


% tion, Access, - transportation, utilities, airports, and air- 
‘eraft landing sites will be reserved only on the basis of » 


= es 


” present existing use with the following exceptions: 
2). the reservation of easements :‘to assure ‘present and 
- future access to all public lands: and resources: These:ex- 


- - ceptions describe. the only local easements in behalf of 
” the general’ ‘public-to-be reserved: for ‘other than: ab hare 


existing uses.” (Italics added.) 


"DECISIONS OF THE IE DEPARTMENT OF THE INTERIOR 


“present. existing | 
the regulations contain safe- ~ - 
conclusions by the Administrative © . 

Law Judge regarding alternate on 


South Fork area for 
mining purposes.there. © pe 
The recommended findings. and: 


* tatare:= 


routes of travel are. adopted as 


findings and conclusions. of the. . 
Board. These are: To deny the res- 
ervation of easement 5 would 
force a person to. travel along the .. 
Alaska. Highway to a point where — 
_ there is other access to. the public an 
lands which does not cross-over 
- Native-se- eee 
lected land extends over 60 miles 
along the highway. ‘Consequently, 


Native-selected lands... 


a person would have to detour - 


great distances to-get around the _ 
Native-selected lands’ in order to 
reach the public land. The alter- © : 
nate route proposed by appellants, oe 
-the Nine Mile Trail, 


‘is. not a 
reasonable alternative: route for — 
several reasons. The time and dis: 


tance required to reach the public — 


lands. would ‘be much - greater. 


-along the. Nine Mile ‘Trail than a . 
-along-easement.5.:The Nine Mile 
Trail does not extend to the South’ — 


Fork of the Ladue. River where’ 


mining claims“ are located and 
where future mining. operations = 
are possible. The Nine Mile Trail. — 


is' unsuitable for year-round - ‘use 


and “it. cannot be used to haul G 


heavy equipment because it tra-— 


~ verses steep terrain. In. addition, 
parts of the trail are in. swampy — . 
is substantial evi-  _ 
dence to support BLM’s decision = 
that easement 5 is reasonably nec- 
‘essary as a 50-foot-wide trail to 
provide access ‘to the public lands 
north and east. of Native-selected =o 
lands and that. without easement = 

5 a. large block: of .public land a 
would be poecavele closed to 1 min- ss Pie 
eral development. _ a a 


land. - There 


lected. lands. 


OE ts ae " NORTAWAY NATIVES, INC. 


at ee : r 


| December 1 A 1982. 


iad 


"Easement 7 


‘The - legal déstription’. re ease- 


ment. 14 as set forth in BLM’s de- 


cision of June 26, 1978,- modified - 


on August. 24, 1979, is as follows: 
(EIN 14 C5, L), 


width from the Alaska Highway in Sec. 11, 
_.7T,14N., 'R..19 E., Copper River Meridian, 

: northerly to public lands. The uses allowed 
are those listed above for a ae (25) 
foot wide trail easement. fol 


| Easement 14 j is depicted on exhib- 


it 2 as a continuous black line:la-. 
beled “14 L C5.” It. begins at the. 


Alaska Highway near Northway “ants. or the record. as Presently. 


constituted.’ 108 et 
[4] N otwithstanding chee ‘show- a 
_..ing of specific and present. use re-. _ 
_-garding easement. 14.and the pub- — 
_licly owned lands. accessed there- 
by, appellants submit it is not an — 
existing route of travel for mecha- — 
nized traffic. ‘Appellants contend 
along 
= easement 14 would; in fact, result 
-in unlawful. trespass on. Native-se-- 
lected lands adjacent. to the ease- 
: ment corridor. Appellants state: 2 


wee “Junction and traverses 2 miles of 
‘Native-selected . land: in “a north-- : 
- easterly direction before arriving - 
at public lands adjacent, to. De- 


: : mundtali Lake. Be Panes 


As with easement. 5, the ane 
meee: istrative. Law. J udge concluded. 
that easement. ‘14 is reasonably — 
= necessary to. guarantee the. pub- — 
_~die’s ability. to reach public lands uv that mechanized travel 
-. north: and east of appellants’. ‘se- 
oe Certain contentions — 
-.. made‘by appellants in their post- 

| _ hearing” brief regarding easement — 


14 are not specifically addressed 
i: transportation easement to be located in a | 


in the Recommended Decision. 
[ The Board has considered appel- 
~lants’ objections to easement 14 


- and, for reasons given below, it is 
concluded: that:the record as con- 


stituted does not support the mul- 
tiple uses proposed by BLM for 
this easement. - 

As an initial matter: it is held 
that. there.is substantial. evidence 


* As earlier described in: BLM’s modification decision of 


Aug. 24, 1979,: 25-foot-wide trail.easements may be used wee 


for. “travel by foot, dogsleds, animals, snowmobiles, two 


and: three-wheel vehicles, and small all-terrain vehicles’. . 
* déss than: 3,000.lbs. Gross Vehicle Weight ev). ” "See . 


also 43 CFR 2650. A-TDKAKD. Pe 5 


“An. easement for... an. 
existing access trail twenty-five (25) feet. in : 


“a a to: ‘support : “BLM’s icteon: | oe ae 
easement 14 to serve as a trail to 


the publicly owned lands near. Da- 


‘mundtali Lake.. There’ is no dis- 


pute that prior to 1976 there was 
present existing use of the public. . 
lands. accessed by easement 14, | 


| primarily for trapping and. hunt- : 
ing. -Further,; appellee’s. position — 
that. there are no: reasonable al- | 


ternative routes. to the: publicly 


owned lands which would not. 
cross Native-selected lands, chal-: 


lenged by- appellants only in: con-- 


clusory statements to the Board, —_ 
is not. directly refuted. by appel- ss 


43 CER. § 2650. 4-T(b)(Uvi) ‘requires a. 


topographically suitable. location whenever 


there is not an. cristae route of travel. 


10 Appeliee’ 's ‘assessment of the sileriative route evi- 


dence is set forth at page 13 of its posthearing brief aS =e 


follows: 


". “Although there: are. several existing: trails from the. 
- ‘Alaska Highway to the Damundtali Lake area which are 
located on the lands which have-been conveyed to the ap- 
-pellants, there are no trails to this area located on’ the: 


publicly-owned lands ‘southeast: of the Native selections. 


. Cross-country travel through the lands-east: of the selec- 


tions: to the Damundtali Lake area’ is. not feasible for 


. local residents. The’ journey would be. too long and too 


difficult: for most people to undertake (Tr. 110, 141, 181). = 
Furthermore, the publicly-owned lands ‘one would have. 
to cross are wet and swampy, making summer travel .un- 


feasible (Tr. 166, 181). The absence of:a ‘reasonable alter- 


native route of access on publicly-owned lands supports 
the BLM decision that easement 14 is peasonebly, neces- 


“gary.” 


652 
Proposed Rasement: ve is” an old Indian 
foot trail. Transcript at p. 114. It was es- 


_-. tablished prior to snowmobile development 


as a recreation vehicle, for part of the trail 


. is not negotiable by snowmobile due to the 


_ excessively steep grades. Transcript at p. 
115, 140, 141. Thus, it is:not an existing 


'-. route of mechanized recreation traffic, and — 


easement rationales must.make a finding 
that the trail is compatible with the pro- 
posed uses to be permitted by the ease- 
ment reservation: 

. The. purpose of this and most ‘ANCSA 
easements is to provide the. public with 
access to publicly-owned lands located at 
the terminus of the easement. 43 C.F.R. 
§ 2650.4-7(a).. Easements cannot be estab- 
lished to- provide recreational opportuni- 
ties for the public on conveyed lands. 
Alaska Public Easement Defense Fund -v. 
Andrus, 485 F., Supp. 664, 674 (D. Alaska 


1977); 48 C-F.R. § 2650. 4-TaX(7). Recreation 
on conveyed private lands ‘is a: trespass. © 

_ But, an easement which “effectively: ends 
. on Native lands because. mechanized recre- 

ation type vehicles cannot pull the grades 


- on-hills leading to the public lands will en- 


courage. . prohibited . and. unlawful public. 


use of private lands. 


_. Testimony -has shown that enowniobile: a 
might be able to reach the public lands, © 


but only by utilizing far more lands than 


are being reserved by. the easement corri- 
dor. To negotiate the steeper hills, wide — 


_ “S-type switchbacks would have to- be 

_used. Transcript at pps. 169-170. Any use 
of private lands outside of the easement 
| corridor. constitutes a trespass. 


* * a e. ae Ye 


2 Of the reservation of this easement is: ‘al 
. lowed; use should be restricted to travel by , 


foot, horse or dogsled. The environment 
and: topography are known to ‘support 
these activities. The trail as it exists and 
proposed to be reserved prevents access to 
‘the public lands by any other mode. of 


transportation. There is no requirement in 
ANCSA transportation’ easement regula-. 
tions that all of the permitted uses be al- 


lowed. Transportation easements under 43 


C.F.R. '§ 2650.4-7(bX2) address only stand- 


ard and maximum permitted uses and 
sizes. Standard sizes and.. uses may be 
varied when justified -by- special circum- 
stances. 43'C.F.R. § 2650.4-7(a)(4). The spe- 
cial circumstances noted * * * justify the 


suggested. variance in this situation. vas 


‘ics in original.] 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


EIN 14 C6,» 


“(enD, 


- “(Appellants Posthearing Brief at 
13-18). 


Appellee contends hak onal 
lants’. objections to 


are . untimely and. outside the | | 


scope of review in this appeal:. 
The BLM particularly objects to the appel- 


lants’ request to ‘have the BLM decision 
modified or reversed on the basis of factu- 
al arguments raised for the first.time in 
the post-hearing brief. * * * [Ijn preparing 
for the hearing, the BLM had no reason to 
believe that the suitability of Easement 14 . 
for mechanized travel would be ‘an issue. 
* * * If BLM had fair notice that the ap- 
pellants would seek to limit the use of the 


trail to unmechanized modes of travel, evi- 
dence. would have. been introduced on. this . 
issue by. the: ‘BLM. - ee ee ee 


| (Appellee’s S Posthearing Brief at 
1 1-2). 


‘The Board holds ‘that it was not 


_ improper for appellanits to adduce — : 
evidence at the hearing regarding _ 
an alleged unsuitability of ease- 


ment: 14 to accommodate snowmo- | 
bile traffic. The evidentiary hear- 


_ing was not preceded by any order — 
that appellants specifically plead 
their claims or the nature of proof 
to be offered in support thereof. 
Rather, the hearing was held pur- 
-suant to ANCAB’s order of. Nov. 


20, 1980. That order merely re- 
quired that a hearing be held “to 
resolve the issue of whether BLM 
erred in its decision:-to reserve 
public easements EIN 5 C5, L and 
L to: the United — 
States.” It is also noted that ap- 
pellee did not. object when appel-. 
lants questioned. witnesses at the 
hearing regarding the above issue » 
(see Tr. 115, 141). To the contrary, 
appellee: questioned one of its own 
witnesses on the same matter (Tr. 


allowing —- 
mechanized travel on easement 14 


ee Me Bae bs Meee ‘NORTHWAY: NATIVES, INC. 


Decsiter I A 1982 


| : 165- 66).12 The sieea amen 
ity of easement 14 for snowmobile 
traffic was also raised by appel- 


_ lants in their opening statement, 
- again without objection (Tr. 96).” 


In short, appellee cannot be. 


_ heard to complain about evidence 


ness of. the, easement. decision at 
issue. IgE. 

‘From the ‘Board’s euauinaion 
| of the evidence, it must conclude 
that BLM’ s decision that ease- 


ment 14 is ‘suitable for snowmo- 
- bile’ travel is not. supported by . 
substantial evidence. The testimo-  jeaye the. pipeline, you have to run them — 


ny of ‘witnesses called by appel- single file. 


_lants: and appellee ‘supports: this oe 


conclusion. 


“Ina Albert, resident of North: 
way, Alaska for 56 years, oe 


a fied: 


trail goes, is it or is it not eo steep? 
A. Steep. - ae 
- Q. Yes? ~ 


OA, Yes. 


Q. You told me eda that" in | the 


wintertime a snowgo cannot get up there? 


“ig. Is that true?. No snowgo? dit de 
A. No snowgo.- ek 
~ Q. You would have to walk? oe 
A. Yes. eS 
Q. Part of the wash : 

A. (Nodding head). | 


. " Correspondingly, appellee cucsaones appellants? wit: 
nesses concerning the ey of easement 5 for’ snow- 
. mobile travel (Tr: 49-50). - . 
-. 12Thus, appellee is wrong-in, asserting that this factual - 
argument. of appellants was “raised for the first time . in: 
~ the post-hearing brief.” - : 
> 33Jn addition, it-is.somewhat: dnceniaiseent for. acveiies 
to oppose appellants’ proposed exclusion of evidence re- 

'.. garding such matters as mining activity on the South 
' Fork ‘and its contention, that “the two. disputed. ease- 

--. Tnenta * * * be reviewed on the basis of the facts pre 
sented at the hearing” (Appellee’s Posthearing Brief at 3) - 7 

_ while arguing that evidence related to the reasonable- ae 
": ness, of easement 14 should. be-ignored. It was a. proper” 
use of the hearing in this.case.for the Administrative . 
Law.Judge to receive any and all evidence related to ne, 


reasonableness of both easement reservations. 


(Tr. 115), 


‘David Stout, a storeowner resid: | 


ing near N orthway, Alaska, called 
as a witness on behalf of appellee, 


testified on cross-examination: 


Q. Mr. Stout, you’ rea | dog musher, cor- - 


. rect? ° 


not objected to at the hearing and - 


_ which bears on the reasonable- — 
dose through this country around.14, not 
“ necessarily on that trail in ‘particular, | 
but— on : 


AL Occasionally. — : . 3 
@. ‘Occasionally? Yous say you: run your 


A. Yes. I have bee Up. ‘through there | 
with dogs: . 


Q. But: pals ailien you wind [4 enphie up : 


single file until you. get.them up. over that 


- last ridge or so into public lands? - 


A. Well, generally speaking, after | you 


~Q. Rough going? _ 7 oe 

~ A. Uh huh. ; | 
Q. Can’t getia snowgo up in there?. a 
A. You couldn’t get it up that trail. If | 


you. went up another trail you could come — 
a down that trail ona snow machine. 7 


Q. The route, the way. the Old dndiag . 


(Tr, 14 1). 
-Danny Ceinieadl a eden of : 


Wiel Alasiay since 1960, called dacs Ul 


a witness-on behalf of appellee, 


testified as follows on cross-exami- 
- nation regarding easement 14: | 


.Q. You said . something about even - 


. though you had never been inthere inthe 
_. wintertime,: that you thought you could: _——e 
get a snowgo up: there? a a 


_ A. Right: . : | a aes 
 Q. Even though. itis very Re 
A. Yes. The trail would have:to be built 


- different. Instead of going straight up the ae 


hill, you have got, to “S’-curve up. 
Q. When you take the ‘S-curve;” how 


‘many feet do you think you need? 


A. Your trail is a lot longer, but there’ s 


, ee _ 


Q. To get up there, you: would fave to go 


. out of the present trail as it exists?: 


A. What do you. mean, outside of 4? 
~ Q. Well, that’s: a 25-foot. trail back: up 


| into the Damundtali Lake area. ‘You ode 


4 Ag appears in 1 transcript. Probably aid “Tine “i . 


o. 8 have to, ain you re. Mines your “85-foot 
~ .. sweep, when you’re doing your sweeps,. you = 
would. have to ee outside | of that 25 
feet? | | 


a Probably. aoe | 


an 169-70). 


EB]. There is no Sone e rey in. 
-- the ANCSA easement. regulations 
that all of the’ ‘standard uses set — 
forth at 43 CFR -2650.4- 7(b\(2). be = 

| allowed in every easement reser-. 


_« yation. To the contrary, the regu- 


lations specifically permit var- 
iances from standard uses’ “when 
-circum- 


= justified by special — 
stances.” 43 CFR 2650.4- 7(a)(A). 


We hold in this case that while . 


_-the evidence supports. the use: of 
easement 14 for “travel by foot, 


dogsleds, [and] animals” (43 CFR. 


2650.4-7(b)(2)()),_ the record. does 
not. support use by ‘“‘snowmobiles, 
two and three-wheel vehicles, and 


small all-terrain “vehicles (less — 


_ than 3,000 lbs. G.V.W.).” Jd. 


; gated to: the Board of. Land :Ap- 
-peals by the Secretary of the Inte- 


rior, 43 CFR 4.1, the decision of 


BLM to-reserve easement 5 C5 L 


is affirmed; the decision to. reserve - 
easement 14 C5 L is modified to - 
allow only those uses denominat- 
ed in this opinion. This decision is - 


~ final for the Department. — 


Ww. PHILIP Horton: 
Administrative e Jude, Alternate 
: » Member. 


-8The - dissenting opinion — afutes. that the ‘hajority 


. seems to. rest its decision that easement 14 i is not suitable. ; 


for mechanized travel on grounds that. “no evidence was 
- presented to show past use of the trail by mechanized ve- 


"matter that snowmobiles cannot negotiate easement. 14 


>. owithin the confines of a .25-foot-wide trail, the width- limi- 
tation napoees Dy peenlaen 43 CEE zeat: 4-T(bX2Xi). - 


"DECISIONS: OF. THE DEPARTMENT oF THE: INTERIOR a oe 


- 2650.4-7b\ 2), ie., 


ae CONCUR: 
Wit A. eee ae 
ee Administrative Sickie oe 
| ADMINISTRATIVE = 
HENRIQUES — ‘DISSENTING 
IN PART: : 


J respectfully Qiscat a the . 


holding of the majority that the = 
easement EIN 14°C5, L should:'be° 
limited to travel by foot, dogsleds, oe 
and animals, and not be open to. | 


the other uses set. out in 43 CFR. 
“snowmobiles, 
two and three-wheel vehicles, and 


small — all-terrain. vehicles (less. 
than 8, 000 Ibs. GV. W. ye 


The majority seem to rest their 
decision on the testimony. thatthe. 
steepness of the trail ‘precludes | 


any other type. of use than on 


foot, and. that. no. evidence .was 


“presented to show past use of the _ 


trail by mechanized vehicles. I do . 


3 - not regard the lack of past use as 
Pursuant to the authority dele-. 


creating “special circumstances” 
which justify deviation from the — 
uses prescribed i in 43 CFR 2650. 4— 


Mby\(2)G). 


In Alaska Public ‘Easement De- 
fense Fund ‘v. Andrus, 485° F. 
Supp. 664 (D. Alaska - 1977), the 
court held (syllabus): © | 
- Public easement. section of © Alaska: 
Native Claims Settlement Act was intend- | 


ed to preserve right | of public access to: 
lands remaining in public domain after 


native selection, and. date of enactment 
--was not appropriate date to be considered = _ 
in reserving easements, but rather it was |. ~ 
ca ecapesea to1 reserve 2 easement. for future 25 et 


That interpretation. “appears. ‘to - . 
~-have been followed by the Depart- — 


eae hicles.” The majority’s decision. is based on. the -uncontro--.. 


ae verted testimony of all. witnesses. questioned | on: ‘the . ment when ‘it. promulgated . the. ae 


regulations “_ 
eS easements | in Alaska Native selec- _— 


relating © to: public. | 


| Sopem es 


3 655) 


Eee -Remanded. 


: dae 48 CFR 2650. 17 cc FR 
55829 (Nov. 27, 1978). - 


= -_easément. EIN. 14.05, L was ‘clear- 


- ly. established. I would not limit — 
Its use'to less than all the uses set i 
: Ma in the regulations. | 


- Dovanas E. Hoaoeie. 


Administrative Judge: 3 


| - WESLEY. WISHKENO ET AL. 
pv. DEPUTY ASSISTANT - 
_SECRETARY—INDIAN. 
AFFAIRS oe 


| i IBIA a1 


Deputy — Assistant — 
. Indian Affairs “(Operations):de- 


.¢clining to give. retroactive ap- 


_ proval to an: attempted convey- 
_ ance of Indian trust land... ee 


7 1. Board: of: Indian Appeals Ju- 
: risdiction | | 


The Board has ‘ictuatetton’ to review a de. 
cision of the Deputy Assistant. Secretary— 


Indian Affairs (Operations) that is ‘based 


upon. an. ‘application of facts-to law. 


| Indian Lands: 
oe ‘Alienetion—Indian’ Lands: 
stricted Allotment - 


~ Under Departmental and judicial prece- 


Re- 


dents, the Secretary of the Interior has the a 
3 authority to. give. retroactive approval to : 
‘the conveyance. of Indian trust or. restrict- 
~ ed land despite the fact that. the Indian 
relat grantor has died before approval i is ‘given. : 


x aS Indian Lands: . 
a aeoetine lode Lands: 
~ ee ellourient 


- (OPERATIONS) 
December 30, F 982. 


_ ginia 
Wilma Wishkeno 


‘Decided: December 80, 1 982 } 


Appeal from a- ‘decision by the —- 
| Secretary— . 


..) ginia | : 
“.- Wilma .Wishkeno Anquoe (appel- - 
~lants) objecting to an Apr. 5, 1982, . 

decision of the -Deputy. Assistant’ 


- Allotments: : 


- Allotments: rd 
aa 


: oS 


The Setiiels or his “detivats, has the ai ae 
_. thority to approve a conveyance of Indian ~ 
The nee a ore ‘reserva ation’ : “of trust. or restricted land after the death of ~~. 
- the Indian grantor if the Secretary is satis- — 

fied that.the consideration for the convey- 
ance was adequate; the grantor received = 
the consideration; and-there was no fraud, ie 2 3s 

- overreaching, or other illegality i in the Pro- aa 


curement of the COENEN aria 


APPEARANCES: “Wesley” ‘Wish- oe 
keno, Mary E. Wishkeno Delg,  _ 
Alethia Wishkeno: Bedwell, Vir- 
and 
Anquoe, pro. 


Wishkeno  Cadue, 
sese. Counsel to the Board: ‘Kath- 
ryn A. Lynn. oe 


OPINION BY. CHIEF eae 
_ ADMINISTRA TIVE J JUDGE a 
HOR TON — | 


| INTERE OR BOARD OF INDIAN | 


_ APPEALS. 


~ On: May 17, 1982, the Board: re 


ceived a letter from’ Wesley Wish- 


keno, . Mary E.. Wishkeno Delg, - 


Alethia .Wishkeno. Bedwell; Vir- 
Wishkeno Cadue, ‘and. 


Secretary—Indian Affairs ‘Oper- 


ations) refusing ‘to give retroactive 
approval to a warranty. deed. of — 


Indian trust land. Approval had 
been sought in the context. of the 


probate of the estate of appel- 
ae lants’ father, Arthur Wishkeno. _ 


- Background. 


| “On Aug. 8 1980, the ‘Board of 
indir. Appeals issued’ a decision _ 

in the Estate of Arthur Wishkeno, 
Docket. No. IBIA 80-13, 8 IBIA ~~ 
147 (1980). That. appeal involved 
the estate of Arthur Wishkeno | 
Be oo (decedent), Prairie. Band. Potawa- oF 


656 
— tomi- Ailotiee: 330, who. died’ on 


. May 18, 1978. On July 19, 1979, 
bie Administrative Law Judge Sam E. 


Taylor disapproved decedent’s will 


and determined his heirs. The Ad-— 
ministrative Law J udge’ s decision | 


held that a copy of’a will alleged- 
_ly executed by decedent in Dec. 
(1958 would not. be admitted to 


_ probate because the proponent of 
the will failed to account for the 


absence of the original and evi- 
dence was introduced suggesting 
that the original may have been 
destroyed. 

_. At the probate hearing Virginia 
Wiskeno Cadue, a daughter of de- 
cedent..and an appellant in the 
present case, introduced. a copy of 
a warranty deed, purportedly ex- 
ecuted- by decedent on Nov. 21, 
1968, which attempted to convey 


certain trust lands held by dece-. 


dent to her.. The Administrative 
Law judge held that this warranty 


deed was ineffective to convey de-. 
~cedent’s trust lands because the 


deed had not been approved by 
the Secretary of. the Interior. or 
his‘ delegate, the Superintendent 
of the Horton Agency, Bureau of 
Indian Affairs: (BIA), as” required 
by law. ~ 

In its Aug. g. 1980, Aeon the 
Board held that. decedent's pur- 
ported will was properly denied 
Tirobaite: Concerning the warranty 


deed to Virginia Cadue, the Board 


stated at 8 IBIA 148-49: 


The main thrust of appellants’ sepuinent 


_ is that the purported warranty deed * * *. 
‘should receive subsequent approval by the 


Secretary. of the Interior and be upheld as 


a valid instrument. Appellants cite several. 
_ state and Federal cases in support of their. 
position. One in particular, Lykins v. 
: McGrath, 184 U: S. 169 (1902), held that: 


“Consent of. the Secretary of the a 
to a pone vance by’ an Indian Batentee 


DECISIONS: oF. THE ‘DEPARTMENT OF THE INTERIOR 


decnen as an 


‘9 LD, 


"whose patent prohibits: anion by hie 

or his heirs without such consent may be © 
given after death of the Indian. grantor, 
-and when: so. given is retroactive in its © 


effect, and relates back to the date of the - 
conveyance, so as to cut: off any claim of 


bs heirs: of such grantor to the land:” ©» 


- Whether. the purported warranty deed v 


null and void or whether it was lawful or a 


at least voidable and, therefore, subject to 
ratification is appropriately a matter for — 


the. Commissioner of. Indian Affairs to 


decide, not. this Board: See 25. CFR. Part 
121. [Now codified at Part 152.) — 

Because this matter is within the pur- - 
view of the Commissioner of Indian. Af- 
fairs, it is: ‘referred to the Commissioner’ for 


- expeditious resolution and‘ return. The de- 
-cision should include findings of fact. and 


conclusions for incorporation in a final de- 


cision by the Board for the Department re 


garding decedent's estate. ele in origh 
nal]. . 3 
On Apr. 8, 1982, the Board re- 
ceived a memorandum dated Apr. 
5, 1982, from.the Deputy Assist- 
ant. Secretary—Indian Affairs 


(Operations), which, after a brief 
recitation of facts, stated:.. 


‘After analyzing the record. and pelted 
legal. opinions on the retroactive approval. 
of deeds by the Secretary, it is our opinion 
that there is. not sufficient evidence to — 
show that this particular transaction, if — 


retroactively approved, would bar poe . 


equitable claims to title. , | 
We, therefore, are declining to approve : 
the deed, and submit this notice thereof 


for incorporation i in ‘the record... 


On Apr. 23, 1982, the Boned: es- 


tablished:a schedule under which ~*~ 


parties in this case could respond 


to: the Deputy Assistant Secre- 


tary’s decision. In a letter dated 
May. 6, 1982, and received by. the 


Board on May 17, 1982, the -pres- 


ent appellants. filed an objection — 
to the Deputy Assistant Secre- 
tary’s decision. On May 21, 1982, 


the Board. issued an: order stating” 


that it would treat appellants’ ob- 
administrative | 
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» Decenaber 30, I 982 


| appeal’ of re ae Aetant | 


_.Secretary’s decision under 43 CFR 
4.831. ‘The order established a 


briefing schedule for this appeal. | 


= N O briefs nave been. filed. 


‘Jurisdiction. 


In. Sir dee to the Comtaiscion: 


er the’ .question. whether: -dece- 


dent’s warranty deed should re- 


‘ceive retroactive approval, the 


Board acknowledged:that the: De- 
partment’s regulations in 25 CFR 

Part 121 placed this-initial deter- 
“mination -with: BIA.- Once’. ren- 


-.. dered, however, that decision, like 
~ - any other decision of a BIA offi-. 
- gial rendered under 25 CFR. Chap- 

‘ter I, may be reviewed. in accord- 


9 IBIA 254, 89. LD..196 (1982)... 


ance with: the . provisions of 25 


CFR Part. 2. and 43: CFR Part 4, 
Subpart. D. to the extent - it is 

-. based. . mpon an: interpretation of : 
_ Furthermore, as discussed infra, 
the Board finds that the. ‘Deputy 
Assistant Secretary has. stated 

that his decision was based-upon = 

the: analysis. of legal. precedents. ee 

not — 


law. 


Code of Federal Regulations, in 
cases. 
findings and orders. protested as a 
- violation of. a right. or priviledge 


- of the appellant.” See.also 48 CFR | 
4.830(a)(1).. The Board’s regula-— 


tions recognize that those deci- 


‘sions properly issued under the 
| exercise of discretionary authority 
._. vested in the BIA may be made. 


final for the Department without 
Board. review. See 43 ..CFR 


4,330(b)(2) and 4.337(b). ‘See also 25 


| CFR 2. 19(eXD. However, as’ the 


- Under 43 CFR 4. 106)(2),. ether 
ase Board of Indian. Appeals “decides. 
- finally for. the: Department ap-. 
~ peals to the head .of the Depart- 
ment. pertaining to.(i) administra- _ 
tive actions of officials of the | 

- Bureau of: Indian. Affairs, issued. 
-. under Chapter I of Title 25 of ce 


involving determinations, o: 


- Of discretionary . authority, the: Bo. 


Board ‘diacusied. ‘in- Ries ‘Si. - 


Pierre.v..Commissioner of Indian 
Affairs, 9 IBIA 208, 219,89 LD. - 
132,.. 189. (1982), disapproved, in 
part, on other.grounds in Burnette — 


V.- Deputy. Assistant. Secretary,. 10 


~~" TBIA 464 (1982), the area of discre- 


tion recognized by. the. courts and 
the Administrative. Procedure Act. 


(G USC. §701(@)2) (1976)) asinap- 


propriate for judicial review is — 


quite narrow and..involves.:situa- 


tions in which.“‘there is:no. law to 
apply.’ Citizens to Preserve. Ovuer- 
ton Park, Inc. v.° Volpe, 401.U.S: 


402, 410. (1971). See also Aleutian/ a 
Pribilof Islands . Association’ v. . 
Acting Deputy Assistant Secre- 


tary—Indian Affairs’ (Operations), : 


[1] In the present. case, appellee 


has not. challenged the Board’s ju- _ 7 


risdiction to review this decision. — 


Because .this decision . was. 
based solely upon. an exercise of 


discretion, it is : reviewable by the Me ee 
‘Board.’ Ee iin ee —< 


"Discussion ee Conclusions : 


“Decedent's | trust” allotments. 
were e derived under the authority 


“i This finding does not: deny that the ultimate decision 


whether-or not to approve this conveyance may, under . 


25 CFR Part 152, be discretionary. It merely notes that 
to the extent the decision was based upon a legal analy- 
sis, it is reviewable. See 43 CFR 4.331. To the extent any 
matter. appealed to the Board involves solely the exercise 


ar 
noted, lacks jurisdiction (43 CFR 4.330(bX2)). In appeals ; 


involving both: interpretations of law and the exercise of ~ 


discretion, the board is required by regulation to. refer 


discretionary matters: to the Deputy-Assistant Secre 
tary—Indian. Affairs (Operations) for the exercise of such 
ee authority (48 CFR 4. SBT. 


d,. a8: previously - 


1 6r ee Act. of Feb. 
~~ amended, 24 Stat. 388, 25 U.S.C... 
2 §§ 331-349 © (1976) (General ‘Allot- 
. ment Act). That Act contains the > 
+ following 
ae, alienation of allotted. land: “And | 
“df any conveyance shall be made . 

_ of the lands set apart and: allotted . 


3 “1887, as 


prohibition 


lottee by the United States] * * *, 
_ such conveyance or contract shall 
. be absolutely: null and. void.” Act 
of Feb. 8, 1887, as amended,.:ch. 
119, § 5, 24 Stat. 389, 25 USC. 


~ 348 (1976). 


‘The Becreiary. of the: Interior 


has promulgated regulations, cur- | 


‘rently found in 25 CFR Part. 152, 
| dealing with the sale, exchange, 


or “conveyance of-: Indian. trust. 
-lands.?‘The regulations in force-in 
1968, the date of the attempted. . 
- conveyance, govern whether that 
~~. conveyance 
-121.9(a) (1968) stated: that: “the fol-. 
lowing classes of land ‘may. be sold - 
or exchanged. by . the - Indian - 
-. owner(s) with the approval of the - 
_ Secretary of the Interior: (1) Allot- 
- ted land, and devised and inherit-. 
ed interests therein.” Sec. 121.11. 


was © proper. . 


(1968) provided that “TsJales. [of 
Indian. trust or restricted land] 
will be authorized only if, after 


| careful examination of the cir-_ 
_~ cumstances in each ‘case, a sale 
appears to be clearly justified in 
- the. light of the long-range best in- 


terests. of | the owner(s). ae Sec. 


— : 121, 18(b) (1968) Provided an | excep- 


se These jegal precadeiits were S broaskt. to BIA’s: ‘atten: eae 
tion in-a Feb, 18, 1981, memorandum from the Acting 
- Associate Solicitor, Division of Indian here “Office. of . 
“the SOE ORS ee ae 


A -< These regulations were ane to Part 152 ‘ig “Totie. 
_. published. in 47: FR 18327 (Mar. 80, 1982). Es . 
east - these regulations were e.contained i in Part 121, > i ae 


_ DECISIONS: oF THE DEPARTMENT OF THE INTERIOR 


against 


Sec. . 


ton: to: ‘the. ‘general: add for - a : 
determining whether a proposed a 
conveyance was equitable: re is% 

. An. Indian. owner “of trust. ‘or "restricted: ets 
land may, with. the approval ‘of the Secre- a 
‘tary, convey land to a member of his or 
her immediate family for’ a-consideration . — 
less than that prescribed in paragraph (a) 


we of thi t Lares 
~ ag~herein provided, or any con- ‘of this section [the appraised value of the © _ 


a2 tract made © touching’ the same, 
ae before’ the expiration of the [25-.- 
year ‘period established i in this sec- 
tion. during. which the land shall. 
be held in trust for the Indian: al- 


_ land], or for no consideration. For purposes ges f 
of this section,. immediate family is defined... 
as the Indian’s ‘spouse, brothers.and sis-. 
ters, lineal: ancestors of. Indian -blood, and ae 

a lineal descendants. | 


These. provisions. are. : cadiii tially 7 
unchanged ‘in the current regula-- 


tions. and ‘are found in 25 CFR 
152.17, 152.23, and 152. 25(d).. : | 


-Decedent’s “attempted convey-. 
-ance of certain ‘tracts of his-trust’ __ 
land. to: his daughter in Nov. 1968 — 

-comports with. these regulations. 
The warranty.deed states the con- | 
sideration for this conveyance as. 
“One ($1.00) 3 


Dollar. and other 


good and valuable’ -consider- 
ations.” This. arrangement: was - 
permissible under .25- 


conveyance ‘is that: decedent failed - 
to obtain Secretarial approval 


prior ‘to his death: ' 


“[2] Appellants * argue. that. the 


Secretary has the authority to ap-— 


prove decedent's attempted con-» 


-veyance despite the. ‘intervening 7 
- fact.of his death: This argument is 


based on well-established legal . 
precedent both of the Department 
of the Interior and. the Supreme ~ 


_ Court of the United States.> “9. 

In George. Big Knife, 18 L.D: $11.“ 
: (1891), 
"General of the United States, dis- ao i 


the Assistant, Attorney 


“pep. oe 


CFR a 
-J21-:18(b)- (1968). The’ only. appar- : 
ent. problem with the attempted .- 


| WESLEY WISHKENO. vV: DEPUTY ASST. SECRETARY—INDIAN AFFAIRS 
| | sue (OPERATION Ss). | 


5 659 


re 30, 1982 ey 


=, eased. the. “long established 1 prac- - 
.. tice of the Indian Office and this - 
es ~ Department [Interior] to approve 
_ Indian deeds, . where the: transac- 

~ tion was fair in all respects.” 13. 
_ LD. at 515. The Assistant Attor- | 
aa ney ( General concluded — | . | 
es. that: the fact. that the. grantor.’ oe a 
after the execution of the. ‘conveyance and. 
__. prior to the presentation’ of the same to 
the Executive Department for. approval es 

has not.of itself been considered an.obsta-. 
 ecle-to prevent. the -proper officer from ap- 
proving said deed. This. long established is 
‘practice ought: not to be now ‘changed, : 

_ former — “restricted © Indian 


Id, at 516. The Assistant Attorney under a deed given by.the Indian. 


_- General . specifically. modified..an_ 
~ earlier. contrary: opinion he had | 
_.... rendered in Mary Fish, 10 L.D:. 
- 606 (1890). Id. Following. receipt of 
‘the opinion in George Big Knife, 


x except: for cogent and conclusive reasons. 


the Acting Secretary approved the 
deed at issue in that case on July 
15, 1891,. and, following the same 
, rule, approved the deed: that. had 
~. been questioned’ in Mary Fish on i 


Oct. 16, 1891.4 


. Judicial | “precedents ~ | ‘slinilaly a 
uphold : ‘the. authority: to: approve. 
conveyances of trust: property ret- 

- - .roactively. In Pickering v. Lomax, - 

145 US. 310° (1892), the. Supreme ‘ 
~ Court: upheld the authority of the - 


| 5 ae, | 
President * to approve. a Oey: “rectly considered. the questions 


whether the death of the Indian 
grantor. extinguished the Secre- 
tary’s power: to. approve.a convey- 
ance of restricted land. and wheth-. > 
er the interests of the grantor’s 
heirs. superseded the interests-of 
the grantee. The Court stated, on. 
the. pable of . the Pickering: cases, i 
that: . eee 2! Phe ee as 


vote 5 Karly. treaties and. statutes Gecistily ‘vested: authori- ; aeeenon eee os ~ yal oS Pata 
this authority ¥ was transferred to the ° Serer of 8 the i ee 


Aes 4 See also Estate oe Phillip ‘Tooisgah, 4: IBIA ‘189, 2 
bei LD. 541 (1975), aff'd Tooisgah v. Kleppe, 418 F. Supp. 918 - 
oO. Okla. 1976), in which the Board remanded an appeal - 
_ to the Administrative Law Judge for a determination: of : 
_. whether Secretarial approval had been’ given for an as-— 
cae signment, of revenues derived from. restricted Indian land - - 
-: > at the time of.the assignment or subsequently-and , if no. 
Tee approval. had been. given, whether there were “compel: = 
| ling grounds. for approval now.” 4 IBIA at 199-200; 82° 
. LD. at-546. The. Board ‘cited - Udall Vs. Taunah,. 398. F.2d: 
.. . ° 995° (0th. Cir.. 1968), -which. in “turn. cites Lykins vv. 
> McGrath, 184.U.S. 169 (1902), (see. infra). for the proposi- 
. tion that Secretarial approval can. be 


| .. the death of allottee.. 


ty to approve conveyances in. the President. Under the 


ag ae Act of Sept. 21, 1922, 42 Stat, 995, 25 U.S.C. § 392 (1976), 


This" 


given even ‘after. ™ 


ance 13 years, “after its: éxecution oye 
and after the death of the grantee 
and the sale of the land by hisad- 
ministrator. ‘The Court held that 

“so'far as [the Indian grantor] _ oa 
* * * and his. grantees are con- 
--cerned, the: approval. of. the Presi- ie 
dent related back to the execution 
_of.the deed and: validated it’ ‘from paw 
= that time.” Gs 145 U. Ss: at 315. “ 


‘case - in. page. vo ‘Bakering 3 
US. 26 (1899). In: the second case. — 
appellant Lomax: claimed: title to. : 


land 


owner 9. years after a similar deed 
had. been given to Pickering’s™ 
predecessor-in-interest.. The Pick-. 
-ering deed had been approved by | 
the President, but not recorded — 

si before the second deed was ex: | 
-ecuted. The Court: held that the 
second. deed was void and that - 
upon | “approval - of the first deed 
[by. the President] the title of Rob-.. 
inson [the .Indian -- owner] was 
: wholly: divested. os 173. US. at 31: 
“approval . “was retroactive, BE 
and operated. as if it had been. en- - 

- dorsed: upon: the [first] deed when 
originally given.” 173 U. S. at 32. 


In Lykins v. McGrath, 184.U. S. 


169. (1902), the Supreme. Court: di-. 


terior. 


660 


Tt must, taasiore, be eeneiderod. as -set- 


- tled that the consent of the Secretary of. 


_ the Interior -to a. ‘conveyance by one hold- 
a ing under a patent. like the present may be 
given after the execution of the deed, and 


a3 when given is retroactive in its effect and 


et relates: back to the date of the.conveyance. 
.,But the applicability of the doctrine of 


m3 relation is denied. [by plaintiffs] on the 


| ground that the interests of new parties, to 
wit, the. plaintiffs [heirs of the grantor], 


* have sprung into being intermediate the _ 


execution of the conveyance and the. ap- 


- proval of the Secretary..But one of the 
.. purposes of the doctrine ‘of relation .is. to 
cut off-such interests, and to prevent a just. 

- cand equitable title from. being interrupted : 
by claims ‘which have no: foundation in . 
a equity. ‘The doctrine . of relation may - be — 
~ only a legal fiction, but it is resorted to 


with the view of accomplishing justice. 
‘What’ was the purpose of imposing a re- 
striction upon: the Indian’s: power of con- 
veyance?. Title passed to him by the 
patent, and but for the restriction he 


would have had the full power of alien- 
ation’ the same as any holder of a fee : 


simple title. ‘The restriction was placed 


‘upon his alienation in. order that he - 
~ should not be: wronged :in ‘any sale he 
might desire to make; that. the considera- 
- tion should be ‘ample: that he should in | 
fact receive it; and that the conveyance 


_ should ‘be. subject: to no. unreasonable con- 


ditions or qualifications. It. was not to pre-: 
vent.a sale. and conveyance, but only to — 


guard against imposition therein. When 
the Secretary approved the conveyance it 


which: the. restriction .:was’- imposed: had 
been fully satisfied; that the consideration 


was ample; that the Indian grantor. had re-. 
ceived it; and that there were no unreason- . 
‘able: stipulations attending the transac- 


of the: latter. 


ép The plaintifts: navel no. equities. superior ‘ 
~ to those” of the purchaser. They are the 


heirs of the Indiari grantor, and’ as such 
may rightfully claim to inherit and be se- 
cured in the possession of all that property 
to which he had. at-his- death the full equi- 
7 table title; but isa as is shown by the 


* DECISIONS OF THE ‘DEPARTMENT: OF THE INTERIOR a 


. (9D. — 


~ approval of the Seis he had received - - oN 


full payment of a stipulated price and that. _ 
price was ample, and-he-had been subject- — 


ed. to-no. imposition. or..wrong in making 


the conveyance, then their claims as heirs 


cannot be compared in equity with those ~~ 


of one who had thus p bouebe and paid full : 
value. [J 


“184 U.S. i 11-78. [eo = 
Retroactive approval has. been - 
denied in cases where: there was 


clear evidence of overreaching or 
fraud. in the. procurement. of the — 


conveyance:: Thus, in Kendall: v._ 
Ewert, 259: U.S. 139 (1922), ‘the 
Court refused to give retroactive 


effect to' Secretarial approval. of.a 
conveyance of restricted Indian 


land when the grantor was men- | 
tally incompetent at the time of | 


the. execution of the deed. The 


Court, citing the Pickering cases 
and Lykins, stated: | 


[The doctrine of elation | is a en fiction, 


resorted to for the purpose of accomplish- ‘- 
_ing justice, “to prevent a just and ‘equita- 
ble title from: being’ interrupted by claims 
which ~ 
equity.” * * © Obviously such .a doctrine 


- have. no. foundation. —_in 


cannot be resorted: to to give validity toa 


deed obtained (when. the grantor.was in- 
competent] * * *. We cannot know what 
_ disclosure of the ‘eonditions under which: it 
was a determination that the purposes for ._ 


was.executed was made to the Department | 
when the deed. was approved, but: we do 
not doubt that if.a full. disclosure had been 


_ made approval would not have been given, 
and the deed must be’ decreed to: be: oe 
o [Citations omitted.].:. - ¢ og SES 
.° tion. All this*being accomplished, justice — 
requires that the conveyance should. be 
; upheld, and to that-end the doctrine of re-.. 
- lation attaches the approval to the convey- 
ance and makes it eperative 8 as of the date | 


: 209 U. S. at 148-49.4 an 


: €The’ fact’ that the a in: the preset case ‘did’ not 


pay the full appraised value of the: land ‘conveyed does 


not deprive her of the protections given by the Court to a 


. bona fide’ purchaser, As already mentioned, the Depart- 
ment’s regulations in effect’ at the time of the convey- 
~ ance specifically provided for conveyance of property for. 


less than appraised value to members of the grantor’ 8 
immediate family: See 25 CFR 121.18(b) (1968). . 
’-7For similar results, See also Anchor Oil Co. v. “Gnu, 


(1920). : ; 
~ In McCurdy v. United States, 264 U. s. 484 1924); the 
Court refused to give retroactive effect to certain appro- 

vals of the Secretary when ey would: a eube 


the lands to local taxation: © ~ 


256 U.S. 519 (1921). and Harris v: Bell, 254 US. 103 _— 


WESLEY WISHKENO V. DEPUTY ASS'T. SECRETARY—INDIAN AFFAIRS _ = 
-. (OPERATIONS) > 


_ December 30, ei 982 


, By Thus, it is ee that thie Bees 
- retary. or his delegate has the au- | 
_ thority to approve a- conveyance 
of Indian trust lands after the 
-- death of the Indian grantor if the — 
Secretary is satisfied that the con- 


sideration for conveyance. was 


adequate; the grantor received the 

full consideration | bargained for; 
and there is no evidence of fraud, 
' overreaching, or other illegality in 
the procurement of. the convey- . 
-. ance. Such approval. will be ap- 

plied retroactively to the date of 
the attempted conveyance and 


_ will extinguish third-party rights 
ve arising: after the date of the con- 


~*.. -veyance, including rights acquired - 
7 through inheritance or devise. _— 

~ In the present case, the Deputy | 
' Assistant Secretary stated in his 
- decision “that there [was] not suf- 

. ficient evidence to show that this 
-... particular transaction, if retroac- 
_ .. tively approved, would bar -possi- 
_ ble equitable claims to title.” In | 
light of the legal background in. 
_. which this decision was rendered, 


this statement can only mean 


. that the Deputy Assistant. Secre- 
_ tary determined as a matter of 
fact that decedent. did not receive 
_ the value for which he bargained - 
_ or that the transaction was other-. 


A wise tainted by fraud, overreach- 
7 ing, or other illegality.° 


The Board’s: order of: Aug. = 


*As discussed in note 6, supra, ‘the. ‘Seovetary has al- 


ready determined by regulation that when a. ‘conveyance 


is made to a member of the grantor’s immediate family, d 
ecision. 


“no consideration” may be oe consideration. _ 


; Board for the Depareacn’ ae a 
ing decedent’s estate.” See 8 IBIA | 
_at 149, ‘Although the file contains 

a: request for information from 
‘the Agency Superintendent on the — 
circumstances surrounding theex- 


ecution of the deed, there is no re- 
sponse. Thus, the record is totally | 


> devoid of any evidence. of legally _ 
adequate grounds for denying ap-. #23 


proval of this conveyance. 


the Deputy Assistant Secretary 


for the issuance of a new decision __ 
approving or. disapproving the. 

‘warranty deed in question. For oo 
the new decision to be legally suf- 
ficient it should seek to apply the 
legal standards recognized in this _ 


opinion as controlling in cases— 


where Secretarial approval of 
deed conveyances is sought after - 
the death of the Indian grantor. A 
-new decision which shows proper 
_regard to the applicable law and ~ 
the facts at hand, whatever those. 
facts may be, will not be set aside __ 
by the Board as it is not the 

- Board’s function to substitute its 
judgment. for that of the agencyin 
- matters committed to agency dis- - 
-eretion. Oglala Sioux Tribe v. 
Commissioner of Indian Affairs 


A 1 oe 
- 1980, referring the warranty deed ae Richard Tall, 7 TIBIA 188, 86 


to the Commissioner of Indian Af- 
.. fairs, also stated that the decision 
- returned to it “should include 
_ findings of fact * * * for incorpo-. 

| ration in a final decision by the os 


LD. 425 (1979), aff'd, Oglala Sioux | 
Tribe v. Hallett, ——— F. S 


—— (D.S.D. 1982). In view of the ; 


_protracted nature of this warran- 
ty deed dispute, it is advised that 


the Deputy Assistant Secretary 


seek to render a written decision — ot. 
- within 30 days. from er of this cat =. 


‘Under the circumstances ae ie - 
‘scribed, the Board sees no alterna-. 
tive to remanding this matter to 


i Fotlowing. Sesipe by the Board | 
a of the Deputy Assistant Secre- 
-- tary’s new decision; the Board will. ~~ 
allow interested parties thirty (30) 
_ days in which to file exceptions of - . 
law, if any, to the decision with o 
the. Board. If no: exceptions are 
filed, the Board shall issue a final 
-.. order concluding this. case and in- 
--. corporating the Deputy Assistant 
ant & Secrctarys S decision into” ay: final 


- DECISION S. OF THE DEPARTMENT OF THE INTERIOR. 


— in Docket No. TBIA 80 ry 


cc 1D. 


at “We. PHUie Hoon 
Chief Administrative adge 
We CONCUR: Bede 


FRANKLIN D. “ARNESS : 


Administrative Judge : a ao 


‘JERRY Muskrat | coe 
- Administrative Judge pint 


is “ACCOUNTS ~ 





(See also Fees, Funds, Payments if included i in | this Index) 

- REFUNDS - A ie 

Re is Where « a noncompetitive oil and gas ieaas is Nennceled | in. part scatise’ some 
of the lands were already’ patented, the Department may return the 


4 a ~-Page - me 


excess rentals pursuant to the repayment. provision of the Federal Land 


7 ‘Policy and Management Act: of 1976, 48 U.S.C. § 1734(c) (1976). Howev- - 
- er, in absence of statutory provisions, no interest may be 2 pale byt the: 
: Government on such refunds So eiwbewseve Udodie des eatavserGaasevaasent aadvondaadansbabonssaeunle 


ACCRETION 
(See also. Boundaries, Public Lands—if ineladed in this idee ee 


ol Where riparian public land has been eroded away entirely by the. actions. of” 


207 


a navigable river and the river subsequently returns to its ‘original cere 


‘banks, restoring the eroded land through accretion, title to the accreted 


- land is deemed to be in the remote riparian owner. to whose land the - 
accretion attaches, rather than o e United seen deg Ge ute ol 


ae ACT OF MAY 21, 1930 | 
I. Lands. under a railroad right-of-way isstied wursiantt to the Act of Mar. 3, 
1875,.18 Stat: 482, are not properly leased under the Mineral’ Leasing 


Act of 1920, 80 U.S.C. § 181.1976), but instead must be leased under the. 
exclusive authority of the Act of May 21, 1930, 30 U. S.C. §§ 301-306. 


(1976), and 43 CFR 3100 02S): caswss siaes ssoreorssstiassioss Gasreeemelan neti 


| Bs: An oil and gas lease issued under the Mineral Leasing Act of 1920 does not 


A415 


661. 


include the oil and gas. deposits underlying a railroad right-of-way, ..— 


: which crosses the leased tract, even though. the lease does: ‘not: expire. ee 
561. 


except such deposits from its fain aac: ean petcusesues ssguseubneseuvesceaebeateastseaseeicas 


ACT OF APRIL 3, 1980. - 
1. “Sec. 7(c) of. the Paiute Indian’ Tribe of ‘Utah’ Restoration Act of 1980, 25 
oe Un § 761 et seg. (Supp. IV 1980), contains the ‘phrase “available 


public. . . lands”: which must. be construed as those lands adminis- F 
tered by the BLM which are available for: disposal; that 1 is, lands which’ 


are not withdrawn, appropriated Or reserved .........secssssessisesvesseecesncsseesscssee? 


2, National Forest :lands are not “available public: . Plead As such, ‘they. 
are not’ intended. by Congress to be: included evithin’ the: Paiute’s pro- 


~~ posed reservation enlaygement. ee under the Paiute Restoration Act... 


_ ADMINISTRATIVE AUTHORITY’ ee: 
: See also Delegation of Authority, Federal ple & Officers, Secretary 0 of A tis, 


- the Interior—if included i in this Index. ) 
_GENERALLY 


0B 


408 


1A Bureau. of or Management fhistruction. emieeudany is masrely’ a a : 


ie ot ment. for internal. use. by BLM employees. Such documents. are not. reg- aoe cae 
ulations and have. no legal force or. O8F Carnet 2 
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ADMINISTRATIVE AUTHORITY—Continued 
SENERSUES Tt onlnued ra | 
2 Established oe longstanding Bepetnantal oeaearetatione relating to issu- 

ance of oil and gas leases are binding on all Departmental employees 


until such time as they are changed ‘by competent AUTHOTItY «0.0... eseeeceeeee | 
3. When the Secretary changes his construction of an ambiguous statutory . 


provision. for reasons of policy and law,.the new construction operates 
prospectively only, and does ‘not operate to invalidate actions (issuance 


of leases and approval of lease transfers) previously taken..in; Seaveceutaecesevs ges 


_ ADMINISTRATIVE PRACTICE 


1. The regulations governing procedures’ before the Board of ‘Land Appeals: 
provide for the filing of a statement of reasons for appeal by appellant 


and an answer by an adverse party within certain time limits (subject 
-to extension). Proper practice requires that all issues deemed relevant 
by the parties be briefed at that time because, as a general rule, the 
. Board does not ‘issue interlocutory decisions on issues which are not dis- 


POSILTVE OF the BIDS sscjiisscesicessatsccsnsvesdavssoaneskcaneedprevanedsasavnenvsesisansbbeensereivaeebersess 24 
| 2. Established and longstanding Departmental eciren ns relating to issu- _ 


e Page 


561. 


610 
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ance of oil and gas leases are binding on all Departmental employees == 


ADMINISTRATIVE PROCEDURE 


until: such time as they. are changed by anaes sunoty: tics wa es 5 561 


(See also Appeals, Confidential Information, Contesta & Protests, Hearings, Ju: ake 
dicial: eine Pope Records, aicmromeg Rules of Practice—if included i in. _ 


this Index.) 
- GENERALLY 


-- 1. When the Secretary ae his soneeruction: of an. ccnbiaeee weitiors : 


provision for reasons of policy and law, the. new construction operates _ aight 


prospectively only, and does not. operate to invalidate actions Geuanee, 
‘of leases and approval of lease transfers) previously take inn pisces Peiioes | 


ADMINISTRATIVE LAW JUDGES 


1, An Administrative Law Judge has the authority. to. permit the use. of inter- ? 
rogatories and requests for production of documents i in a: Government oe 
mining contest..... sovvsvnssssccecesssansesccanngannaussscusnsanenusizatecesccanseessesccggcensnnnesscs Gevnisuuckens 7 


ADMINISTRATIVE REVIEW 


1. The characterization: of a decision as “diseretionaty” is a legal conclusion 
and the product-of a legal ANALYSIS ...erseseeereee sd aiviuaae sasbactavedes voucutabesdesvacensseaeiate " 

2. The Board of Indian Appeals is bound by statutes, cedieaane. case law, = 
and principles of judicial self-restraint not to interfer with substantive 


decisions of the. BIA issued under its 8 discretionary AUTHOTILY. .........ccsesccseee 

BURDEN OF PROOF — : 
. 1. The purpose of the 2-acre exemption \ was. to avoid the heavy burden on both 
the miner and the regulatory authority that would result from regulat- 


ing small operations that cause very little environmental: damage. The 


burden of proving entitlement. to.such an exemption i is “upon a poreon 


es In an oil shale mining claim contest, the Government ects only the -. 
burden of going forward with sufficient. evidence to establish a prima — 


- 610. 


587 
132 


182 


AIS 


. facie case of invalidity, and the burden then shifts to the claimant to 2 :. 


overcome this showing by a preponderance of. the evidence. However, Ps 
since abandonment and lack of good. faith are. questions -of intent, the © 


Government bears the ultimate burden of. proving these. charges . saetatencs 
3 Where evidence creates only inferences of lack of good faith in the location 


and holding of mining claims and fails to show clearly that these ~ 7 
538 


| claims were abandoned, these ‘charges. a are not sustained . sesanessecsnescenosnseaneges 


588 


| _ ADMINISTRATIVE PROCEDURE—Continued a : re . oe ee 


DECISIONS = ah 
1. Where i ina decision 4 fon issue conveyanée ‘this Bet of Land Management ee 
lists‘a number of water bodies and declares them to be the only water: = 
bodies. within the conveyance area which are considered to. be naviga- 
ble, the language indicates, and the Board will find, that the BLM has, . 
within the meaning of 43 CFR 2650.5-1(b), determined. the navigability - | 
or ais acum of every water t body within the es ated area | er ana era 
HEARINGS PINE oe os 
1. An ‘Adeninistrative Taw. Jddee: hee the ete to permit: the use of initar 
-Togatories and requests for production of cocumen in a Government | 
| “mnining tyes ee et vere naunen eeiatiane. Del 
ar Under. 5 U. S.C. -§ 552(a)(1) (1976) ay the. Supeeins Court's holding in: ic Moiton 
v. Ruiz, 415 U.S..199 (1974), and individual may not. be. deprived. of 
‘benefits solely on the basis of an n eligibility seared, siege agin only ps eee ae 
the BIA manual. sicasiibiayecsbssccsdgnssnbed {assole vinantesendessaaparsagiesssiiigonee assegsenvastacesaiasdsseese) “B08 


ALASKA ae 
- -NAVIGABLE WATERS . 
Generally a ecg HONE Rae ote Ce ee a 
oh Where ‘the. "Buréen of 1 Tend: Mesnee | hia, sédcteemined that: ‘water 2 tragls 
- bodies which‘are the. ‘subject of an: appeal: are navigable, and where the Po 
_... Board finds that the facts in ‘the record’ upon which the Bureau’ of Land oe 
Tes ~ Management made its: redetermination meet ‘the essential elements of ~~ 
Ean -navigability, and. where the: facts in the record 3 are undisputed so that: ee a a 
- no issue of fact as to navigability. remains before the Board, then they ce 
: - Board will find the water bodies to be Sha ase oe oe le 
ALASKA NATIVE CLAIMS SETTLEMENT ACT . ae eee 
te | Where a “portion the Feconal ‘boundary beeen ‘Rhine cad: Doyen Re ee 
=.» :\gions, has been: described by’ the Secretary. : as. following. the. Tetlin Ree 
 -gerve: boundary, but the location of the Tetlin Reserve was andremains. 
in dispute, Tetlin Native Corp. cannot now be held to a boundary which =~ 


on ~ delineates their entire land entitlement and sole benefit under ANCSA - 2 
when such’ boundary was determined by. an nero ent to which Tetlin 7 oe 
was not a party. dunienseseyiwongesddvauecndcuseesssodeaptaccoders devevunaesestesgusseicelsd;seavestserscaeaisecdesk’ 8080 


2 Insofar as a segment. of the Doyon-Ahtna. boundary was located. in’ 1972.02.05." 
_ along a portion of the Tetlin Reserve boundary which was ‘unadjudicat- : 
COs. and which is now disputed by Tetlin, the Ahtna-Doyon boundary re-: 
- mains the boundary of Tetlin Reserve but is subject. to resolution of the 
issues raised by Tetlin. If Tetlin prevails and the boundary as delineat- 
~ ed by BLM is found to be in error, the regional boundary will continue 
‘to be the Reserve boundary, wherever the latter i is found to be correctly 7 : 
| located.........4:: Gav ected sdads ccuseciiopiyeindoesuesssedieebiyect todeivesssacsivesapeceusevs ons eeacsie biveioees aateecens ~ . B04. 
gs ‘Where there appears from the appeal rechrd to’ have boa an ongoing ar 
boundary dispute, culminating in this appeal, between Tetlin Native 
Corp. and Departmental officials, and where election to:take Reserve 
‘-Jands did not require boundary description, the Board ‘cannot conclude * 
.. that at the time of such: election; Tetlin acquiesced by silence. in ‘the ste 
‘Reserve ponnaary as edepicted on survey a still. current... beads sqsttadtateseesnene 304) 
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7 ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued a tae os Page 

_ ADMINISTRATIVE PROCEDURE Fe ee, 

ae Generally | , | =) 

a Where in a : detision to issue conveyance the Bufeaii of Land Miaeceniont ; 

lists a number of water bodies and‘declares them to be the only water 
_-bodies within the conveyance area which are considered to be naviga-. __ 
“ble, the language indicates, and the Board will find, that the BLM has, _ 
within the meaning of 43 CFR 2650.5-1(b), determined the navigability. - __ 
or nonnavigability of every water body within the conveyance area seiessee tS | 


ae . a 2. na pursuant to 601 DM 2, requirements in Secretary’s‘Order No. 3029, as 


to adjudication of Federally created interests; do-not apply.to unpatent- — 
. ed-mining claims and the Bureau of Land. Management is not required = 
- to adjudicate mining claims before conveyance. Pursuant to ANCSA 
-_ -and Secretary’s Order No. 3029, as amended, lands selected by a Native 
corporation must be conveyed by BLM notwithstanding the existence of . 
an unpatented mining claim within such lands which has not been ad- . | 
 judicated for validity under the general mining laws secs ee eee 204 


--Conveyanees ee 
| a ‘Where, i in R.S. 2477, Congvese made a grant of i ae which became a : 
_ effective only upon valid acceptance of the grant, and where the .._ 
_. Bureau of Land. Management is prohibited from adjudicating. the right- . 
__,0f-way .to. determine whether it is valid and has therefore “issued” 
. . within. the. meaning of § 14) of ANCSA, the- holding in. Appeals. Of 
_. State of Alaska and Seldovia. Native Ass'n, Inc., 2 ANCAB 1, 84LD.349 
(1977) [VLS. 7 5-14/ 7 5-15], requiring identification of valid existing 
‘Tights in the conveyance document is not applicable to R. S. 2477 rights- a 
| POT WAY ices Neste case uacateaelsiaca a ara aca ck case cee Saree eh cca leace ake B46 
2. ‘Where the Bureau of Land Management seeks to reserve a § 170) public: ee 
easement over an existing road constructed by the State of Alaska and~ ~~~ 
. Claimed by the State as an R.S. 2477 right-of-way, the conveyance docu- 
‘ments shall’ contain a provision specifying that the reserved public.’ 


- easement is subject to'the claimed R. . AT he abuse ‘if valid. sei : | 346. Psd | 


Decision to Issue Conveyance a 
aq, ‘Redetermination by the Bureau of Land Bienaeeredt of riavigability. of Ae 

water bodies while (jurisdiction over ‘the subject ‘water bodies. is in the 

- Alaska Native Claims Appeal Board is not a “decision” of the Bureau Pe 

of. Land Management, and notice thereof is not i te to me pub- 3a-%, & 


" lished pursuant to 43 CFR 2650.7 .cscscseinsssissssssnenensinssnieinstnesnineie or 


_ 2. "Where in-a decision to issue conveyance the Bureau ‘of. Land Management | 
lists certain water bodies and declares them to be the only water bodies’ 
_ within the conveyance area which are considered to be navigable, there 
. - is no requirement in AN CSA or its implementing regulations that the 
BLM list those water bodies, if any, which were determineéd to be non- 
_..mavigable and the beds of which are to be conveyed to the grantee _ 


-. corporation(s) and charged against its entitlement ..--.sccssrsistncenentnr 7 ae 


. 3. The Bureau of Land Management is not required to include in a decision to 
_issue Conveyance a written statement of reasons for its navigability. de- 


_ terminations, if any. seve oeuae eecede : sree eusoneeca seneeae seenesenssscensnceaeenshtenssssinensenessenoaennegarsecantes. ‘ He Bi Es ct Ee 5 
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“ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued ee 7 ee ee. 


Decision to Issue. Conveyance—-Continued . ssh we 
4. Where, in R. S..247 7, Congress made a grant of nts way which ae < 
effective only : upon valid:-acceptance. of the grant, and where. the ~~ 
_ - Bureau of Land Management is prohibited from adjudicating-the right- 
- of-way to determine whether it is valid and has therefore “issued” - 
_ within the meaning of: § 14g) of AN CSA, the: holding in. Appeals of. 
' State of Alaska and Seldovia Native Ass’n. Inc., 2 ANCAB 1, 841.D.349. 
(1977). [VLS 75-14/75-15], requiring identification of valid existing 
a rights i in the conveyant document is not applicable to R. S. 2477 rights: Og 
OE WY a csec ea ad sos co havediaecosssausecot a sons soieues apis saeauasgosuenscsgeh atatspeaatontocs aujeosevaas  846— 
B. Where the Bureau of Tend Management < mere to reserve a a § 17 ) public 8a 
‘easement over an existing road constructed by the State of Alaska and 
_ claimed by’ the State as an R.S. 2477 right-of-way, the conveyance docu- © 
- ments ‘shall. contain a. provision specifying that the. reserved. public 
- easement is aber i to the. claimed R. S. 2477. i ghtobway, © “if valid.’ - se 846 
Publication a ; ao ee 
ae Redetermination’ by thie. Bureait of tana: i Nieaneeeats of f navigebility. ‘of 
"water bodies while jurisdiction: over the subject water bodies is in the. 
Alaska Native Claims Appeal Board is not a “decision”’ of the Bureau 
of Land Management, and notice thereof. is “not: “required to ‘be pub- i 
“dished. pursuant to 43 CFR 2650. inure Ssteen a wes dacunnksiseetsieadissyanawsldsyeicosbONe ic 7%> Ek 
ALASKA NATIVE CLAIMS APPEAL: BOARD Se? oe bree ek ee ae aa 
os Appeals — i mee 
» Aa The Alaska Native Claims’ Appeal B Board i is pound 1 b's an ‘enactment of Cén- | 
= gress which amends. the Alaska Native Claims Settlement Act and also ~ 
‘by provisions of an ‘agreement which is specifically ratified and given 
the effect of Federal VA sacaesisiasdcecs coccrecacags ssace osc ed eae can Gavotte RS: 
2. The Board holds. that when § 120.4) of P. L. 94-204 enna the convey- | 
ance of specifically described lands in. fee simple to Cook Inlet Region, | 
Inc., this Board is: without authority to overturn a Congressional direc- 
tive and cannot rule on the validity of a claimed interest in the same a by 
, “unconveyed lands which purnorts to defeat conveyance under the man- a 
~ date of. Congress... es Boise, satdscbls cues vacscsss ecoal ashevedi caacsesessaeacayspenes lle: covaccecsa ase 15 
3. The Board is bound by duly promulgated Departmental pculstona a as well | 
ag by’ Departmental policy expressed i in Secretarial Orders published i no | 
the Federal Register ¢ or set forth i in Departmental manuals... is seven cae ce 294. 


“Decisions 


poe. » The Alaska: Native Claims ‘Agpe) Board i is ond by an Denneannt of ‘Con- es 


press. which: amends the Alaska Native Claims Settlement Act and also _ 
by. provisions: of an agreement which is “specifically ratified and given ee 
* spy, Sa Mire effect OF Federal leroy .c.f225555ccec025scoces ives obscclovsascrsenscedbecesssfacccstcbecesslecctectona IR 
; 2 2 ‘The Board holds that when §° 12(b)(4) of P. Li: 94-204 rididetea fhe convey- oe ashe 
"ance of specifically described lands in fee simple to Cook Inlet Region, = 
- Inc., this Board is without: authority ‘to overturn a Congressional direc- ~ 
: Citive, and cannot rule on the validity of a claimed interest in the'same 
i ~unconveyed lands which purports to defeat conveyance. under the man- 


date of Congress... ssustanenaneccectsd saeseerneeoancornreengeiernnengmeanacnneee : oo sieas ae - ; 1 oo ; 


7 - Jurisdiction | | 
il The Board is without jurisdiction to adjudicate the o validity 6 of a Native al- oe | 
- Jotment.... nk ho assses Ooivavscces neces tem beens aciaaenn austen peril Aerie eee ne 20a fe 
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| ALASKA NATIVE CLAIMS APPEAL BOARD—Continued 
- Appeals—Continued — | < Nee oop 


_ Jurisdiction—Continued - - yo ae be a : 
ra Where the present. a is 5 Tetlin’s s. ‘first opportunity 4 to. Bialicnge 4 BLM’s of 
delineation of the land. to which they are entitled under ANCSA, their — 
~ appeal. directly addresses a land selection matter within the meaning of os 7 
48 CFR 4, 1b)) and. the ae) is. within the Board’s jurisdiction... toienc? Ba oeo 
Parties ise 
‘1, The State of. iAinata's S. motion to intersene: will nok: oe granted where ‘the’ | 
: ‘granting of such. motion would permit the State to ‘pursue, as an. appel- . 
lant, issues which the State failed to. appeal anew. and which the bo 7 
pellanit has been denied ae torr raise. ee ster. senoceuniceee oebieey) i AO 
1. Where the. ee Railroad sania use of 2 a tract of f land and thus eae | 
sly meets the: definition of. the term. “holding agency” in 43 CFR. 2655.0- | 
; . 5(a), and ‘where factual and legal questions relating ; to the issue of 
we whether. the. railroad actually used the land as claimed have: not yet. ee 
_. been determined by the. BLM, the Board concludes that a finding on. . 
. whether the ARR is the holding agency is properly an initial part. a ee in 


ee the § 3(e) determination to be made by BLM if a remand is ordered...” 118 ae 


oe Where regulations in 43 CFR 2655.4(b) provide that the Board must remand fa 


an appeal to ‘the Bureau of Land Management for a §3(e) determina- = 


~ tion unless. the appeal is found tobe “frivolous,”.and. the term. “frivo- 7 


- lous” is not defined in-such regulations, the Board will find the. appeal. | 


- frivolous only’ if the appellant can make no rational argument on. the, m a 


law or facts in support of his claim. ses pibaltedceai cceanlivatesbisésgauiuessteniee s tspervestensersae ee 118 : ‘ — 


“8: Where the Alaska Railroad raises issues of fact onl law, which were ad- 
a ; dressed for the first time i in regulations implementing § 3(e). of ANCSA, a 
_ and the Bureau of Land Management has not yet made a §3(e) deter- - 
ar ‘mination on: the lands in dispute, the railroad’s appeal is ‘not frivolous oe Be 
-. and the appeal will be remanded to the Bureau of Land Management  -_—> 


for. consideration of these i issues in a. $ ae) ide ana oe 119. : 


| “Standing 

1. The test for standing to oe a. decision under 43 CFR 4. 902 ‘requires, in” 

LS ee, part, that the appellant. claim a property interest within the meaning He 

of the. regulation. To appeal a §.17(b)(1) public easement decision this = 

_. portion of the standing. requirement is satisfied when the appellantis 
property interest consists of a §.14(g) valid existing Tight to which the ee 

--.. Conveyance of lands under ANCSA is. subject. sasducduasaih vateapitiacatvassGsassbouanershss ee ae 

2, An appellant. claiming standing to appeal: a § 17b)(1) public easernent ‘deck. pen 
oo < ‘ sion. must not only. claim to have a: property interest, but i in order to. 

_ meet the standing test of 43.CFR 4.902, must further assert that the | 

appealed. decision affects that property. interest by failing to provide, the | 

a, | appellant. and.the. public with access to public Wear psc ssssisovseiassisieunosctonvad ee Oe 

3. The appropriate. test of standing to appeal a.decision to this Board isnot 

_.. whether a person.is an. aggrieved party, but whether a person claimsa 

_ property interest in. land. affected by a determination from which ano 
appeal to the Alaska Native Claims Appeal. Board i is. allowed ..ervsssscsssse: Mee Se 
. 4. In response to. arguments that the test of whether a person is aguriaved. a. 

_ should be applied because itis consistent with judicial. requirements for =. 

a "standing, the Board must find. itself bound by. its. own n regulations, ‘for wee 2 ew 
oe uence which require ¢ a claim of # property. interest... Seceasccas msseribissccegeaseame eee LA eas: 
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_ Standing—Continued - 


lands other than those to. be conveyed. A member of the: ‘public. who 


cae eke 


: 2 ~ a : , ‘. . Page . - 1 & . 


: ~The mere allevation’ of ete hie and ‘use: of State and: Federal lands as a a 
member of the public does not constitute a claim: of. property interest in 
-.Jand as is required for standing under regulations in 43-CFR:4. rs 
JA fee: simple’ ownership interest in:a fishing lodge is clearly the. type. ‘of | 
aS property: interest contemplated by standing regulations 1 in 43 CFR 4.902 | 
7 Where: the Bureau’ of Land..Management: under regulations in 48.CFR. 
. 2650. 0-5(g) or 43 CFR 2650. 5=1(b) makes: administrative determinations Sipeme 
: - of navigability for the purpose of: conveying title to. submerged lands,  .  __ 
' and‘ where title to:such lands. could pass to the State of Alaska ortoa - 
..: Native. corporation, but. cannot. pass. to the appellant;. the. appellant’s Oe eg 
«property interest in other lands is not affected by such: navigability de 
- ~ termination, ‘and he Jacks: standing to raise issues of navigability. on ea 
: ot 4. 
| Decisions: made. pursuant to ANCSA. ‘affect eer interests differently, eee 
with: the effect depending, i in part, ‘upon. the section of the Act. on which © 
each decision is based. Therefore, application. of the. standing. require- © 
- ments in 43. CFR 4.902.must take into account the: section of the eae 
relied 1 upon in the decision under appeal sesddavs vain cl ubadonbeatcspracieduwctusabuoseieabesiue : 
. Since the. purpose. of a § 17(b)(1). easement. is.to provide: Sables access across 
Native lands : to. public lands,: such an easement: necessarily. affects ~ 


Pade 


claims a private. ‘interest’ in land outside the. conveyance, in asserting - ie. 


” ‘standing to appeal a §17 (b)(1) easement. decision, may rely on this pri- 


_vate holding. as a property interest, affected within the ene of regu- : 
lations in-438 CFR 4.902.022.0000. SAE vues Sighidbitasas ok BOS ai a 7. 
Where. access, by. appellant: aiid. members. of the public, hen a. public air- 


_ port. appellant's: property and adjacent. public lands is. dependent upon .- * 


use of a. water body, and ‘upon access to the water body ‘bya. public 


easement, then the: appellant’s property interest i is. s affected ‘by. failure es 
to reserve such a public: ACCESS CASEINENL .:....csecHesescrssecnctecatedenstasaseneassonsenecees 5 ee 
Where an: application for selection made by:a: Cook Inlet village corporation 
"_. pursuant to § 12(b): of. ANCSA is:rejected by the Bureau. of Land. Man-. 
-agement so that the same lands: may. be conveyed. to Cook Inlet Region, m3 


By 


_-Inc.,-under the terms of an amendment to ANCGSA, and when an issue — : he 


adi on appeal is whether the status of the. lands i in question is affected by : 
Es the amendment, the village corporation’ s interest in the rejected appli-. ata Sh 
ation constitutes. a property interest affected by a determination ofthe 


igo Bureau .of Land Management sufficient to. confer’ standing under: the TiPeh aan PY 


i ody: regulations i in 43 CFR 4.902....... Pe AY sce saeert otsiaten duriee cre teativns soon a, 
Where an appellant fails to meet criteria in 43 CFR. 1 3 for who may pracy 
tice before the Department, he may not appear on. behalf of. others, and 


his standing must be determined. based on : Bis claim of. property, inter ee 


‘est on his own BeBe ccs, cis cseceisavasctect chnatsesatviestinsrentones sicistivussuaihesasseasmeniehitsauns? - os 
A riparian owner cannot. claim that. a : deterinination that, a water body | is. 
’ nonnavigable. adversely affects. his property ‘interest so as to confer — Oh 
standing to appeal within the meaning of regulations in 48 CFR 4.902, 
2 where the appeal seeks to have the same water body found navigable_ 
and. thereby deprive the appellant of a claim of riparian ownership = 


610 - 
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- Standing—Continued 


Decisions made. pumaant to AN CSA. affect annette: interests s differently = 
with the effect depending, in part, upon the section of the Act on which _ 

_ each decision is based. Therefore, application of the standing test in 43 
CFR 4.902 must take into account: ne section of a Act. relied uponin = 
Since the purpose of a°§. 17(b)(1) public sanerent i is to a pieelde access. across. ~ ; 
_ Native lands to lands: not ‘selected, the Board has concluded: that a — 


the decision under BUD DOG secssss cask nacenscacens eed i sesiatiacksctaw lyases aesdee tuctcavenagtanes 


_§17(b)() easement necessarily affects lands other than those to be con- 


veyed. Therefore, a: member of the public who claims a private interest 


-in land: other than the land to be conveyed, in asserting: standing to 


appeal:a § 17 (b)(1) easement decision, may rely on this: private holding 


_as his or her “property interest” affected within: the meaning of 43 nies 


_a water body, and upon.access to the water body by: a public easement, 


‘then the appellant's property interest. is affected “by failure to reserve rn 
“-guch a public access CaSeMent.....ccssssecesssesesssecsersesoessstecosseseesstdecareaeceesdebenecasevess a 


In the absence of any indication that a water body isa ‘major eee. 


where appellant. lacks. standing to appeal the: navigability of. the water 
"body, and where appellant has thus failed to indicate’that the absence — 


- of-an:easement in any way. affects access’ between his land and public 


- lands or a major waterway, an appellant will be found to lack standing . 7 : . 
248 


to appeal that particular GAOT ORG sos Gini es boc cnc ckastuikecterscsertaiicutessovisescesse eovasce 


Where appellant’s land is- surrounded: by N CS etisaed iene. and the 

only means of access by. appellant and members of the: ‘public. to appel- 
-lant’s land and public lands beyond the Native selections is by a public. 
road, the failure ofthe Bureau of Land: Management to reserve a 
public access. easement for such road adversely affects the. appellant’ 5. 


.. property interest so as to confer. standing under 43. CFR. 4,902: to appeal 

_. the lack of such an easement. Appellant’s s property interest is similarly 

affected by BLM’s failure to reserve a site easement providing access 
from appellant’s land to submerged lands underlying navigable waters.. 


| When pursuant to lawful . authority,. lands. are withdrawn by Secretary’s 
Order for an. Air Navigation.Site for the benefit of the Territory of 
_ Alaska, and when.the Secretary’s Order was not rescinded upon State- 


_. hood, and the State of Alaska continued operation of the ANS- facility, 
the State has standing to assert a claim of property interest, within the 
' meaning of 48 CFR. 4,902, for Purposes of appealing the status of the 


CONVEYANCES 
"Generally - 


‘1. 


The Bure of Land Manageniant | is not ‘bound to make its 5 navigebility dis. | 


terminations in conformity with information provided by the State of 


ge Alaska pursuant. to 43 CFR 2650.1) as to navigability of water bodies on 


| within lands selected. under’ AN CSA, or’ ‘to acai ae the State's conclu- 
sions as to seh enna cee ssasonesheoseyesesieaesvesanrscsonessennesssnnsstsoncenuetevsasnsaseeess ee 


242 
Where access by appellant to. appellant's property is dependent upon use of — 


Bag 


248 
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ALASKA NATIVE CLAIMS. SETTLEMENT ACT—Continued EE Page 
CONVEYANCES—Continued 2 eee oY wg ae veo a 
| Generally—Continued _ | Ss Say? Wine, = 
| e. When the State of Alaska’s claim of ownership of Siaesi java is: heised. -s 
- solely. upon its own conclusions as to the navigability. of water bodies 
within lands selected under ANCSA, and not upon a final adjudication - 
of navigability, the mere assertion of the State’s ownership does: not 
‘ constitute a.claim of title in the submerged lands which requires the 
Bureau of Land Management to exclude: such lands from. the ene 
£O Issue COmVeYAnice .......sssssssscosscosesscssevesecseesensorseacocssecuscreceosnesedeibociasesssecessedeseess sia: 22, 
3. The conveyance to Cook Inlet Region, Inc. -(CIRD, of lande prevails. ae os 
ented to the State of Alaska pursuant to P.L. 94-204, 89 Stat. 1145, as 
_. amended (1976), is in satisfaction of CIRI’s ANCSA entitlement;. must 
be treated as a conveyance ‘pursuant to. ANCSA; and, -unless- expressly 
excepted, is. governed by the’ provisions of ANCSA as LAWERE Stee by: the 
: GOMES eiissssscanteansedensstssdsuedcnsesuupeess Cabaconaseesavasvsasinencaracasidianth vssgsssseuetsscuconiac dosh daneenas _ 219 
de Pursuant to § 3(a) of PL. 95-178, 91. Stat. 1369 (1977), the. reservation of 
easements‘on lands already conveyed. to Cook Inlet Region, Inc., in sat- .- 
--isfaction of its entitlement under ANCSA, is subject to the determina- 
tion of the Court. in Alaska Public Easement Defense Fund.v. Andrus, 
435 F. Supp. 664, 680-681. ©. C. Alaska 1977), which held that floating ; 
‘railroad. easements under 48 U.S.C. § 975d may not be reserved i in con- ae 


_ -veyances made pursuant 1 to ANCSA.....: sabarpuntobsumaadlndsautvevuue alzacaiventerecuoueasseee: : 219° - ; | 


é The interest of an unpatented millsite location under 30 U.S.C. § 42(b) alta ts 
ated within. lands" properly selected by.a Native corporation under... 
ANCSA does not cause a segregation of. such lands which. pac aig the 


lands to be excluded from a coueyene see Pa sue Sesdetesasaes iatene- 294 ; : | : 


‘Acreage Entitlement , 
1. Where. the - Bureau. of. Land Rianaue neat aiidee emulations in» 43. CFR _ 
2650. 0-5(g) or 43° ‘CFR 2650.5-1(b). makes. administrative determinations © 
- of nayigability. for: the purpose of conveying: title to submerged lands, : 
~.. and where title to such lands could pass. to the State of Alaska ortoa = 
_ Native corporation, but cannot pass to. the appellant, ‘the appellant’s Sper ae 
| property interest in’ other lands is not affected by such navigability de- 
termination, and he lacks: standing t = raise issues | of navigability ¢ on Woe ot 
DPA 5225 as2ed st ceassogtand bcos rusceninsermns i cacduavelits als lp idenean bvesuee nonetiobstneviesaataien ts 14 
| - Interim Conveyance he pare ae: ao EE, wee eee ye AN 7 
~ 1. Having ruled that Air Navigation § Site 131 j is iecied under rg 14(c)(4), the = 
Board holds that the Secretary is bound by his own: regulations and — 
’ therefore, as to the State of Alaska’s claim to ANS 131, will include ‘in | 
the conveyance to the village corporation, any and all: covenants which 
~ he deems necessary ‘to insure the fulfillment of the corporation’: S nnuee | 
tion under § reden as Paunaee by 43 CFR 2651. ae scaseseen sasescapscanensass 321 - 
_ Reconveyances. : eo = is 
1. When the State of: Alaska eas continued einen ‘of facilities on an ‘Air 
Navigation Site withdrawn by Secretary's Order for use by the Terri- _ 
tory, but has never applied for the land under Federal law, the State’s __ 
interest. in the ANS is protected pursuant ‘to ‘§ 14(c\(4) of ANSCA, as-. 
amended, which requires the Native corporation to convey title to the _ 
State, together. with such additional acreage and/or easements as are 
| TECESSATY «i...ssercereeeevere su sueushedauasavsaneseadsubussesseensu¥cessuisenanbe¢adenssanusscesnestensess (ouehagese weve” o, OM 
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. CONVEY ANCES—Continued. oo 
fe aa -Reconveyances—Continued ae | A eee ete ee 
2 2. “Having. ruled that Air Navigation’ Site 131. is er andar 51464), t the REE 

os . Board holds that the Secretary is bound by his own regulations: and 


ae ~ therefore, as.to the State of Alaska’s. claim to ANS 131, will-include in. i, = Peay 
_. the conveyance to the: village corporation, any and all covenants which == 


he deems necessary. to insure the fulfillment of the corporation’ Ss obliga: Oe. S, 
tion: under. § 14(c)(4),.as: Franired Bye 43 rt mnDe: he ators seeilss BOR 
: Regional Conveyances cs ye ee ee 
eo 1: When, by’ amendment: to ‘the Alialen Native Claims Settlenient ‘Act, an 1 act - 
ao of Congress: expressly. provides that specifically described lands shall be 
conveyed in fee-simple to Cook. Inlet’ Region, Inc., as part of its'§12¢) 
entitlement under: ANCSA, the Bureau of Land ‘Management is re 
~ quired to make conveyance notwithstanding that the same land was 
- earlier made available and application for selection had been: filed by a e - 
--. Native village corporation under provision of § 12(b) of ANCSA Sige 16 
2. Where a portion of the regional boundary between Ahtna and Doyon Re 
gions has been described by the Secretary as following the Tetlin Re ~ 
-serye ‘boundary, but the location of the Tetlin Reserve was and remains 
. + in dispute, Tetlin Native Corp. cannot now be held to a boundary which 
-. delineates their entire land entitlement and sole benefit under ANCSA 
when such boundary was a determined by. an rp theerinec to which Tetlin | 
. PERS TOL Gh PAY GY 5 ccc2 5 case < Sseecde cess sceeco resco ms dtae so aduabsdde cts santas leceaceksacescase memecsecenaies 808 
8 Insofar’ asa segment of the Doyon-Ahina hedndery was located in 1972 : 
along a portion of the Tetlin Reserve boundary which was unadjudicat- ae 
ed, and which is now disputed by Tetlin, the Ahtna-Doyon boundary re- 
mains the boundary of Tetlin Reserve but is subject to resolution of the ' 
_ ‘issues raised by Tetlin. If.-Tetlin prevails and.the boundary as delineat- 
ed by BLM is found to’be in error, the regional boundary will continue 
to be the Reserve pone wherever the latter is found to be correctly Pe: 
MOCO os Sacncescs5 crcsscs cases sca sunewdics sina ch eben leans duasatecesesvadateioeiedee aioe olan aoc — 304. 
4 Where. there -appears from: the el record --to is oes an ongoing ~ 
boundary dispute; culminating in this appeal, between Tetlin’ Native ~ 
Corp: and Departmental officials, and where election: to take Reserve 
lands did not require boundary description, the Board cannot conclude — 
‘that at the time of such: election, Tetlin acquiesced by silence in the. 


Reserve boundary as depicted on survey ee still CUTTEME .sssssessecessseseniee -- 804 oe 


‘Valid Existing: Rights ds Seay 
- Generally - ae oS : 7 
1. When.the State of Alger. tia Gontinuied operation oft an aie Navigation 
Site. withdrawn by Secretary’s Order for use by the Territory, but has © 
“never made application for the withdrawn land under any Federal law, — 
_ the State’s use of the ANS is not “issued” within the meaning of § 14) 
of ANCSA. and whatever right the State has to continued use > of the — | 
land is. not protected pursuant: to § 14(g) w........ eae we sRaeucurds - B21. 
Third. Party Interests * ies SR gee 


a ey . Me ‘The Board will order. ie exclusion of a ispiited B Native allotment eon eee Cee 


_ conveyance of lands pursuant to. the Alaska Native Claims Settlement a | woe one 
Act # pending: Adtuaicatleno of the. disputed. allotment... dadeereade soeduceneeneensseesseeseey” : 62 
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Valid Existing. Rei Conaacle’ 
Psi Third- Party Interests—Continued mee 


7 The interest: of. an appellant-owner: in’ a . millsite ie idee: 30 USC. ca egies 
. § 420) and - situated within lands: selected by a. Native. corporation” PES 3 


under . ANCSA, constitutes a location under :the: general ‘mining laws. — =, 


and is. therefore included. within meaning of interests Petes under 7 


the provisions of § 22(c) of ANCSA wiieccicccsesscseicessecesessaecscssessssesescessebeceseceasee 


‘the same lands to a selecting Native COrporation «....ccccesssssssesesseccoceseceoseteece 


7) 
By ‘Pursuant to § 22(c):of ANCSA the interest..of the -owner ot an Ghee ated Sr. 
".* . -millsite location under 30 U.S.C..§ 42(b) does not constitute any impedi 
ment to. the Bureau of Land Management ‘conveying the legal title of ae 
eA, Pursuant to § 22(c) of ANCSA and regulations in. 43 CFR 2650. 3-20), the ee ee 
~-- ” Bureau. of Land Management. may convey title to lands selected by. a. 4 
Native corporation without excluding those lands. situated within-an — 


~ unpatented. millsite location under provisions of 30 U.S.C. §'A2D)ocsesesvvece ae 294 : a ie 


te, — A . as owner of ‘an unpatented millsite location situated within lands selected .. oe. 
ae . by-a Native corporation under ANCSA is not.denied any interests aC 


» quired: under 30.U.S.C. § 42). notwithstanding that. the. provisions of: 


_ § 22(c). of ANCSA and.regulations in 43 CFR 2650. 8-2(c) establish a time ; tee 


limit within which steps must be taken to proceed to patent. Scaubeacsuesoueivees 


7 6 th terms of § 22(c) of ANCSA and. regulations: in. 43 CFR: 2650. 3-2(c). re- ee 


- quiring that the owner of an unpatented millsite location must proceed . ae 


to patent within a time limit is not in derogation of the general mining _ Se 
laws. which contain no time limit within which a SunIne claimant. ce ca ee 
~~ 294— ae St 


Fe a, needs to. proceed to. obtain Lo Sistas cocsi\tucsltnvascodsacacteletecsaessvadiots: . : 
ae 1. Thus, pursuant to 601 DM 2, requirements i in Secretary’ S Ore No. 3029. as ee nog Fae 
oto’ adjudication of Federally created interests, do not. apply. to unpatent- poe 


~ .ed-mining claims and the Bureau of Land Management i is not required = _ 


oe _ to adjudicate mining claims before conveyance. Pursuant to ANCSA. 


and Secretary’s Order.No. 3029, as amended, lands selected by a Native ene 
: “corporation. must be: conveyed by BLM notwithstanding the existence of ee. 
an unpatented. mining claim within such lands which has not been ad- = 


ee aa ee judicated for validity under the general mining lawS..2:...c....ssssecsssssessteecsees ae 
8. When : an unpatented millsite location is ‘situated within lands. selected and 


_eeroved for conveyance under ANCSA, the possessory interest of the 
“mining claimant is protected under provisions of § 22(c) ‘and: 43. CFR ee 
- 2650.3-2 as a. valid existing’ right notwithstanding that the“Bureau of — 
Land Management. has’ not adjudicated. the Nalidity of such millsite ee 


i “prior. to conveyance... sien fel cadena evans desta coi ac catia Goes axe cuca saccular co ssebiteauedceisaceesevereese> 


Navigation Site withdrawn by Secretary’s Order for’ use’ by the Terri- a 


eg “tory, but has never applied for the land under Federal law, the State’s 


* interest in the ANS. is protected ‘pursuant to § 14(c)(4): of ANCSA, as 
~~ amended, which requires the Native corporation to convey title to’ the oe 


. ee State, together with such additional serene and/or easements as sare. - 
ts neces ry ee ssices sebsonavensdoassavedicepesuesspeiaaescoses’ sascaquenaboneetsnosssoossceenes Siena sesseiosebocioerbeocasion 


8. When the State of Alaska has continued opetation of facilities on. an- ‘Ait Pe ere 


; — ; 
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| ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 


_CONVEYANCES—Continued 
‘Valid Existing Rights—Continued - 


Third-Party Interests—-Continued — 


Page: 


| ee 10. Where, in RS. 2477; Congress eas. a eeu of righis-of-way ~ which’i beeing ie eae A 


oe Where the Bureau of Land Menagement pra to reserve a ag 17 6b) ‘public | 
~ easement over an existing road. constructed by the’ State of Alaska and 
~ claimed by the State. as an B.S. 2477 right-of-way, the conveyance docu- -— 


2. 


_ effective only .upon valid* acceptance of the grant, and where the | 
Bureau of Land‘Management is prohibited from adjudicating the’ right- fa. 2 
“of-way to determine whether it is valid and has therefore’ ' “issued” | 
_ within the meaning of § 14(g) of ANCSA, the holding ‘in Appeals of 
State of Alaska and Seldovia Native Ass'n, Inc., 2 ANCAB 1, 84:1.D.:349 =... 
— 977) [VLS 7 5-14/7 5-15], requiring | ‘identification of. valid existing | 
; ‘rights i in the eonyevente document i is not. applicable to R. S. PATI nent ue a 
846... 


ments: ‘shall contain: a provision : ‘specifying that’ the reserved ‘public 


easement is subject to the claimed-R.S, 2477 right-of-way, “if valid.”..:....” 
Sec. 22(c) of the Alaska Native Claims Settlement Act permits the’ convey- 
“ance of land that is subject: to unpatented mining claims located ‘prior 


to Aug: 31, 1971, to a regional Native corporation. The possessory inter- 


_ est of the mining claimant. i in the claims is protected, although limited, : 
asa valid existing. right by sec: eo) anes 43 CFR 2650. a2. saucotebaranvaduasth sashes = 


DEFINITIONS 
-Federal Installation: 


oe Where the Alaska Railroad claims use oof. a tract of land and thus minal 
ly meets the definition of the term: “holding agency” in 43 CFR 2655.0- 
Bea), and. where factual and legal questions relating to the issue of” 


| . whether the: railroad actiially used the land: as claimed have not. yet 


_ been: determined by the BLM, ‘the Board concludes that a finding on 
“whether the ARR is the holding’ agency is properly an initial, part of. 


the § 3(e) determination to be made by. BLM if a 1 remand i is ordered .. eet : 


Frivolous Appeal ? 
ne Where regulations i in 43 CFR 2655. 40) ‘provide that. the Board mus a ats 


an appeal to the Bureau of Land. Management for a § 3(e) determina-_. 
tion unless the appeal is found to. be “frivolous,” and the term “frivo-_ 


-lous” is not. defined ji in such regulations, the Board will find the appeal 
frivolous: only if the appellant can make no rational argument on the 


law or facts in support, of his claim .....:...ssssssssesssssssenvsscosssssesssssesssssnseeesessessey 7 


2. Where the Alaska Railroad raises issues of fact and law, which were ad- 


dressed for the first.time in regulations implementing § 3(e) of ANCSA, 
: and the Bureau of Land Management has not yet made a § 3(e) deter- 
mination on. the lands i in dispute, the railroad’s appeal is not frivolous 
and the appeal will be remanded. to the Bureau of Land Management 
. for consideration of these i issues, in a. as ae) cca ee eee | 


| Holding Agency... *: 


oc Where the Alaska Railroad alata < use of a face of land and hue. aoniinal: 
_. ly meets the definition of the term “holding agency” in 43 CFR 2655.0- 
Be), and where factual and legal questions relating to the issue of = 

~ whether the railroad’ actually: used’ the land as claimed have not yet 
_. been determined by the BLM, the Board concludes that a finding on _ 
--whether: the ARR is the holding agency is. properly an initial part of © a 


. the § 3(e) determination to be made oe BLM if a remand i is ordered « ee | 118. Pad 
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= "ALASKA NATIVE CLAIMS: SETTLEMENT ACT—Continued | Me ee 2 Bape: ... 
_DEFINITIONS—Continued . 2 be Pini, Heron Get eke ge tee OI 
_ Public Lands. a 
Generally NES Be tada . gh, 38 ON 2 a 
1. The Bureau: of Land ai Matas ened ee provisions. of AN CSA oad ee - 
| tions-in’43 CFR has both the authority: and responsibility. to. determine Se on & 
whicli lands, including submerged lands, ‘are:“public lands” within the 
definition of § 3(e) of ANCSA: and: are therefore, available for. selection. - 
ape a Native corporation. .....:i.ccssscsssciscssssssseossseccevensens aCpsacubescivasse-caviuassatecoscdadsccss 2s 
“2. Where the Bureau. of Land Manacement ee pecuilations in: 43° CER ao 
. » 2650.0-5(¢)-or 48 CFR. 2650:5-1(b). makes administrative determinations... - 
: > of. navigability: for the purpose ‘of: conveying title. to submerged. lands, aa 
~ and where title to such lands could: pass to the State of Alaska or toa 
: Native: corporation, but-cannot- ‘pass to the appellant, the: appellant’s. 
 & property: interest: in other lands is-not-affected by such navigability.de- 
. termination,-and he lacks standing ‘to ‘raise ‘issues of: navigability: on 


ee vouee werersen casa ecg a - 14 _ : , 


‘Withdrawal for National Defense Purposes) __. . a. 
L Where a public. land: order withdraws. Jand under the jurindtiétion. of the nr tae 
? - Bureau of Land. Management as a source of materials for use’‘in con-  _ ae 

7 “struction and maintenance of Federal projects, and the Alaska Railroad. 

on is not indicated expressly in the public land order as an agency benefit- ee 

- ing from. the withdrawal, the Railroad cannot invoke the national de- 
— fense exception in. S. 11@) of AN CSA to defeat Native selection of the ie 

: withdrawn Vad os ssesseeseessteseeeceeneen ude cian leceeuenconsiitodeee veces is scatenteseusenneestaech 118 


a oe "EASEMENTS 


| Generally — | Bee | i os 7 
al; There i is no oquiranent in the Aissies Native Claims: Settlement / Act ¢ ease ee 
‘ment regulations. that all of the standard uses described for 25-foot-wide 
_. _-trails-be allowed in every easement reservation. To. the ‘contrary, the — 
- . regulations specifically permit variances from standard uses “when jus- | 
_» tified .by special circumstances.” 43 CFR. 2650. A-Ta)(4).. In: this case, the | 
_ . .evidence supports the use of easement 14 for. “travel by foot, dogsleds, n= 
[and] animals” (43 CFR 2650. 4—7(b)(2)(i)), but: the: record: does: not sup- 
-\port use by ‘ ‘snowmobiles, two and. three-wheel vehicles, and emnal all- Ste oe 
terrain vehicles ness that 3; 000 Ibs. G. V. wi" ” we seieeeectease cin dua * S042.” 
-, Access eo ae J Ss ; or ae ere wee S. _— 
* ik 1 tages the. purpose of a ‘g1T\0 « easement i is ic provids viable’ access merase oy an ak 
"=. : Native lands: to public lands, such an easement necessarily“affects. 
lands: other than those to be conveyed. A ‘member of the: public: who. 
_... @laims a private interest in land outside the conveyance, in asserting ad 
~. - standing to: ‘appeal a* $170) easement decision; may rely on this pri- 
- vate holding as a property wane affected within’ the eens of dic den 


‘Nations’ im'43 CFR 4.902...,csicteissesLingesseisisiiessconssdenesainists.iateSiSaenssivitsconeae IB 


ae Where access, by: appellant and tember OF the: public, from a “Gublic: air- 
- port to appellant's’ property and’ adjacent: public lands ‘is- dependent” 
upon use of’a water body, and ‘upon accéss to the water body by a. 
“* public: easement, then ‘the appellant’s ‘property: interést: is. affected aby _  F 
_ failure tor reserve such ; a public @ access S easement. sicvenscsnen’ fasicceagesaccaserasacesseasmnr® «© LO; 


i OND so! Se, : - | eee 


ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued oe i 28 pie 


EASEMENTS—Continued | 

Aecess—Continued _ | ad te eg 
ae Where detonation: of a lake’ s status as a major waterway: is folavanit to 
_* reservation of public access easements to the lake, and the appellant’s Saar 

~ assertions regarding public use of the lake, made i in connection with an 
ae attempt. to appeal navigability determinations, are equally relevant. to 

. the question of whether the lake is a major waterway, then the. appel- — 

dant may attempt to prove that the lake is a major waterway i in order: 


to justify reservation of the public: access easement he seeks ..:...::.5. Pete ‘ - 15 me . 


od, Since the:purpose of a § 17(b)(1) public easement is to. provide access a Sie 
-. Native lands to lands not selected, the Board -has concluded that a 
SS 3 17(b)(1). easement necessarily affects lands other than. those to be con- = 
_ veyed. Therefore, a member of the public who. claims; a private interest | 
inland other. than’the land to be. conveyed, in asserting standing to. 
oe appeal a § 17(b)(1). easement decision, may rely on this. private holding - 
as his or her ° ‘property: terest: affected within the. meaning of 43 CFR ee eee 

oe . 4,902. las Sauna ese uueh Coaccb a tavdeonac eke eaNu cups Seid UanaUan ie eoas ues > slseenaaniaaua tec ouactsa WEA IES ee . 248 

6. Where access. by. appellant. to ‘appellant's pouedty is dep ndent upon use of 
a water. body, and upon access to the. water body. by a public easement, = 
then. the appellant’s property i interest is. 8 .alfected, by failure to reserve 

such a public access easement ..:.....seccssscsessesssssececssstscesssasensessesseneetosecennsensesepees 248 
6... Where. determination ofa lake’ Ss sata as. a major ‘waterway is nrelevant: to’ a 
ae reservation : of public access easements to the lake, and the. appellant 
«has: appealed the Bureau of Land Management’s failure or refusal. to 
":. reserve a trail easement to the lake, and appellant’s assertions indicate 
+> some possibility that the lake'is a ‘major waterway, then the appellant Fesne 
may attempt. to prove ‘that the lake is a major. waterway in order to | 

justify : reservation ‘of the. public: access easement he BOOKS co saictscentter 2 243 

 %, In the-absence. of any indication that :a water. ‘body is a major waterway, 

? where appellant lacks standing to appeal. the navigability. of the water 
body, and where: appellant: has thus. failed. to indicate that the absence. 
of an: easement. in any way. affects access between his. land and public _ _ 

- — lands or a major. waterway, an appellant will be found to 0 Jack: ending ae 
"to appeal that particular SEATTLE sa scan cbt caapvasevenses sens heasedagetudsadesosaneecnouvit 248. 
8 Where appellant’s. land: is surrounded - -by ‘N ative selected. ia end: the. a” 3 
a's only means of access by appellant and: members of the: public to. appel- - 
~ Jant’s land and public lands beyond the Native selections is by a public a 
~. road,:the failure of. the Bureau. of. Land. Management to reserve.a, 
~-. public access: easement: for. such road adversely: affects. the appellant’ Bate 
|. property. interest: So as to. confer standing under 43 CFR. 4.902 to appeal ay * 
-. the lack-of. such an easement. -Appellant’s. property interest is similarly _ a 
affected. by BLM’s failure to reserve a-site easement providing access 
from: ‘appellant’s: land to submerged lands underlying navigable. waters.. 248 
a. 98 The regulations contains. safeguards to. guarantee the public access to the Pa ae 
a oe - public. domain via easements. across Native-selected lands.so that other). e 
than present existing uses of the public domain may be enjoyed. AG. 4B 
CFR 2650.4-7(a)(8) it is provided that a public easement may be re- 
. served’ absent: a demonstration of present existing use ‘if, ‘among. other ae 
things, there is no reasonable alternative. route available or if the 
public easement is for access to an. isolated tract or area’ of publicly | 


owned a Preacerstesane ce een nema sen TENS : 642 aot ‘i oe 


| 2 INDEX-DIGEST | nee : enie ee OTE 


ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued ae ET age 
‘EASEMENTS—Continued eee ee = pe ae, Rey a ee a 
>. Present Existing: Use . or oe ees | er 
ete 1. Pursuant to 43 CFR 2650. 4-1(aX3), die: primary standard { for : deecminine oe 
which public easements are reasonably - necessary for access -shall be Bee 
| ng present existing» use. In light of the detailed. concern. repeatedly ex- 7 
~~." pressed in the easement. regulations about’ controlling the ‘usés” of = 
~ public easements, it makes little sense to regard the ‘ ‘primary’ stand- ts 
mi, ard” for determining which public easements are reasonably necessary 
2 as nothing more than favoring trails, regardless of their purpose, which = 
have: recency. of use. The most reasonable interpretation of the “present 
existing use” -requirement is. that easements substantially conform to : i 


existing usés and that such evidence of use be recent.......... Hascusbeldeebeaeverdect oo 642 = 


“2. The regulations. contain. safeguards to. guarantee. the public’ access to the : 


public. domain via easements. across Native-sélected lands sO that other — ae 


- than present existing uses. of the public domain. may be enjoyed. At 43 | 

CFR 2650.4-7(aX8) it is provided that a public easement may be re-. 

~ served absent a. demonstration of present existing | use if, among other . 

a ‘things, there is no reasonable | alternative route available or .if the 
public easement is for access to an. isolated 1 tract or area of publicly ate ot 
owned land... Gasspelvicsnuntess vas uhuyesdananupassytcnsahesdseanssaseus saaeneain veal eauantosveuiesrevenioes 6420 
“Public Easements ae ae fae ip caer | — 
| ae Criteria for. -Teserving public. Sapbmnants: for Fibre road includiig a 
7 roads, in 43 CFR:-2650.4~7(b)(1)(v) require that such easements be both 
- site specific and actually. planned for construction. within 5.years of the . 
date of conveyance. The: minimal submission of a map, along with a | 
«letter. stating that the map depicts’ proposed railroad. extensions; cannot - | - 
be found ‘to:demonstrate: an -actual plan’ for construction within the. mage ad 
meaning of the regulation . Gupe ae cacasae mene eerie ge «219 
Railroads, Telegraph and Telephone Lines: on ae < 
1. Pursuant’ to: § 3(a) of. P.L. 95-178, 91-Stat. 1369 (1977), the: ‘reservation of | 
easements on lands already: conveyed to Cook Inlet Region, Inc.; in sat- - 
-isfaction of its entitlement under ANCSA, is. subject to the determina- 
- . tion of the Court in Alaska Public Easement Defense Fund v. Andrus, 

. 485 F. Supp. 664, 680-681 (D.C. Alaska 1977), which held that floating 
railroad easements under 43 U.S.C. § 975d may not be reserved 1 in con- | . 
veyances made pursuant to ANCSA.. ee edbaua ba ccacctussttleaste et caddednlees wees ee elec 

Review ae ee ae eee 
ob When an ‘intérested party appeals ‘a BLM easement détermination riede 
pursuant. to ANCSA and. Department regulations, the burden of proof 
is upon the party challenging the determination to show that’ the deci- | 
sion is erroneous. A decision to reserve: easements must be affirmed as , 
~ Jong as it is supported by a rational DaSIS Scr eceiva i awmiductin eitcone 642 2 
2.. The failure of BLM to include’ in‘ the predecision record: or the: easement  ..—- 
“reservation. decision itself all factors bearing on its selection does not 
~ ~render the decision. arbitrary and capricious. The lack of a formal re- . oe 
_. © quirement that BLM fully justify its decisions in writing does not mean =| 
_.. that BLM may reserve public easements across ‘Native-selected lands _ 
be without abiding by the selection criteria set forth in the. Alaska Native aes 
_. ---Claims ‘Settlement. Act: and’ Departmental ‘regulations, or that BLM F 
-.~ . need not be able to document ; a rational basis for its decision t to reserve eget 
Or “not reserve an easement... ast aadicasbiapsceosllibnecsieastesccsstitsieananneaidte ecient, “OA: 
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"ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued De SE Page 
NATIVE LAND SELECTIONS _ ay | Sg) an. gyda pee S 
-. Generally = 
_1.. The interest of an. ‘éripallant-ovier: in ‘a millsite. ineated “tinder 30 U. S. Cc. 
'§42(b) and ‘situated within lands‘ selected by. a Native corporation | 
_. under ANCSA, constitutes a. location under the general mining laws 
"and is therefore included ‘within meaning of interests beatae under a . 
~ the provisions of § 22(c) of ANCSA .....c.csicscssssscccsssseesecsneeesnsnssessensieceensesecsesssees 998 
' 2. Pursuant to § 22(c) of ANCSA the interest of the owner of an ‘unpatented oa oe 
~ millsite location under 30 U: S.C. § 42(b) does not constitute any ‘impedi-_ . 
ment. to the Bureau’ of Land ‘Management conveying: the Jegal. title of - 


_ the samé lands to a selecting Native corporation ..........:scscsssssseenesseesessee 294 a 


3. Paruant to § 22(c) of ANCSA. and regulations in 43 CFR’ 2650. 3-20), the. : 
Bureau of Land Management. may convey title to lands selected by a . 
‘Native corporation without excluding. those lands situated within.an 

unpatented millsite location under provisions of 30 U.S.C. § 42(D)...eessovese | 294 
4, The interest of an unpatented millsite location under 30 U.S.C. § 42(b) situ- 
ated’ within lands’ properly selected by a Native _corporation | under 
ANCSA does not cause a segregation. of such lands which requires the 
‘lands to be excluded from a a Conveyance biseh ahishaaaesenbesaunea¥saqnbisasaseyneei Uisssibatants 204 


NAVIGABLE WATERS | 


a Where the. Bureau of Land. ee ee has. eedefermined that water. 
bodies which are the subject of an appeal are navigable, and: where the 
- Board finds that the facts in the record upon which the Bureau of Land | 
Management made its redetermination meet:the essential elements of _ 
navigability, and where the facts‘in the record are undisputed'so that — 
no issue of fact as to navigability remains ‘before the Board, then the 
Board will find. the water bodies to be navigable....i...:3.. Sesavietie uitidussideccows | 1 
2. The Bureau of Land Management is not bound to make its: navigability d- 
. terminations in conformity with information: provided by the. State of 
Alaska pursuant to 43 CFR 2650.1(b). as to navigability of water bodies 
within lands selected under ANCSA, or. to accept the State’s conclu- | 
_ sions as to navigability............... cp piccan vcqncatodaacs ess tuieaute dati dase e ince asec 2 
8: When the State of. Alaska’s claim of. ownership of sibel lands i is based pee 4 
: solely upon its own conclusions as to the navigability of water bodies 
within lands selected under ANCSA, and not upon a final adjudication 
of navigability, the mere assertion of the State’s ownership does not 
_ constitute a claim of title in the submerged lands which requires the. 
Bureau of Land Management to exclude such lands from the Decision | 
. to Issue CONVEYANCE i cclisis ccs cdassi iasveldnscs esisiessteib nase wiuatinscd weivieet de asleisees 2 
SURVEY” | | oe i a si a: 
_ Generally : | | 
L Where § 13(b) of ANCSA addresses events. in. the land. conveyance. process 2 
a _which occur over a period of.3: years or longer, during which time sur- 
_veys and protraction. diagrams may be changed or. corrected, it. would 
be unreasonable to conclude that. such. changes or corrections must be | 
_ ignored in deference to the ‘survey: or protraction in existence on Dec... - 
oF Saeed Oe bce ssa este unas vec oes oaneaaes vases Aes conete dec snteeccas esaaacnesutassiansapanemapeuse mayne eametiets 804. 
2, Sec. 18(b) of ANCSA i is not a, mechanism to deteraine land eititicnent: ‘but 
is intended to ensure that land is described through w use of the most ae 
“accurate protraction diagrams or: ‘Surveys. saittasse ssdaslectebotieacnebetsalieustiicnwes HOA at )* ~ 
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- ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
. WITHDRAWALS AND RESERVATIONS ~ 


| Generally 


lL “Where a public lend. onder withdraws: ands, under the. japiediction. of ‘the: ' 


619 
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Bureau of Land Management as.a source of materials for use in.con- — 


_~ .gtruction and maintenance of Federal projects, : and the. Alaska Railroad 

is not indicated expressly i in. the. public: land order as.an agency benefit- 

-. ing. from. the. withdrawal, the Railroad: cannot invoke the national de-. sf 
~ fense exception. in § 1a) of AN CSA to. defeat N ative selection of the a 


. withdrawn NTN 2 ea caine ee cose se Ges atescer eantecee teussegict taavensaayad ene dackesesene 
oo: Where lands are withdrawn a public iad Grder. witli the jurisdiction of 


118 


-the Bureau of Land Management, such lands are not formally under _ 
“the administration of the Department of Transportation, and 43 U.S.C." 


* §1714(i) (1976) does. not apply to require the consent of the Secretary: of. . 
Transportation to conveyance of such land to. a Native corporation Dy: 3 Se 
118 


~~. the Bureau of Land Management under ANCSA : Hoke paduaedebengilavevnlincsvisectnces 
“8. The Secretary's power to delegate his withdrawal authority is limited by 43 


«USC. § 1714(a) (1976).. Where’ lands under withdrawal for other. pur-. : 
poses are withdrawn for Native selection by 8 11a) of ANCSA, sub- 


ject to § 3(e) of the Act, such withdrawal i is mandated by Congress and 


authority to revoke the previous withdrawal, as between the Secretary , 


and the Bureau of Land Management, ‘is not in issue. sae sec ctees Pasaas tee 
APPEALS ~~ : | ? : 


- (See also Administrative Pivsediine, Goiisaces Grazing Permits & ficeicee : 
Indian Probate, Indian Tribes, Rules of Practice, Torts, Uniform Relocation 
Assistance & Real Property® Requistien Policies fet of een included i in. 


this: Index.) 


1. The Board of Indian Appeal is bound by statutes, regulations, case’ law, 


and principles of judicial self- restraint not to interfere with aaomayih 
decisions of the BIA issued under. its discretionary authority «ic... 

“2: nee regulations. governing procedures before the Board. of Land pee 
provide for the filing of a statement. of reasons for appeal by appellant 

- and.an answer by an adverse party within certain time limits (subject 

to extension). Proper practice requires that all issues deemed relevant 

by the parties be briefed at that time because, as a general rule, the 


Board does not issue interlocutory. decisions on issues which are not Jo 
positive OE ENG se Peel eecvaas cats ces eaves bec ceesh cies sanesnecss denies tncsonatccssaceseaents seborvgestbenast 


ATTORNEY'S FEES 
~ EQUAL ACCESS TO JUSTICE ACT 


1.°An administrative appeal not Seatired a statute to ‘be ‘adjidicatad a accord- 
| ing to the provisions of 5 U. S.C. § 554 (1976) is not covered by the attor- — 
ney’ s fees provisions of the Equal Access to Justice ACE aseesssssssseetvnsnnn vee | 


"INDIAN CHILD WELFARE ACT OF 1978 — 


ce Under the circumstances of this. case, thers: is, no authority under the if 
| : Indian Child Welfare Act of 1978 to pay attorney's S fees to aed saseess : 


118 


182, 


496 


—24l 


257 


680° ca bei 2 ah - ne 


= BOARD OF INDIAN APPEALS — 
GENERALLY | 


| a ‘On Nov. 16, 1982, ‘the Board of Indian a eee an de in Burnette’ - ee 

' vy. Deputy Assistant Secretary—Indian Affairs (Operations). 10 IBIA 464,00 0 
: " dismissing the appeal on grounds of mootness. ‘Although it is not:a’ | 
normal practice of Departmental appeals boards to publish i in ‘the I.D.’s 


any matter which is not a- full opinion complete with headnotes, the 


| i Burnette: order. is. included for publication because it disapproves, in ae 
“part, a previous decision of the Board of Indian Appeals in Roger St 


Pierre v. Cominissioner, 9 IBIA 208, 89 LD. 182 2 (1982)... beteecsesiiaues ; pees se, ~ 609 na 


JURISDICTION im 


7 a The jurisdiction of the Board of Indian Appeals i is : governed by! 43 orR 4. 330 Boe 


; . Page. J 


pla) iat (Dyan Se ease re caine | 


a . a The jurisdiction | of the Board of indica Appeals is ‘not determined by ihe 7 
7 characterization or descriptive title placed on agency action by the de- | 


. ciding OFFICIAL... cesecsesessesesseseesssseee ssdasoossaesunencanesssniaesfecnsgazoeoescegnrspvenneacsensacnenisens a 
8... The characterization of a decision as “discretionary” -is a legal conclusion 


and the product of a legal TIAL VIG sien case essucassaicuva ttverstrasseeciseie cou taiiag cus the . 
4. The Board has jurisdiction to determine whether.a Aecinion by an official of 
the BIA i is properly characterized as iscretionary ......ccsscccceceseecssscesseeseseoee 

5. Under 25 CFR. 2.19 (a) and (b), when the Commissioner of Indian Affairs, or 
the official of the BIA exercising the Commissioner’s review authority 

under 25 CFR Part 2, does not issue a decision within 30 days of the 


. filing of all pleadings, the Board of, Indian Appeals ecauies A aaleias 


2 t OVOE GHG! CABG. Sa cecousuesiverstevvsczavsbeassitesea dug caceauszsasvtutabestussis ths ssa tataesiWveietbcie contrive 2 
6. The Board has jurisdiction S review a decision of the Depity Assistant Sec-. 


‘retary—Indian Affairs (Operations) that is based upon an application of 


facts to LAW stescieanss PASOHR PEC OORETET EHH RIAC RS bres Bownstaeeaneaeaaved SUES MSC CC ORNSAS TERS ACS e ee LASS RTA eaveseaeh nse i 


BOARD OF LAND APPEALS — 


vi. The regulations: governing ee eet before. the Board of ‘Land a aeek 
~ ~ provide for the filing. of a statement of reasons for appeal by appellant 


and an answer by an adverse party within certain time limits. (subject 
to:extension). Proper: practice requires that all issues deemed: relevant 
by the parties be: briefed at that: time because, as a general rule, the 


Board does not issue interlocutory decisions on issues s which. are not dis- — 
7 arias of the APPA seesssseessssersnerizsrerneren avers acess Seas enous abated satesiecuesustuvered™ = 


~ BOUNDARIES | 


_ (See also: Accretion: Avulsion, Public Lands, Reliction, Surveys of Public 
_ .. Lands—if included in this Index.) 


1.. Where riparian public land has been. enided : away entirely by the actions ‘of 


a navigable river and the river ‘subsequently returns to its original 


_ banks, restoring the eroded land through accretion, title to the accreted — 
land is deemed to be in the remote riparian owner to whose land the. 


accretion attaches, rather than the United ptates adstset sna tiea cal oat Deassisseteds 


BUREAU OF INDIAN AFFAIRS ~ | 
(See also Indian Probate—if included i in this Index) 
» ADMINISTRATIVE APPEALS. Me ae oy | , 


Generally © 


sant = appellant has Monding to’ appeal a Deciian es a Bugeat of Indian AE ee ae 

_.. fairs official granting fee, patent title to Indian trust land only if itcan 
be shown that the decision adversely affects his. or her enjoyment of a A oe 

_ legally Eres oetomt ae RE eer eeeaer Soin cca 208 


4gR" 


182.) 
182 


196 
- 508 
655 


~ 496 
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BUREAU OF INDIAN AFFAIRS—Continued | 
ADMINISTRATIVE APPEALS—Continued « ee 
-Generally—Continued — 


A 2. The Board of Indian ite is- fount by etaiites: secede. case : ae : 
and principles of judicial. self-restraint not to interfere with substantive | 
decisions of the BIA issued under its, discretionary AUTHOTItY: 1... c ec eeeeseeses — 


see 3. Following repeal of tribal law permitting appeal to the: Departrnént, appeal 


lant election candidate.at. Navajo tribal: election’ held: not. entitled to. 


: appeal.to the Secretary:from adverse determination by tribal council... 
- Act of Agents. of the United States... . 


1. A decision not to honor a setoff eo against an Individual: Indian Mcey 


= - 681 | 


- » Page - 


132 


952 


account for a debt owed:-to another agency of the Federal Government 


-. is not arbitrary, capricious,-or an abuse of discretion when it is. based - . 


on an examination of the funds potentially available for setoff, the 


~ basic necessities . of the. individual involved, and the: interest. of the . 
-United States in collecting judgment claims ::.........cecsssevsisssiocdovorspsoeincstensores id 
2.. When a plan for disbursement of funds in an Individual. Tadian Money ac- : 


49 


count has’ been approved, under 25 CFR 104.9 the Bureau of Indian afe- 8, 

fairs is obligated to disburse. funds in accordance with the provisions of ee oe 

“that plan. The denial of a request. to release all funds in violation ofan = 
| <eermres plan is, therefore, neither arbitrary, capricious, nor an. abuse see ® 


- of discretion aevaes eo ee sdesoncae Loner vecngeerascesseseees saunessaesennneeeee sian aves 


: | BUREAU OF LAND MANAGEMENT | ‘ 
_ (See also Mineral Leasing. Act—if meladed4 in this Index.) 


| - j ly Established. and. longstanding Departmental bitcrprotatians velaHiag! to: issu- . a 
eS ance of. oil.and gas leases are binding on all Departmental. employers era 


_ a “ — until such time as. they are eae by eormpetont eee oceanic ed a 
CLAIMS BY THE UNITED STATES - ees ee | Se ted 
ve Neg 1. Dagar in. the: Federal: Claims Collection Act’ of 1966, 81 v. S. Cc. 8 951-953 Be oa 


el 


(1976), and its implementing regulations i in 4 CFR Chapter Il repeals or : ; 
~ overrides. the authority of.the Secretary of the Interior to approve or... | 
.. disapprove. the use of funds in an. Individual Indian. Money. necoune for. ete 


the payment of debts of. the Indian: OWNET ensssssessejenee Clisaaibeea aces ates aclnauese tee : 
a. A decision not to honor a setoff request: against an Individual indian Money: at eae 
-. account for.a debt. owed to another agency of the Federal. Government aoe oS 


a ‘is not arbitrary, capricious, or an abuse of discretion when it-is based : : a 
on an. examination . of the funds potentially available for setoff, the ee ee 


, = basic necessities of the individual involved, and’ the 3 interest of the 
| _ United States in collecting judgment claims eeeatgel seressennesadeanscesseaneesseaseesnse 
COAL LEASES AND PERMITS ae | | 


‘Gee also,Mineral. Passing Act—if included i in this a is 
_ GENERALLY 


1..-When the Secretary changes his eonstruclion of an a higuous, statutory 


-provision ‘for reasons of policy and law, the new construction operates = 


49. 


prospectively only, and does. not operate to invalidate actions (issuance : 


of ase and Approval of lease trensiere) previously tae nn aes mae 


7 yas-289 0-83 43 
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- COAL LEASES AND PERMITS—Continued 
LEASES: 


1 ‘The position that only companies actually seatae: common. carrier. pail | 


Page 


roads and their “alter egos” are. prohibited from holding federal coal .. 


-Jeases by sec. 2(c) of the Mineral Lands’ Leasing Act and the. position 


. that affiliates. of such: companies are also prohibited are both reason- _ 

_ able, judicially defensible constructions of an ambiguous: provisions. of 

_ law. The: legislative. history of sec.. 2(c) fails to-answer clearly the ques- — 
tion whether affiliates of .railroad companies. are included : ‘in or exe 

cluded from the coverage of sec. 2(c).... meee hs wan hls vaeneaed glexeudhyjiitsrcsinas atisduacgvaney 


| CONSTITUTIONAL LAW > 
_- GENERALLY. © ~ 


ae The Boards of mppeala, Sf the Denareicats of ths Interior a6 not shave @ the 


authority to declare duly promulgetee Departmental Repuletions mals 
id or Unconstitutional :.....cic.cccccicssscssssesseccssscessscosescisecrseceressctelerseecvenecdsesensassedentes 


2. The Interior Board of Surface Mining and Reclamation Appeals is not the ~~ 
proper forum to decide constitutional i ABSUCS cise isco sscatevovansersdendssdassecedcsasadchores 7 


| CONTESTS AND PROTESTS | 
_ (See also. Administrative Procedure, Rules of Practice—if included. in this 
Index.) ; 

‘GENERALLY 

1. In an oil shale mining claim contest, the Government bears. only the 


burden of going forward with sufficient evidence to’ establish a prima 
facie case of invalidity; and the burden then shifts to the claimant to ° 
overcome this showing by a: preponderance of the evidence. ‘However, ° 


since abandonment and lack -of good ‘faith are questions of intent, the 
Government bears the: ultimate burden of proving these charges.........:.... 


2. Where evidence creates only inferences of lack of good faith.in the location - 
and holding of mining claims and fails to. show. clearly that these 
, claims were abandoned, these charges are not sustained detiieaxntalvats 


CONTRACTS “ 
(See also Appeals, Claims eee the United States, Delegation of Authority 
Labor, Rules of Practice—if included i ‘in this. dad) 
CONSTRUCTION AND OPERATION < 
Allowable Costs. 


1. Where the Board found that the entrees officer had unreasonably disal- | 


lowed certain costs in their entirety because: of the difficulty of alloca- 
bility, mainly resulting from subcontract work extending beyond. the 


date of acceptance of the final report for the required research study; - 


but also found that the contract work was timely performed, accepted 


as satisfactory, and was of considerable benefit to the Government; the: 
Board held, by the jury verdict. approach, that appellant was entitled to ~ 


_a portion of its claimed additional costs i in the amount of ae 000 ea 
Changes and Extras | : 


lL A claim for the cost of preparing’ a ‘technical’ invedtery of field ee and: 


- other data furnished by the Government is denied where the appellant 


_ alleges that some of the field tapes were missing and some of. the data. 


610 


71 


628 


588 


538 


350 
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| CONTRACTS—Continued * 2 sere wird. g Pu os ee Bee 
_ CONSTRUCTION AND OPERATION—Continued iC Cael atin 2 ePGek og Pea sie hr. , Na 
_ Changes and Extras—Continued °. oat | poe ee tae 
was received in a deplorable adiion. ba ie: Board finds that the ah 
concurrence of a Government representative in the taking‘of.the inven- _ 
tory did not provide a predicate-for the claim. asserted where the prepa-_ 
~~ ration of the inventory -was considered to be simply. an. exercise of a 
Pee management prerogative, irrespective of whether.such action. was to be 
‘« viewed as a means of facilitating contract performance or satisfying a 
_ -. contract: requirement for r the firaishing: of donulnpie rte documenta- pio = 
. bg Me LOUD cisstue uct cok edskoge did.) 2coslovcsc love cade kacastak cuussstesw es satts cacsadeedae cc tduat ott dunes dvatpeaavaeneiestes  - §30 - 
ee 2. A contractor’s. lait for the. ‘added cost of furnishing conerele: bees for | “Ee 
ee e lighting fixtures is denied where the contract required the. furnishing aa 
of an: operational. lighting system and there: were -other contract refer- 
ences to requirements for mounting and bases.:The omission of the ref- 
e erenced detail for the bases on: the applicable drawing was .an obvious 


. omission:that. placed-on the. contractor a duty to inquire ....cchc.escscsesseeees - 597. 
3. A claim for added :work to create a swale.in roadways. is allowed. wheté. the 
. drawing shows.the ig oe to contain. the required, swale.. ate eibaiode (597 


; -Contenét Clauses ‘ = ) | 
- 1. The Board denies a contractor’ 's-claim for interest | upon. Governmént 
delays in paying invoices in undisputed amounts where it finds. neither ~~ 


a statutory nor a contractual basis for recovery of the interest claimed. a 111 ae we 


2. A Government’s motion. for summary judgment i is granted and an appeal is — 
dismissed where in connection with a claim for interest for the Govern- — 
*. ment’s delay in making - progress. payment ‘the Board firids there is no 
- genuine ‘issue of material’ fact. and that neither the payments clause | 
nor the Contract Disputes Act: of 1978 authorize. the payment of inter- be 
"est on undisputed underlying claims on which the claim for interest | a es 
Geo based ... Sovsndetudaeae teh sha sS lous bee cravaescsivOUnausud bes iavaveciecotensdabeddeastasbe etedsaeseotendss eben a) ae 
BL A claim for breach of. warranty is-not dstabliahed ‘under a contract calling = 
. _. for the furnishing of an audiovisual system where the Government as- © 
: : ‘serts that the system was defective at. the time of acceptance and the — 
fe Board finds that. the: nonlatent preexisting. defects forming the basis. of | 
the warranty claim were not excluded from the coverage of the stand- — 
ard inspection clause making acceptance. conclusive, except as euch 


latent. defects, fraud, or such gross mistakes as amount to. fraud. sevenegecsenes . 449 2 


| "Differing Site Conditions (Changed Conditions) aa | 
ge Tn: a ‘differing -site condition claim under a contract for Be aiiens obee a 
PF tunnel in the Central Arizona Project. where consulting geologists, re-_ 
tained by three different. bidders as well as the manufacturer of the 
_ tunneling machine, each independently concluded that the geological. - 
-” data furnished by the Bureau of Reclamation indicated there would be 
sufficient standup time in the top and sides of the tunnel to permit in- _ 
-‘stallation of tunnel supports in accordance with the specifications, the 
Board found a differing site condition existed when the contractor en- 
countered large blocks of rock with no standup time which fell immedi- 
ately out of the top and sides-of the tunnel, interfering with the cutter- 
head of the tunneling machine. and with placement of the precast con- cae | 
=~ crete ae for puppor ang and lining the tunnel. beta aesueaes ueitiecheesie o. Loo... 


c z 684 7 ; 
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CONTRACTS—Continued 
_ CONSTRUCTION AND OPERATION—Continued 
Differing. Site Conditions (Changed Conditions)—Continued: 


> 2. i two. separate differing site condition claims where the contrarian oe = 
tered soft-invert, which. would not ‘support the weight of the tunneling ae 
_ machine, the Board found that a differing site condition existed when’ _ 
_. the machine encountered a9-foot layer of. clay between two drill holes, 
. neither. of which: showed a layer of clay; but.the Board found. there “was i, 
-.. -no differing site’ ‘condition when the machine encountered. very soft’ 
rock between two drill holes where only 45 and 50 percent.of the core 
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material was recovered from the drill holes'and the lack of recovery 


Drawings and. Specifications 


1. A. contractor’ Ss ‘claim for the aaded: ‘cost ‘of fiirnishing: éoncnee tenes. toe 
lighting fixtures is denied where ‘the contract required the furnishing re 

of an operational lighting. system | and. there were other contract refer-__ 
“ences to requirements for mounting. and bases. ‘The omission. of the ref- 
~-erenced detail for the bases on the. applicable drawing was an obvious S 

omission that placed on the contractor a duty: to inquire. spdaeudieabaiiaeuasaisules 
2, A claim for added ‘work to create a swale in roadways i is allowed where the /.-. © 
i oe drawing shows the existing subbase to contain the eduired swale. ae 


- Duty. to Inquire - 


OLA contractor’ Ss cia for: eh eilded cost of faeiitehing’ eoriciete: paces for ‘a 
a ae lighting fixtures is denied where the contract required the furnishing ae 
_. Of an operational lighting system and: there were other contract refer-- 
_ ences to requirements for mounting and bases: The omission of the ref§ | 
erenced detail for the bases on the applicable drawing was an ‘obvious. So 
. omission that placed on the contractor a duty tO INQUILE ..esessecsesssccssveeceesee Pia 
2 A claim for added: work. to create a swale in roadways i is allowed ie the gar ae 
_ drawing. shows. the existing subbase to contain the required swale. ae 


- General Rules of Construction 


sa The Board denies a contractor’: Ss claim. re interest feed upon Georatent a 
delays i in paying invoices in ‘undisputed: amounts where it finds neither 7 
a statutory nor. a contractual basis for recovery of the interest claimed .. 


_ indicated that soft material, not: suitable for coring, “was. Been at the a 
: ‘invert level. adcaseriee SiMLaw aioe isihesta sas viiiesad oieuanes ia DTA Gaeed hl aA in : 
| 3. “Whete the senteacion selected a. Teference pack of the iansel to establish a 
normal cost of excavation for comparison :with greater costs: in: the | 
= claim reach of the tunnel, but the evidence. showed” that. some costs e 
"were understated in.the reference reach and other costs were:overstat- 
ed in ‘the. claim reach, the Board found the contractor’ S. approach: to be - 
| _ unacceptable as a basis. for an equitable. adjustment: and resorted to the. 
jury. verdict. method aor r determining the. amount of the eae ad- 
: justment.. ae ee bias irpabsasciiieiguv orp euevalestianegovaste aaerrasnends 


1540 


597. 


‘597 


sor" : 


1897 


BA 
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_ CONSTRUCTION AND OPERATION—Continued | i a ee 
‘Labor Laws — ie 


re The Board denies a: Goverment sition to diainia’ an. - appeal iedicaiad ms 
upon: the ground, inter alia, ‘that: the Disputes Concerning Labor Stand- 
_ ards clause gives the: Department: of Labor the- authority to decide dis- | 
puted questions: arising out of the Davis-Bacon Act; where the’ record 
“indicates that almost two-thirds of the amount withheld from a prime 
contractor by reason of. Davis-Bacon- Act violations by its’subcontractor | 
appears: to represent amounts owed’ by the subcontractor to the Federal ._ 
or to a state government and thus present questions for resolution: by 
. the Board. incident to its authority to every mapa! between the ee 
” - parties to the Coritract :...:sisevvieibasaiaces. rere Eeenovavesarasttecss iipobostedbasgucnasde ecricasee 865 
Subcontractors and Suppliers ~ 2 | sh eee . 
1. A ‘claim for rental of. blowout. prevention equipment used in- ‘drilling a Well 
under a Government prime contract is'denied where the: supplier of the 
a equipment alleges that the equipment was furnished: pursuant. to oral . 
-.. orders received from a. Government. employée but the employee named 
is ~ denies: having placed any: orders with the supplier and the-supplier’s. 3 
own order‘forms. show: the ‘orders in ‘question. to have been: -placed by wT Be. 
the prime contractor. The appellant’s s claim. predicated upon a benefit. > 
7 tor the Government is dismissed: ‘since; irrespective of any. benefit: de- | ns 
_.. -rived from having the rental equipment used in: drilling: the wellcove 
~ ered by’ the prime contract, the > Board has no ira over contracts - hes 


“PMmppl ed Br DgW oicocid.cinssckes sca ssecccdesactodeochecahtczehcdstdes 000d) Minan pcdetcnasaaiOl ustarcaasuvoese ee, de etre. 


| Be ‘The Board -denies a’ (Goverament: motion. to-  aiamise. an: appeal: “Gedicatad’ - 


_ upon the ground, inter alia, that: the Disputes Concerning Labor Stand-- . . - » ee, 
_ “ards clause gives the: Department of Labor the authority to-decide. dig 2%, 


Fae ‘puted: questions arising: out of the Davis-Bacon: Act, where. the record — ; — a 
~ - indicates that almost. two-thirds of the amount withheld from a. prime’ 


| contractor by. reason of Davis-Bacon Act violations by its subcontractor — oe ee 


: - - appears to represent amounts owed by the subcontractor to the Federal . : 
or to.a state. government’ and thus present questions. for. resolution by Wii, ed 
“ure “s the Board incident to its # auithority, to Re ae ta disputes between. the eo 


- parties to. the contract... are parar ae gar aetna - 365 = 


4 Third Persons. . - oo ae. 
rae ae claim for rental of blowout prevéntion equipment’ ‘used 3 in ; drilling a well Z 
| under: a Government. prime contract is ‘denied where the supplier of the 3 
equipment alleges that the equipment was furnished pursuant to‘oral 
orders received from a Government employee but the employee named - 
-.denies having placed any orders ‘with the supplier and the supplier’s 
own: order’ forms show. the orders in question to have. been placed: by - 
_- the: prime contractor. The appellant’s claim predicated upon a benefit 
~ to the: Government ‘is ‘dismissed. ‘since, irrespective. of any benefit: de- 
“rived from having the ‘rental equipment used in drilling the well cov- 
ered by the prime contract, » the poare: has no Haars over contracts 
ao implied 1 in 0 LAW sess acai evalua ci Roan ree rae ere Cr ener 92. 


CONTRACTS—Continued _ ae a 2 7 : ie es ieee Seas 


oe CONSTRUCTION AND. OPERATION Continued 


_ Waiver and Estoppel. - 
L ‘Upon finding that. the Governitent. wale thie sacle a spiea aes for ee 
_~ performance .of:a fixed-price. construction. contract by permitting the | 
- . contractor to work after:default, failed to fix a new specific completion a 
. date. after . -waiver, ‘and failed to prove abandonment. or anticipatory — 
breach on the part of the contractor after the waiver, the Board holds 
__ the contractor to have been wrongfully. terminated for. default. and enti- 
: tled to have the termination for default converted to a | termination. for Ss 
the convenience of the Government .. ae ae noe Seanasiued? WOO" 
Warranties oan | eee ee ee ee ee ey i 
=o The Government failed t to Gustait: its pordae. of proving bate the imuitand! | 
| tioning of discharge. gate valves required for an. irrigation system -was-:. 
= due to the valves. not meeting: the. requirements: of the Specifications 
as denne in the. irrigation system io, keep Suk: damaging foreign. matter. oP, 
__ Noted by the Board was the fact that.under the maintenance warranty a 
- provision on which the Government’s claim. is based, the contractor.is 
not responsible. for: repairing defects or failures due -to negligence i in the 


- operation of the irrigation system. by the. Government or its agents... 380 | 


2 The Board. denies a claim for interest on an amount obtained by the Gov. 
-ernment from an interest-bearing escrow: retention account to satisfy 
«its claim of, breach. of a maintenance warranty (the interest claimed. i is 
the amount that would have been earned in the escrow. account on. the — 
~ gum. taken. by. the Government. from the time. taken . until the time 
oo. paid). The.denial. is. predicated upon the absence of any clause in the 
contract authorizing: the payment of the type of interest claimed and 
the fact that the only statute authorizing. the payment. of. interest on 
claims against the. Government. is the Contract Disputes ‘Act. of .1978, 
under which. interest is. paid on claims from. the time. they a are present- a 
- ed to the contracting Officer for decision ....ssccssssscsssssesssssseesssnsessecssseescensseeesee a) ae 
3. A claim: for breach of warranty is not established. ander a ‘contract calling Jn 8 
_~. for the furnishing of an audiovisual system where the Government:as-- ~~ 
_serts that the system was defective at the time of acceptance and the | 
- Board finds that the nonlatent. preexisting. defects forming the basis of. 
» the warranty claim were not.excluded from the coverage of the stand- 
ard inspection ‘clause making. acceptance conclusive, except. as regards _2 
. . latent defects, fraud, or such gross mistakes as amount to fraud. csaszenseas .-.« SAAD, 
“CONTRACT DISPUTES ACT OF 1978 | ee te Soe S| € 
Interest’ z eee 
A The. Board denies : a aie for. interest on an amount chai by. the Gov- ae 
= ernment from an interest-bearing escrow retention. account to’ satisfy — | 
its: claim. of breach ofa maintenance warranty. (the interest claimed is. 
the amount that. would have. been earned i in the escrow. account on. the 
_ sum. taken by. the Government. from. the. time. taken until the time _ 
paid). The denial is predicated upon ‘the absence of any clause’ in the 
. contract authorizing the payment of the type of interest claimed and - 
_ the fact that the only statute authorizing the payment of interest on 
_' claims against the. Government is the Contract Disputes Act of 1978, 
under which interest is paid on claims from. the time they are presen: i 2 
ed to the contracting officer for decision L sesvessessveconsssnsesegeacssectensensossessors¥e Race t, ‘poli © 
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CONTRACTS—Continued eee te Sa? Be Se 11 ee age, cet * 
- CONTRACT DISPUTES ACT OF 1978—Continued _ | arene i, teh, de A ae 
‘Interest—Continued — : ~ 
2. The Board.denies:a contractor's claim for. interest based upon, \ Government : 
delays. in. paying invoices in undisputed amounts where. it finds neither ; 
a statutory nor a contractual basis for recovery of the interest. claimed.. 111 
3. A Government’s’ motion for. summary. judgment is granted. and an.appeal. is 
z ‘dismissed where in connection with a.claim for.interest for the Govern- 
ment’s delay. in making progress payment the. Board finds. there i is. no - 
genuine..issue of. material fact and. that neither the payments | clause 
_ nor the Contract Disputes Act of 1978 authorize the: payment of inter- 
est on undisputed underlying claims on which the claim. for interest is. 


y urisdiction. | 
1. A claim for rental of blowout inevention iit mek ued in drilling a. well 
- under a Government prime contract is denied where the supplier.of the 
Bs equipment alleges that the equipment was furnished pursuant to oral 
- “ orders received from a Government employee but the employee named — 
- denies having. placed. any orders .with the supplier and the supplier’s 
own order forms show. the orders in question to. have. been placed by 
- ~*the prime contractor. The appellant’s claim predicated: upon. a benefit | 
to the Government is: dismissed since, itrespective of any :benefit de = - 
rived. from having the rental equipment used i in drilling the well cov- “os 
_ ered by the prime contract, ‘the ‘Board. has no quiedicncn over contracts . 


- implied i in’ law. oe oe eee Fe SORES REA AESH HSA AASSEHSEAESHHSAASSEHEEACESSSAEAASCSSEHSAAESSHHASCSH HP EAASHEER ELAPSED CT HORE F EG ESETE ¥ . . 92 7 . : 


“ i 2. The Board: denies a. Goverumient motion: i. 5 dies an: Sposa Gredicated 
oe ‘upon the ground, inter alia, that the Disputes Concerning Labor Stand- 
- ards ‘clause: gives the Department.of Labor the authority to decide diss 
-. -puted. questions arising: out of. the. Davis-Bacon Act, where. the. record ; 
_ indicates that almost two-thirds of the amount. withheld from a ‘prime 
--- contractor by reason: of Davis-Bacon Act violations by its subcontractor 
_-~ appears: to represent: amounts owed by: the subcontractor to the Federal 
_ or'to'a state government and thus. present: questions for resolution by <2 
vs ‘the. Board: incident; to. its. seuuliority. to. adjudicate: disputes between: ‘the oo 
‘parties to the: Comtract :..c...ccissesilisessssousssestoecessenestesees hsancesenediclasbadieassncacnsesezesee 865 
3. A Government’ motion to. ausitiiss? an ‘appeal on: the Ra that the. con- oo 
_ tracting officer. had neither issued: nor been: requested to. issue: a final 
.. decision is denied, where.the Board: finds (i). that the: appellant: ‘was War- 
‘ranted ‘In: treating. ‘a contracting officer’s disclaimer of any responsibili- 
- ty for adjudicating a dispute as a final decision, and (ii). that no. useful . 
purpose would be served by remanding.a case to the contracting officer 
for a decision when. the Government's announced position is that the . 
_ contracting officer has no authority to. render a decision relating to. 
eee determinations under de Davis-Bacon ite secs aoe anesvastasthol inseqidceonseaenss 369° 


_ CONTRACTS—Continued — 
‘DISPUTES AND REMEDIES 


_. BurdenofProof | ee es ae 
1 pice Government fated: i: sustain. its birder of proving : that the malta a4 


tioning of discharge gate valves required for an. irrigation system was _ 
_ due to the ‘valves not. meeting the: requirements _ of the. specifications oa 
- rather. than a result of the Government’s: failure to provide a filtering re 
device i ‘in: ‘the irrigation system to keep out damaging foreign. matter. aa 


| “rotision’ on which the. Government's claim i is: pased; the éontractor. is 


“not responsible for repairing defects or failures-due: to negligence in thes. | 


“operation: of the: irrigation system by the Government « or its agents... : 


02 ‘The Board denies.a claim for interest on an amount obtained by the Gov- wah 


for the changed: WOE Fat ees aes ies sani cde tees ny 
4 A ‘default: termination of a: éontract, for. failure to Bae progress: SO. As. ta ant 
_ endanger performance is. sustained where atthe. time of termination ms 


2. ernment. from an interest-bearing escrow retention ‘account to. satisfy oF 

-. its claim of. breach of a maintenance: warranty (the interest claimed is. 
the. amount: that. would have been earned in the escrow account on the: Soe ee ae 
aa “sum. taken by the Government from time taken until. the time paid). ok 2 oa 
~The denial is:predicated upon the absence of any: clause in the contract oy 
¥ authorizing. the payment of the type. of. interest. claimed: and the fact 
that the only statute authorizing the payment. of interest, on claims ~ 
against the Government is the Contract Disputes Act of 197 8, under 
| which. interest. is paid on claims from the time they are presented to a 
ja OE the contracting officer for eCisiON .ficeeejeceeeioedgdieeseoeeeneiie Se er Re aes ER 
“8 A \ construction contractor’s claim for substantial increases in equitable ad- 7 
Mee. justments allowed by: the. contracting officer. for directed changes is oe 

denied where the: Board finds. that appellant: has failed to sustain. the a 
| ~ burden of proving a causal: connection between the costs claimed and , ee 
the alleged Government actions, and failed.to provide reliable cost: data 


"-. to show-the Government computations: were e-inadequate: compensation a ee Ge 


oe the contractor’ was far behind the monthly. schedule: and the principal. ve - 
grounds relied upon the: appellant ‘as an excusable cause of delay was 


: << the. failure by the. Government to conform ‘to: an. ‘industry practice for . 
Bey which, however, no ‘proof was. offered. ‘and which. would not constitute 


an excusable cause of delay even if shown:to exist, where, as here, thé = 


as Government: either (i) denies the contentions advanced: by. the appellant 

_. relying upon. evidence of- record in. support of the. denial: or Gi) shows Sea 
the. contentions to he irrelevant: to. the ur of excusable | cause of sae 
2 ~ delay... Costes i aceisesevin passattes Ss tsi ca teeta Bs ad andes det eae oo eee | 
‘6 A claim for the cost of preparing ‘a tech Aiea inventory of field Ghee and oe _ 
_ » other data furnished by the Government i is denied where the appellant. i. 
alleges that: some of the field tapes were missing and some of the data 
- was received ina deplorable condition, but the Board finds that. the ee ees 

| . concurrence of a Government representative: in the taking of the i inven- 0 


= : tory did:not provide a predicate for the claim asserted where the prepa- — é a 
. ration of. the. inventory was considered to. be. simply. an exercise of a 


an om management. prerogative, irrespective of whether such action was to be 7 | : or Sf. oe 
“viewed as a.means of facilitating contract. performance. or satisfying Be ee 


rg ; -contract requirement. f for the ‘furnishing of  demutiplerng: documente- gah 


a ee 
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-CONTRACTS—Continued | eats Pr eee eee Ce eee re 
eae _ DISPUTES AND REMEDIES—Conténued_ --4 ia a TSO" et BB ote a 
‘Equitable Adjustments . Bee Be PLES. 4 
zt Where the contractor selected ; a reference oak of ‘ie earned’ to éetabliah ee = 
_.. ‘normal. cost. of. excavation. for: comparison. with: greater | costs | in the © 
“claim reach. of the tunnel,but the evidence showed that some costs. 
ae ~ were understated ‘in. the. yeference reach and other costs were. overstat- ae 
a ed inthe: claim: ‘reach, the. Board. found the contractor’ S. ‘approach to: be 
fee unacceptable as .a basis for an equitable: adjustment and resorted to the in 
jury. verdict, method for. determining: the. amount: of the equitable ad- ee 
- _ justment.. EG ee oe amen De ules at eeieadtiu au. Sloe, 
Jurisdiction: ee ae eee ee ae 5 aes A fUP Moe hs a | 7 ma 
Zs The Board . ‘denies a Goverment aeriees te ‘diamias an’ ‘appeal predicated ‘on 
pon. the ground, inter. alia, that the Disputes Concerning Labor Stand- m 


e ards clause gives the Department of Labor the authority to decide ‘dis- ee ee 


Hae puted questions: arising out-of the. Davis-Bacon Act, where. the record 
_. indicates that almost two-thirds. of the: amount withheld from a prime 
a contractor by: reason of Davis-Bacon Act:violations by its subcontractor. ee 
aoe appears to: represent amounts owed by the subcontractor tothe Federal 
or to a state government and thus present. quéstions: for resolution by pe ae 
the Board incident to ‘its authority to adiudicete: disputes between the a 


parties to the CONETACE -..seseeersicstes Ss esuegt etgcititsd ots gies Gtaads meskes: eecieeas ate nea 365 6 eee ae 


7 A Government. motion to dismiss an: eral on ‘the grounds that the | con-. 
Oe hs -tracting officer had neither: issued nor been requested. to issue-a final’ =~ 
=, decision is denied, where the Board finds (i) that the appellant 1 was War- | 
- ranted'in treating a contracting officer’s disclaimer of any. responsibili- i 
_ ty for adjudicating a dispute as a final decision, and (ii) that no useful — 
purpose would be served by: ‘remanding a case to the contracting officer 72 
- . for.a decision when the Government's. announced position is that: the ot, a dexe 
~ contracting officer’ has no authority. to render a decision. relating to. oe 


wage determinations under the Davis-Bacon BEE iets seen eon ® 365 _ 


| “Termination for Default - 
Generally = i rs i at | Re 
Jb Upon finding that. the Govertiment a the original 1 completion dite for et, 
a “performancé: ‘of a’ fixed-price: construction contract: by permitting the : 
contractor 'to work after default, failed to fix a new specific completion = __ 
ete oe date after waiver, and failed. to prove abandonment: or” anticipatory e ey 
». breach on the part of the contractor after the waiver, the Board holds’ 
». the contractor to have been wrongfully terminated for default arid enti: . 
tled to have the termination for. default converted to a ' termination for 2a 
the convenience of the Government .........csscssssecesscssssecssrecioveegseesecanessseceneeessive: 100°: 
2. . Where the contractor partially. delivered Sleceenic timer Gunite hich failed ee 
; “to substantially conform: with the. contract. specifications, and the con- Sn 
| tractor fails to show: that the specifications were otherwise. deficient.or 
“that its failure to’ timely deliver acceptable. units within: ‘the. contract = = 
or performance period. was the result of excusable: cause of delay, the Gov- a 7 


690 = = INDEX-DIGEST 


- CONTRACTS—Continued —— 5 ee eee Bagel « 
- FORMATION AND VALIDITY — . eae Pas ; ee 
Cost- type Contracts — 3 of 
L Where the Government. entered. into a re source, er piie tise: con-. 
tract. with appellant for the purpose of conducting a research and anal-. ae 
.., ysis study to determine-the toxicity of certain gases emanating from a | 
_. citrate process used: for flue gas desulfurization in the operation of. 
mines, and appellant: entered into a subcontract. with a University to. 
accomplish the major. portion of the required research; the Board found. . 
that the Government. was not involved in the formation or preparation _ 
- of the subcontract, and that although they may have intended'to enter _ 
into a firm, fixed-price. contract, the contracting parties did, in fact; by ~ 
_ the clear and unambiguous language employes enter into a cost-reim- wf 
bursement type contract ............: haces eee Av ntietaetoneaeuuedie a: & BOW ci 
2. A claim for an overrun of a coat-plus fixed-fee contract is sustained hate 
the overrun resulted from increased overhead rates. during appellant’s | 
fiscal year after completion of contract performance, and failure to give 
_ advance notice in. accordance with the Limitation of Cost Clause is ex- 
; cused where through no fault or inadequacy of. appellant’s. accounting 
or business acquisition procedures, he had no reason to believe, during 7 
performance, that an overrun would OCCUF......... secpatuneeialeniaeets asbassecebeaescesitsas — -§64 
3. A contractor’s claim for crediting the value of equipment returned to the 3 
Government against disallowed costs under a cost reimbursement con- 
‘tract is denied because the cost. of the equipment was allowed against 
contract expenditures and title to the equipment was in the Govern- 
ment. A second claim that the contract was converted to a fixed price 
_ type or that the Government had approved a markup on a subcontract 
of the entire project to a wholly owned subsidiary was denied for lack 
of credible. evidence that the markup provision was. bredentee to the - 
contracting officer for " APpro Gil ccsrwscicaaatevdsessintasadeastyuboateansiaer iascihussara iad 2 FOO 


Implied and Co-structive Contra Ss Hae ie | | 
1. A claim for rental of blowout prevention sai aaeal asa in drilling.a well ; 
under a Government prime-contract is denied where the supplier of the 
_ equipment. alleges that the equipment was furnished pursuant to oral 
orders received from a Government employee but the employee named. 
denies having placed any orders with the supplier and the supplier’s 
own order forms show the: orders in question to. have been placed by. 

. the prime contractor. The appellant’s claim predicated upon a. benefit 
‘to the Government | is: dismissed since, irrespective of any benefit de- 
rived from having the rental equipment used in drilling the well cov- 
ered by the prime contract, the Board has no Juriadiction over contracts _ 
PIM PIIO Tah. NAW esx cccestevadaciosccas olcushiis inavdp ese oie aues sabes alvucs ev cdul then cdectsded sclcosbicdeslwesedes QQ 

2. The Board found that there was no ienplied contract with the Government | 
where a management consultant submitted - a. second proposal for 50: 
_Inan-days of service to a private corporation. established by the Black-: 
feet Indian Tribe after the consultant’s initial proposal concealed the 
extent of the service ‘contemplated and did not indicate that any addi- 
tional service would be. required. Payment for the service in the initial 

_. proposal by a government grant to the tribe did not give rise to an obli- 

gation to pay for the service in the second proposal since there was no 
Government acceptance of the second proposal and all assurances. that 

. the consultant. would continue to be paid came from. ‘Persons outside ae 
- the Government nnvnrrnri scyenueeneatle sb etetne cette athe rin Neate See ABS 


-INDEX-DIGEST 


aes CONTRACTS—Continued _ 
_ PERFORMANCE OR DEFAULT © 


Acceptance of Pertarineiice ie ee se en 


' 1. A-claim by the Government for a. seat ie tO the deletion: of | a: specifica 


tion requirement for calcium chloride in a’ roadway base course is — a at 
. denied. where the purported deletion. was made by an unauthorized 


_ person and the nonspecification | base course was accepted by the Gov- 
ernment with Buoy icoee at the. omission of calcium chloride sone sethaed ce : 


‘ CONTRACTS — Set ee 
| ‘Excusable Delays eae ae i ee 


i” A default termination ‘ ‘of a conncts ie eae is tate progress so as to ; : 
- endanger: performance is sustained where at the time of termination 


~ the contractor was far behind the monthly schedule and the principal. 


_ grounds relied upon. by. the appellant’ as.an excusable cause of. delay } 


was the failure by the Government to conform to .an industry practice 


| * for’ which, however, no proof ‘was offered and which. would not consti- 


tute an excusable cause of delay even if shown to exist, where, as here, . 


the Government either (i): denies the contentions advanced by the ap- 


- pellant relying upon evidence of record in ‘support of the: denial or (ii) 
_ shows the contentions: to be irrelevant to the question of excusable. 
cause of cs as sobaenute | er nisddenesessecensescsoeasenessseasnssaseencasostaasen Sia: 


Inspection — 


529 


A A claim for. the costs of ejected. concrete’ for failixre to theet the air content e - 
“requirement of the contract is sustained. where the test. instrument’ ine 
dicating’ nonspecification results was. not an approved | standard for 


measurement and cent with ¢ an. appt instrument v was not Hmely ey ne 
; ae - 597 ; 


ce EQUITABLE ADJUDICATION 
an GENERALLY | 


L The Department is is not barred by the equitable dostrinés of iaches or waiver 
- from declaring oil shale placer mining claims null and void, since, until. 

~ patent issues, it has. the power and duty to invalidate adverse interests e 

ai in public lands as rod by governing laws... i aa | 


ESTOPPEL - 


A. Estoppel will: not tie ceil the United States wie tite is no soviienee 
- ... of an affirmative misrepresentation or an affirmative concealment of a. - 


539 


material fact by the. Government and the party: asserting the estoppel _ a 3 


cannot claim ignorance of the true facts because the: facts area matter 
_of public record Podaeorscsccnsereeourens sesesscsnestvestsnesessensnets aaeoes wesbitevadaesenecseensnnsesesseneenasesseens 


a [EVIDENCE 


‘BURDEN OF PROOF 


A9T 


ie Where the Board. cane a. Government, eenteek: for: additional eden oe 
needed to ascertain whether a “mineral: patent applicant has made a 


: discovery, the burden of establishing a prima facie case ‘is properly as- 


signed to the’ Comin eae ces ave 
a ‘PRIMA FACIE CASE a ee ee ve 


7 In an. oil shale mining claim - ‘contest, the Government bears only ‘the 


burden of going forward with sufficient: evidence to establish a. prima 


~ facie. case of invalidity, and: the burden then shifts to the claimant to 


_ overcome this showing by a preponderance. of the evidence. However, 


_ ‘since abandonment and lack of good faith are questions of intent, a ie ee 
588 


3 | Government pee the ultimate burden. of proving these Rel ae eins k 


ior = 


oe -EVIDENCE—Continued 
. PRIMA FACIE CASE—Continued — 


| INDEX-DIGEST. 


2.. Where evidence creates only inferences of. lack of good faith’ in ike. ipcation tee 


- and holding of mining” claims and fails. to; show . clearly. that these - 7 
claims were abandoned, these: charges are not sustained ... ee a Poe 


FEDERAL LAND POLICY AND MANAGEMENT ACT. OF 1976 
_ See also Hearings—if i oo in this Index... = 
“GENERALLY 5 Sh Bee a TEE <s ee . Lo iy he ge 
pe Where lands are sinew i: public land ocr within ihe jurisdiction of a 

; as the Bureau of Land Management, such lands are not. formally. under 


. the administration of the Department of: Transportation, and 48 U.S.C. 


538 


8 1714() (1976). does not. apply.to require the consent of the Secretary of 


. Transportation to conveyance of such. land toa Native, corporation by a ey 
the Bureau of Land Management under ANCSA .2.....csssscsvsssssssescnnseccsseceen ee 


2. ‘The Secretary’ s power to delegate his withdrawal. authority i is ‘limited by 43 


USC. -§1714(a) (1976). Where lands under withdrawal.for other pur- | 
~ poses are withdrawn for Native selection by § lax) of ANCSA, sub-. 
ject to § 3(e) of the Act, such withdrawal is: mandated by Congress and 


authority to revoke the previous withdrawal, as between the Secretary 


--and the Bureau of Land Management, is not-in ISSUE secercessonseciesnbecasrrvecderens 


" RIGHTS- OF-WAY 


1. While sec. 504(g) of the Federal Land Policy and Management Act of 1976, a 
_ 48 U.S.C. § 1764(g) (1976), indicates that the Secretary of the Interior . 
~~ may. charge less ‘than fair market. value. for an annual right-of-way 
rental, ‘including no charge, the legislative history of that provision re- 
-veals that Congress. intended that. free use be-restricted to agencies of 
‘the Federal Government and to those situations where the cneree is. 
‘token and the cost of collection unduly large ..vs.cccccssssecosessesssesseessesseseselereions 
ae Under sec. 504(g) of the Federal Land Policy and Masiagement ‘Act of 1976. - 
43 U.S.C. § 1764(g) (1976), the Secretary of the Interior may charge less" _ 
_ than: fair market value for a right-of-way rental. The regulation, 43°. 
_ CFR 2808.1-2(c), implementing that provision sets forth the circum-: 
‘ stances under which no fee or a fee less than fair market rental may be - 
- authorized; however, ‘it specifically excludes cooperatives whose princi- 
- pal source of revenue is customer charges from such consideration... 


FEES : 


- (See. also Accounts—if included | in this oe i 


1. While sec. 504(g) of the Federal Land ‘Policy a Maniigemenit Act: of 1976, 
os 43 -U.S.C.: § 1764(g) (1976), indicates that the Secretary of the Interior — 


may charge less than. fair market value for an annual right-o f-way 


rental, including no charge, the legislative history of that provision re- ae 
~ veals that Congress: intended that free use be restricted to agencies of a 


ee ~ the ‘Federal: Government and to those situations where the charge i is 


3 token and the cost of collection unduly. ei: ee eae nee gene ere eer 


180 


118° 


as 227 | 
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Pe 


72. ‘Under sec. 504(g) of the Federal Land Policy. and Management Act of 1976, ee 


on . pal source of revenue is customer charges from ue ee 


43° US. C. § 1764(g) (1976), the Secretary of the Interior may charge less ah 

than fair market. value for a right-of-way rental. The regulation, . AB . 

+o CFR 2808. 1-2(),. implementing. that provision sets: forth the -circum- a 
stances under which no fee or.a fee less than fair market rental maybe ~— 


authorized; however, ‘it specifically excludes cooperatives whose princi- Sree 


| GEOTHERMAL LEASES. . 
Bee also agus Mineral Leasing Act—if included i in this Index) 


‘ =. (GEOTHERMAL LEASES—Continued ~ 
ey : KNOWN GEOTHERMAL, RESOURCES AREA. 


"INDEX-DIGEST 


ee An application for.a denen pentye geothermal resources jens! must te re 2 - . 
jected if the land: sought ‘i is: within:a known. geothermal. resources area. 


and no evidence has been presented aaa the ie determination was. 
TTL OPET OR 5, sacs siss sess tb iecsvancnseasaesscouactesaenosieddoresesscursasioseassenes d Fesusdeascenivonesends indesauetegecesd’ 7 


_ LANDS SUBJECT TO * 


LA reservation of‘ ‘all minerals” in a patent ‘of public lands Sursuaat € to sec. 
“8 of the Taylor Grazing Act of June 28, 1984, as amended, 48 :U.S. C. A. 


§ 315g (repealed 1976), reserves to the United ‘States geothermal re. - 


sources underlying the patented lands. The: reserved geothermal re- 


. sources are subject. to leasing only under the Geothermal Sean) Act, ‘BO: = 
USC. §§ 1001- 1025 (1976)... ede eae i aaaiteiaes Sh eiten oe 


NONCOMPETITIVE LEASES - 


| LL An n application : for a noncompetitive geothermal resources lease must be gs _ 
~ jected if the. land sought is within. a known geothermal resources: area 
~ and, no evidence has been. presented, that: the: KGRA: determination was - 
in error. tieseessansnsavenenvenstarhidaseneesenens ‘need aieaeel puabesecoeusiigr ise saees aigaescietlarsuaaslaes arinastale : 


oe ~_ PATENTED OR ENTERED LANDS- 


“A9T - 


497 


J A reservation of “all aoe ina cient of f public lands pursiiarit ae sec. ec. Se, 


8 of the Taylor Grazing Act of June.28, 1984, as amended, 48 US.C.A. | 


Coa g 315g (repealed 1976), reserves to ‘the: United States. geothermal rer. = . 
sources’ underlying the patented» lands: The reserved: geothermal re- 


ee : “sources are subject to leasing only under the Geothermal Steam Act, 30. oes 
- US.C. §§ 1001-1025 a acapeaear Tawa es ae 


i i INDIAN CHILD. WELFARE ACT OF 1978 


_ FINANCIAL GRANT APPLICATIONS ae 
Funding’ Pas Sey ae 


a 7 cL Under pibien regulations,” areas 5 officially dedigtiated to be on “or. ae 


near an Indian reservation” are. considered part: of the reservation for. 


purposes of funding social services programs: Departmental. regulations = | 

Paes implementing: the Indian Child: ‘Welfare Act of 1978 do not permit an | 

-. ‘Indian tribe to combine ‘with a social services corporation: within an | 
area designated ‘ “near reservation” for. social. services funding. see ar : 7 


+, “INDIAN. LANDS" 


vy | 


See also — of Land, Indian Probate, Rightsof Way-it indluded’ Ain - 


- this Index.) ~ 
_ ALLOTMENTS: 


Alienation | 
al Under Departmental and judicial preeeieae the Seis of the interior 


..has the authority to give retroactive. approval to. the conveyance of | 
Indian trust or restricted land despite the fact that, the tae eranion | 


_ has died before approval i TS, SUV ON acc csivicvles ices accuses easiest cv enccadcciced-e eos 


a The Secretary or his delegate has the authority to approve a conveyance of 
_ Indian trust or restricted land after the death of the Indian’ ‘grantor if - 
the Secretary is satisfied that the consideration for the conveyance was 
adequate; the. grantor received ‘the: consideration; and there was no. - 

a fraud, over cechme. 2 or other r illegality i in r the procurement of the con- 

: veyance.... sadaesins aeeeseedcesesennegsssnepeasnnenenentatenesease arecdanerecenenstecciveneonseceanoatsannsesteeneensen || 
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INDIAN LANDS—Continued = 
ASSIGNMENTS Bh Sag 


OP Degele 45 a 


il While portions of assigned Indian trust land might be ae ‘cancsléd for | es 7 
. nonuse by appellant assignee, where it: appeared she had leased nonres- e 


.. dential portions of the-assigned-lands despite provisions of her assign- _ 


ment which required the lands be devoted entirely to her exclusive per- | 
- sonal use and that of her heirs, cancellation of the assignment, even if 
i found. to be a legally proper response to the leasing, may not be ordered ° 


without’ giving prior notice of the proposed action,. including ¢ the rea- : 


. - sons therefor, and an opportunity to TOSPON a nererenerereeere scoesscstils shade 
__ CEDED LANDS = : Be - 
Restoration 


ie Restoration of ceded jandi to tribal ownership ‘under sec. 3 of the Indian 

.. Reorganization Act of June 18, 1934, held not to require apportionment “e 

- of income from restored lands on the basis of populations at the time of _ 
: ASG ION Dacascos tases de ec rcs astestcasac eae saeal oasis desde nae eels 

2. The Seneca-Cayuga Tribe ceded lands to the United States by ae which ~ 
| provided for creation of a reservation for Wyandotte Tribe. ‘Where the | 


483 
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’ Wyandotte Tribe later ceded the lands to the United States for.use as. 
_ school lands, the subsequent restoration of those lands by the United ~— 


‘States to the Wyandotte Tribe, under 40 U.S.C. § 488(a\2), was held. .* 
-Pproper........: sep ras sakpueesieanstes sodenecseentdeeenseeees a otaeeesesesocvesaessosascersenseoeiee seteseennneneeestees © an 


LEASES AND PERMITS — 


Grazing 
‘Allocation 


| pile Under 25-CFR 151.10, the tribe establishes sees and shes for ee . 4 
ee 1 888 
2. ‘Under Blackfeet Tribal Resolution 9-79, an Indian grazing her: own live- .- 

‘stock is a higher priority user of land nea an Indian. grazing non-; 
gp MAddan-Owned Livestock 6.26scc..dschcsceswaiesiecceeieeieseseashaincenssnoddooasersiiesepsiasstescacsesaanercs: a 


- location of tribal, tribally controlled-Government, and. individual lands.. 


: 3. Under Blackfeet Tribal Resolution 9-79, an Indian grazing her own live- 


441 


__ stock is entitled. to an. allocation. of land equal to the number. of the ee 


_ herd plus 25 percent, up to a maximum of 500 head per year, and can 


_ cause the cancellation of all or part of a grazing lease which is not used ; 


"for the grazing of Indian-owned livestock...... oe seuinte Se 


- “Ravoeation or Cancellation 


1. Under Blackféet Tribal Resolution 9-79, an Indian ‘grazing hie own jive eke 
_.. stock is entitled to an allocation of land equal to the number of the | 
_ herd plus 25 percent, up to a maximum of 500 head per year, and can - 
cause the cancellation of all or part of a grazing lease which is not used 7 
for the grazing of pada ee ses strivtes ee 


Ol and Gas 
3 1 See. 2 of the 1938 Tribal Mineral Leasing Act, codified at 25 U.S.C. § 396 


(197 6), requires advertisement for competitive bids prior to: leasing of 


383 


i unallotted tribal lands for oil and gas devélopment where the leasing fete 3 


: _ tribe is not organized under the’ provisions of the Indian Reorganization a 
Act of Sune 18, 1934 ....cescesccssscsenseere riesecnnveetenecagraveccnsesconnyeconsessaneseaeenten pre ae | 


RESTRICTED ALLOTMENT . 


~ 1. Under Departmental and judicial precedents, the oe of the Tnterior 

has the authority to give retroactive approval to the conveyance of 
Indian trust or restricted land despite the fact that the Indian grantor _— 
has died before Serpe BS PAV ET lis oh eral ole cease ete er 


INDEX-DIGEST 


INDIAN LANDS—Continued 
_ RESTRICTED ALLOTMENT—Continued 


2. The Secretary or his delegate- has the: authority to. approve a conveyance of : 
Indian trust or restricted land after the.death of the Indian grantor if a 


a Page 


_ the Secretary. is satisfied that.the consideration for. the conveyance was i ¢ 


adequate; the. grantor. received the consideration; and - there was no ~ 
_ fraud,’ overreaching, or other illegality i in the. procurement of the | con- . 
; veyance eg ee ees eoore nd a saceens nce canes ; si 


: TRIBAL LANDS 


1. Sec. 2 of the 1938 | Tribal Mineral Leasing. ‘Act, codified at 25 U. S.C. § 396b . 


(1976), requires advertisement for competitive. bids prior, to leasing -of 
unallotted tribal lands for oil and gas ‘development. where the leasing 


655 


_ tribe is not organized under the provisions of the Indian Reorganization te 


Act of June 18, ieee ia aa see rem ra scesosaveiess aa 
_ INDIAN PROBATE | magi eee Pt ag Oe, gt ae 


412 


~ (See also. Appeals, Bureau of Indian Affairs, Hearings, Indian Lands, Indian 7 


| Tribes, Rules. of Practice—if included i in. this Index.) a 
=, APPEAL (See also PLEADING, RECONSIDERATION—it included i in’ 1 this Index, ) - : ae 
Dismissal 7 


=e Under 43 CFR 4. 320. 981, service oF a copy “oF a + notice of aoe on ‘all ’ i 
7 = interested. parties .is not a. jurisdictional requirement, and an: appeal 3 
will not be dismissed for failure of service when interested parties have . 


: = received actual notice of the pendency « of. the 2 ae Wate: tee 
= CHILDREN, ILLEGITIMATE (See also INHERITING—if included in this » Index.) | eS 


Right to Inherit . 
Acts of Congress Controlling - 


= i The right of an illegitimate daughter. to. inherit from. the prune estate of her ee 
| “Indian father is controlled by the ‘provisions of 25 U.S.C. § 371 (1976) 
_ notwithstanding the inconsistent provisions of any state statute. Under. ~ 
25 U.S.C: § 371 the illegitimate daughter of an ‘Indian beneficiary Or. % 
~ trust lands is entitled to share in his estate in n the same manner as s his Baap ohn 


JTC Ree 
Insufficiency of. 


- legitimate ne ue daca eh fcdhas citar ea detavie ae en cebcaeae caren ecerasecter aoe 


193. ; 


ioe F ‘Where appellee. ehdidees ee to overturn finding that ‘appolles'§ was a 


3 daughter of decedent, which finding was based in part upon a. birth cer- . 


-tificate showing decedent to be appellee’s father‘and upon.testimony of = 


a relative of the mother concerning the circumstances of appellee’s 


birth, the offered. testimony of another man that he instead could possi- . 
bly have been the father, which was vague and uncorroborated by © 
other evidence, was insufficient to z euppo reversal of. aes findings 
concerning eae ee Sebbanscs seassonedbevnsecsesnsqausiseasnecsdiscondanensisaaiasuadsussigassessbonsiecensesenses | 


REOPENING | 
Generally 


193 


a. When reopening i is Vaenied by d the ‘Administrative ‘Law J udge, a ‘person anes Y - | 
ing reopening should offer the evidence that would be presented at an ~ : oe 
_ evidentiary hearing to. the Board: of Indian. Appeals which:shall then > 


| decide, based upon. that: evidence, whether a sufficient t showing was 7 
“ made to: mandate POOP CURL: sacs castes a csastSscaccuste acca eucteceseepepestbedasanssissenTentevee : 


7 291 


7 Reopening i is granted for the:-purpose of preventing ¢ a miscarriage. ‘of justice eS 
| . based: ‘upon: a showing that the evidence presented at the original. hear- pon 


ey was incorrect, incomplete, or otherwise inadequate. cst teconstboonepdnonenareones 


| 696 7 oe Ma : -INDEX-DIGEST : 


INDIAN PROBATE—Continued 
STATE LAW oe = 
Applicability to Indian Probate, Tikestata Estates 7 


os ‘The right of an illegitimate daughter to inherit from the trust estate of her 


we Page | 3 


‘Indian father is:controlled by the provisions of 25 U:S.C. § 371. (1976) i, 


7 _ notwithstanding the inconsistent provisions of any state statute. Under — 
“25 U.S.C. §3871 the illegitimate daughter of an Indian beneficiary ‘of | 
trust lands i is ‘entitled to share’ in: V his. estate in the s same manner. as 8 his ie 
- legitimate Children .....ssssessegense She crates, oes Siete aitlatdstene sbgonusifesdondocene hes 


WILLS (See also CONTRACT TO. MAKE WILL, INHERITING—it included i in this Index. a 
~ Option to Purchase Real Property Avie pyc we 


t An Indian. testator may create é an option to purchase trust real | property by - 


. INDIAN REORGANIZATION ACT. ar ee aa 
(See also Wheeler-Howard Act—if nchiaed in n this tnden) 


ot. Examination of the history, purpose, wording, ‘and. structure of. the IRA | 


198 


362 


leads to. the conclusion that Congress intended to. impose a “specific - oo. 
ae trust. responsibility on the Secretary of the Interior and the Bureau of ~~ 


Indian Affairs with respect to tribes organized under the Act .....cscsees 
2. The government:-to-government . relationships: between: the United. States 


f Ra 


ae & and Indian tribes organized under ‘the IRA are’ ‘governed by the trust = . Se 
ey responsibility established by. the IRA and consequently are “subject. tO 
> limitations inhering in* * * a guardianship and to pertinent constitu- - — 


| : tional restrictions.” Under the. circumstances of this case, the actions — 
and. decisions of the BIA comport with the requirements: of Law ititi . 


INDIAN TRIBES _ 


\ aa (See also. Appeals, Indian Probate—if included i in this Index J 
“CONSTITUTION, BYLAWS AND ORDINANCES 


132 


ces 1. The government-to-government.. relationships. between the: United States Hs eed oe 


--_- and Indian tribes organized under the IRA are governed by the. trust Fe 
aes responsibility’ established. by the IRA and consequently are “subject to ~ a. 
. . limitations inhering in *:*%a@ guardianship and to pertinent constitu-.. =. 
‘tional restrictions.” “Under the circumstances of this case, the actions te Bae. d 


ee and decisions of the BIA comport, with the requirements 0 of law... siacess aaotinne : | 132 oe 


2 ELECTIONS. 


1.- The dove: ainGAL ic eovernment: iélaiionships between he United ° States : Z 


and Indian tribes organized. under the IRA are governed by: the trust 


responsibility established by the IRA and consequently: are “subject to~ | 
limitations inhering i in*.* *a guardianship and to pertinent: constitu-. 


tional restrictions.” “Under: the. circumstances. of. this ‘case, the actions 


| ‘and decisions. of. the BIA comport with the requirements. Of IAW... Se 

2 Following repeal of tribal’ law permitting ‘appeal to the Department, appel- 
lant election. candidate at Navajo tribal election held not entitled to _ 
appeal, to. the Secretary | from adverse determination by. tribal council: ee ee 


: ‘FEDERAL RECOGNITION. 


132 


952. 


al The’ s ccarimentibeoveripient selatloniships. neice ‘the United Stace — 


: ~ and. Indian tribes organized:under the TRA are governed. by the trust. ee | 
_ responsibility established by the IRA’ and. consequently are. “subject to = 


-. - limitations inhering i ins*.* *.a@ guardianship and to pertinent constitu-.. . a 
~ -tional: restrictions.” Under the circumstances of this case, the:actions ..° 


: 7 and decisions of the BIA comport with the requirements of Ta Wenn 182 : 


-INDEX-DIGES? | _ 


a INDIAN TRIBES—Continued 
ee: RESERVATION BOUNDARY. 


“1 ‘Sec. Mc) of. the Paiute Tadisn. Tribe of Utah Restoration. oo of 1980,. 25 od 


: Page. - 


> US.C: § 761. et seq. (Supp. IV 1980),. contains. the. phrase “available_ es 
os public. * * * lands” which must. be construed as those lands adminis- — 


> tered by the BLM which are available for disposal; that 1 is, Jands which . | 
are not dite be eae or reserved... iguecee: dgsrnasideeaceortaseenensvtorndaee | 


ae INDIANS 


FISCAL AND ) FINANCIAL AFFAIRS. i 2 a 


aL ‘Under 25 US: C. $410 (197 6) and 25 CFR 104. 9; ‘the cen of the ae : | 


498 o>: 


tary of. the Interior is. required. before funds in an. Individual. Indian — : 
~ Money account derived from trust property may be. applied: against 2 eee 


4.) .. 5 .debt-owed by the individual India Stites aal ei - 
Rees Nothing i in the Federal Claims. Collection Act of. 1966, 31 U. S. Cc: §§ 951 953° 
eee, (1976), and its implementing regulations in 4 CFR Chapter IT repeals or 
overrides the authority of the Secretary of the. Interior to approve. or 


- disapprove. the use’ of funds in an Individual Indian Money account for Se 


- the payment of debts. Of the Indian OWE? ......sccissscesssssssssesssssesessssvseeessssneceien a 
Ce ow A decision not to honor. a setoff ‘request. against’ an  Thdividual Indian Money “aE 
yoy, “account for a debt: owed. to. another agency of the Federal. Government a oe 


“is ‘not arbitrary, capricious, or an abuse of discretion whenit is based. 


onan examination of the: funds potentially: available for: setoff, the. a: a 
-“pasic necessities of ‘the: individual” involved, sand the: interest o the. Se 

2 aa. “United States in collecting judgment claims ......0ci.ce.ssssssssesssssssssennseseesense aes 
ae. Under 25 CFR 104.9 the Bureau. of Indian ‘Affairs can require: the holder ofe°s* 
nd an. Individual Indian Money account'to submit a plan for disbursement - “ 


7 een of funds in the account: upon a finding that’ the person,, ‘even. though - ae Ws 
- -*- under: no legal disability, needs assistance: in managing, his or her fi- a 


Pea Po © fo MAMCl al BUTAATS cst eocictiaces catseiaceos se ieicaecea a ostedeie ies cousctavaen tees ae stteers cc ; 
5, An argument: addressing the. honey of an " axisting ‘approved. wlan der’ 


aa 


_ » .25 CFR 104.9 is. properly.’ raised ' to- the appropriate. officials: of the .- : mo 


oo. *. Bureau of Indian Affairs in. seeking a modification. of the approved plan aan 
oo 6. An examination: ‘of the legislative history of 25. USC. § 618 (1976) reveals _ 
-... that it was not ‘intended: toexempt’ per capita payments’ from being _ ss 
aged. by Indian’ minors to meet ‘costs of foster: home assistance or -insti- ar 
a heme “tutional: CATE ose ik! Seite ee ca es oe: 
of i “Under 25 CFR 104.4,. disbursement. eae a minor’s: TIM account huge: ‘he aoe 

o made i in accordance with “the best interest of the minor.” This regula- 
tion. obligates | BIA to make individualized. determinations before dis- 
bursing f funds — among other Doi the cost tof custodial aa a ere 


; : GUARDIANSHIP 


so ‘The United States i is ‘chataed with the seapdnatbility of ae froiti ee ee 


s 14202 es 


both external and ’internal threats, the political existence of Indian ~ — 


tribes, including protecting and guaranteeing, tribal self-government . Se . | 


and “the. political rights of Indians” ...:.......s Re ieccubindavs Seausactoueeon ratte ccadus ction aes ee 


2. a United States is empowered to apply “all appropriate means” to fulfill 7 


-its general trust obligations and in the course of doing so, is limited ee 


only by principles of trust , law ae relevant constitutional. consider- a os sae Ore 
Le | 7 1382 
3. ‘Examination of. the hic purpose, “wording, and. structure of ihe: TRA ie ee 
- leads to the conclusion. that Congress — intended. to impose a specific ies 
~ trust responsibility . on the Secretary of the Interior and the Bureau of cree 
| Indian Affairs with se to tribes sonnet under the Act... sseenmeeecnsennanie 


“415-259 O-- 83 - wh OT 
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INDIAN S—Continued - 
GUARDIANSHIP—Continued 


4 The government-to-government: ecistionshine between the. ‘United ‘States vee 
and. Indian tribes. organized under ‘the IRA are governed. by. the trust. 
responsibility established bythe IRA.and consequently are “subject to - 


limitations inhering in.* * *-a guardianship and to pertinent constitu- 
_ tional. restrictions.” ‘Under the circumstances: of this case, the _actions 
and decisions of the BIA comport with the requirements Of law.....cecceeses 


; ~ “Page 


| 182 
8. Under: 25 CFR 104.4, disbursement from a minor’s IIM account must ‘be ra 


made in accordance with “the best interest of the minor.” This regula- 


tion obligates BIA to make individualized determinations: before dis- 
- bursing funds for, among other aid the cost of cusbadial, ieee hes . 


ear INDIVIDUAL INDIAN MONEY ACCOUNTS 


“1, Under 25 U.S.C. § 410 (1976) and 25 CFR 1049, the approval of the Secre- 
tary. of the Interior :is required before funds in an Individual | Indian — 


. Money. account derived from trust. property. may. be applied against a 
“debt owed by the individual Indian wacaateas waleeee Dente cesuvegu iv evedsuaedadenecosereaeccasadets 


"2, Nothing in the Federal Claims Collection Act of 1966, 31 U.S.C. §§ 951-953 
_ _ (1976), and. its implementing regulations i in 4 CFR Chapter. I repeals. or 


overrides the authority of the Secretary of. the Interior to- approve. or 
, disapprove. the: use-of funds in an Individual. Indian Money account for 


| the payment of debts of the Indian. owner anes wiuciasswayasbteicaei Veuevsvasbeceiseeasives 7 
3. A decision not. to honor a setoff request, against an Individual Tadian Money | 


account for a debt owed to another agency of the Federal Government 


200 
oe 


- 19. 


is not: arbitrary, capricious, or an abuse of discretion when ‘it is based ee 


on an: examination of.the. funds. potentially available for setoff, the — 


“hese necessities of. the individual involved;. and the, interest of the 
United. States in collecting judgment CLAIMS o1400-0Sssnttaessasticontasszrorsseoncpeansevs, 
4, ‘Under. 25:CFR 104.9 the Bureau of Indian Affairs can require the holder of 


an Individual Indian Money account to submit a plan for. disbursement - 
of funds in the account upon a finding. that, the person, even though © 


under. no. legal disability, needs: assistance 1 in | managing his: or her fi- 


Men Ciel BAUS ci5 css tases acces eugspicke ce tat att ee aaa Lace an eeaiaade . 

5. When a plan for disbursement of. funds i in an "Individual indian. Money. ace 
‘count has been approved, under 25 CFR 104.9 the Bureau of Indian Af-- 

fairs is obligated to disburse funds in accordance with the provisions of — 


49 


a. 


that. plan. The: denial of a:request to release all funds in violation of an. ©. 


Jobson plan i is, therefore,. neither. arbitrary, ‘capricious, nor.an abuse 
of discretion Siac Aiassdasdaectises pissadan caesi ola ieee ase a oso Beemuneoaa 


- 6. An argument addressing the adequacy of an‘existing approved plan. under © 


25 CFR 104.9 is properly raised to the. ‘appropriate officials of the 


_- . Bureau of Indian Affairs in seeking a modification of the approved plan = 
7. Under 25 CFR 104.4, disbursement. from a minor’s IIM account must be 
made in accordance with “the. best interest of the minor.” This regula- | 


tion obligates BIA to make individualized determinations before dis- 


_ bursing funds for, among other. things, the cost of. custodial quad E 


‘SOCIAL WELFARE | 


1. An exatnifetion: of the legislative ee of 25 US. C. 5613. (1976) evens | 


that it. was not intended to. exempt per capita.payments from being 


used: by Indian minors to meet costs’ of roster. oe assistance or insti- 
: tutional CALC sisi esis sssedtsyteentsss wesisebnegscbenssaenessisassasacsnencentiazensssenoneseensecasenecennestaneD 


om 
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_ INDIANS—Continued | 
. SOCIAL WELFARE—Continued 


2. Under .25 CFR 104.4, disbursement. ‘ont a minor's IM account must hee 7 


699 


7 a = Page 


_made-in accordance with. “the best.interest of the minor.” This regula-- 2 


tion obligates BIA. to make individualized. determinations before dis- 
_bursing funds ne among other are the cost of custodial eae ere 2 


TRUSTS. 


1. The United. States: is chateea with the ecgponsibility of eisractane? trent aa 


“both external and internal threats, the political existence of Indian 
~ tribes, including protecting and pasrantecing, tribal self-government 
and “the political PIGS OF LGAs sp. 5 2cche acct ssanaseseswsstcaatiastagtssecssecvseensesease 


= Ss 2 United States is empowered to apply. “all: apprapriate meariat to fulfill its | 


"general trust obligations and in the course of doing so, is limited only 


by principles of trust law and relevant constitutional considerations....... - 
| 3. fgarination of the history, purpose, wording, and structure of the IRA: ~ 
. leads to the conclusion that. Congress intended to impose a specific. 


._ trust responsibility on the Secretary of the Interior and the Bureau of 


Indian Affairs with respect to tribes organized under the Act......... eoucises 


4. The -government-to-government relationships between the United States 


and Indian tribes organized under the IRA are governed by the trust. 


182 


382 
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responsibility established by the IRA and consequently are “subject to _ pe 


- limitations inhering i in * * * a guardianship and to pertinent constitu- : 
‘tional | restrictions.” Under the circumstances of this case, the actions: — 
_ and decisions of the BIA comport ‘with the requirements of Dai ovinsnn | 


. WELFARE | 


1 Under 5 U.S.C. § 552(a\(1) (1976) and the Supreme Court’s holding i in Morton 
7 : v. Ruiz, 415 U.S. 199 (1974), an individual may not be deprived of bene- 


"fits solely on the basis of an eligibility standard published. only i in the © 


2. 2 the system established in the BIA manual, custodial care ig part: of 
. . the general assistance program, and an individual must first be found — 


_ eligible for ‘general assistance before he or she can be considered for 
a custodial care SSSI LATICES oss Roo scactes ecscuc ss bd lees alge pees ale eae cl le havasegns 
’°8. Under the provisions of the BIA manual, an individual is eligible for. custo- 
dial care assistance even though the necessary: care may be Ere in 

——- * the individual’s: Wome j..:....::0..:.cccesseaceosssscennssczecssciserssanesseleatbscsenvevececeestesersenssstoes 
4, ‘When, due to age, infirmity;-or Sr GraL or mental impairment, an individu. 


al requires any type or amount of assistance in daily living, that person 7 


- qualifies for custodial care under the provisions of 66 BIAM 5. 10A.. os cre 


5. Under 66 BIAM 5.10D(2),; any continuing care arrangements necessary for 
| an individual who has been in a custodial care institution must be pre- _ 


spared before that individual is discharged from the institution........ dsuatatas 


6. The decision to terminate custodial care for. an individual must be. docu- z 


- mented as based upon physical or mental. improvement, or upon an ini- 


tial erroneous determination of the individual’s CONGITION .......ssecerssecersteces _ 


MILLSITES 7 
(See also Mining Claims—if included i in a this Index.) 


DETERMINATION OF VALIDITY 


. 1. The owner ofan unpatented millsite inghlion situated within laiide selected | 
, . by a Native corporation under ANCSA is not denied any interests. ac- 


quired under 30 U.S.C. § 42(b) notwithstanding that the provisions of 
§ 22(c) of ANCSA and regulations in 43 CFR 2650. 3~2(c) establish a time 
limit within which steps must be taken to proceed to Patent .cceeseeciecece 


132 


508 


508 


508 


508 
509 


994 
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MILLSITES—Continued 
_ DETERMINATION OF VALIDITY—Continued , 


Page ae - Se 


2. The terms of § 22(c) of ANCSA and’ en in 49 : CFR 2650. 3-20) Meee | 


quiring that the owner of an unpatented millsite location must proceed | 
to patent within a time limit is not in derogation of the general mining . - 
— laws which contain no time limit’ within which a mining claimant a 
-.” needs to proceed to Oban PALM sssctescciescisiseh ciensies ce biaecesipse eos swdibvicetect eects: Whe 
3. When an. unpatented millsite location is situated within lends seletled and. ~ 


- approved for conveyance. under ANCSA, the possessory interest of the 


‘mining claimant. is protected under provisions. of § 22(c) and. chy CFR 


- 2650.3-2 as a valid existing right. notwithstanding that the Bureau of 


Land Management has not: adjudicated the validity. of. eau millsite F ie 


prior to oe ‘Sees sveeaccnspeseoesessagensessonsetsosenesaeetssensesageessessngenseessseatens 
PATENTS . Fant FA a a oe oon 


1. The terms of § 22(c) of ANCSA and sardines | in .43 CFR 2650. 3- 0) re 
quiring that: the owner of-an unpatented millsite location must proceed | 


295 


to patent within a time limit'is not in derogation of the general mining = 


Jaws which contain no time limit within which a mining Gameant 


“needs to proceed to ) obtain patent une egsalennsssseavensedasobcsngeysiscanesecenstasontengoeseasees 


MINERAL LANDS | 

DETERMINATION OF CHARACTER OF | 

1. Where 10-acre portions of oil shale platen mining dlaiine cover leads from 
which erosion has removed the Parachute Creek member (the principal 
‘body of rich oil shale), there is no geological basis to infer the presence 
of rich oil shale, and such portions of the claims are @ properly deter- 
mined to be nonmineral in CHAT ACHET saceseeeeesesretsseernseetnsceensteen cians ete 

MINERAL RESERVATION oe Soe 7 

1. A reservation of “all minerals” ina patent of public lands pursuant to sec. 
8 of the Taylor Grazing Act of June 28, 1934, as amended, 48 U.S.C.A. 


_§315g (repealed 1976), reserves to the United States geothermal re- 


| sources underlying the patented lands. The reserved geothermal re- 
- sources are subject to leasing only under the Geothermal Steam Act, 80 
U.S.C. §§ 1001-1025 Oe ee sis sissseeesseetsaaee ae, 


- MINERAL LEASING ACT 
(See also Bureau of Land Manapetiant, Coal [sakes & Permits, Geathonsl 


Leases, Oil & Gas Leases, Phosphate Leases & Permits, Potassium Leases & © 


Permits, Sodium Leases & Permits—if included i in this Index.) 
GENERALLY — 


1. The Combined Hydrocarbon Leasing Act of 1981, P.L. 97-78, 95 Stat. 1070, 


amended the Mineral Leasing Act of 1920, sec. 17(b), 80 U.S.C. § 226(b) 
(1976), to require competitive bidding in the leasing of lands within spe- 


cial tar sand areas, and appellant’s simultaneous oil and gas lease ap. | 


plication, being. noncompetitive, must be rejected for a a parcel within a 
special tar sand ALO ics sci ssc Vaden dass ladasendecinasaiadesichactne ssasearessseocatatys ideuestendeadevertoece 


we 2, An applicant for a Federal oil and gas lenge has no neh in the land or ‘its oe 
minerals until the lease is issued to: him. The Secretary of the Interior. 


294 
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82 


-is not required to, but “may” issue a lease for any given tract. There 
_ fore, BLM can properly reject a first-drawn .simultaneous application oP 


- where before. i issuance. of the lease the parcel won in the drawing is in- 
cluded in a special tar sand aréa, and thereby leasable . only through : 
‘competitive bidding, pursuant to the. Mineral Leasing Act. of 1920, as 
amended byt the Combined Hydrogarbon mand Act of. 1981 . naemeyceeteaese 


- INDEX-DIGEST Be OB gens gt OLS 


"MINERAL “LEASING ACT—Continued | os See SS oa. ee 
. _GENERALLY—Continued ees f maak ee es 
3. ‘The holder. of an oil shale elacsr mining cain is eae 4p: peor ci is 
_.of annual. assessment work each year ‘for the benefit of such claim. . Be 
- Where there has not been “substantial compliance” with this require. ~ 
-ment, such claim is forfeited to the United States. ‘Resumption of'work ~ 
- following a substantial breach: of compliance does : not bar. the: sae 


ment from asserting a forfeiture .oi.i...cissssssssssselesossesecesseessssussoeseseedinecsssiearenvecs = 588. = 


_ The position | that only companies actually ‘operating common carrier rail-. 
, ‘roads and their “alter egos” are’ prohibited from holding federal coal 


leases by sec. 2(c) of the Mineral Lands Leasing Act and the position — ee. 


.~ that affiliates of such companies are also prohibited are both reason-— ee 
~. ‘able, judicially. defensible. constructions of an ambiguous’ provision of —- 
“law. The legislative history of sec. 2(c) fails to answer: clearly the ques- ee 
_.» tion whether affiliates of railroad companies: are. included _ in or. ex: ae 
~ eluded from the coverage of S€C. 2(C).csscisssosssssessesecsssusnssecsssessnsineasecsesssennesesns ~ 610. 
=é4o When the Secretary changes his. construction. of an aiabiguoue un 2 a aS 
' provision for reasons of. policy and. law, the: new construction operates = = 
prospectively only, and does not: operate to invalidate actions (issuance. 


‘of leases and rappEovel a of lease transfers) previously BARE rere a 611 4 :. 


COMBINED HYDROCARBON LEASES 


4: ‘The Combined fa ilioseibon tadsing. Act af. 1981, PL. 97-78, 95 Stat. 1070, a 
' amended the Mineral’ Leasing Act of 1920, sec. 17(b), 30° US. C. § 226(b). ea 

(1976), to require competitive bidding in the leasing of lands within spe-— 

cial tar sand- areas, and appellant’s simultaneous oil and gas lease ap-~ 

7 plication, being moncolnp ute: must be rejected for a ‘parcel within a. 


special ER BATA AOR 5pees ea sesesd ees ticn cei iasc cas sacs seuctedisesoperieeovanivanla ae yneesateeo anal B20 - 


2. An applicant: for a Federal oil and ; gas fos has no Tights j in the land or r its _ 
‘minerals until the lease is. issued to him. The Secretary of the Interior 
is not required to, but “may” issue’ a lease for any given tract. There-. 
fore, BLM can. properly reject a first-drawn. simultaneous: application 
_~ where before i issuance of the lease the parcel won in the drawing i is in- 
_ cluded in.a special tar sand area, and ‘thereby leasable only through — 
= competitive bidding, pursuant to the Mineral Leasing Act of 1920, ag Oe 
. amended by the Combined Eyargeer hoe. Leesng Act of F 1981. a ae ee: ae 


“LANDS S SUBJECT TO 7 


L “The Combined Oya en easiaseh At of 1981, P. L. 91-78, 95 Stat. 1070, 
~ amended the Mineral Leasing Act of 1920, sec. 17); 380 U.S.C. § 226) 
- (1976), to require competitive bidding in the leasing. of lands within spe- 
‘cial tar sand areas, and appellant’s simultaneous oil and gas lease ap- ee 
plication, being. noncompetitive, 1 must be rejected for a a parcel within a : a 


special tar sand area aeneee ; Laces PRAT OH OP EAASH HETERO EESSR EE ATOSC OPERAS HAE GT MOR ETE EETOSH PEC ESFHETAMER ETE Ve _ 82 : . 


2. Lands. under a ‘railroad right-of-way ieeued pursuant to the Act of Mar. 8, 
| - 1875, 18 Stat. 482, are’ not properly. leased under the Mineral Leasing ail 
- Act of 1920, 30 U. S.C. § 181 (1976), but instead must be leased under the 
_ exclusive authority of the Act of May 21, 1930,. 30 USC. §§ 301-306 


(1976), and 43 CFR 3100. OBEN nn eh eae | 561: : : 
: “MINING CLAIMS - | ac ss - 


_ See also Hearings, aoe Multiple Mineral Development Act, Surface Re. - 
| sources Act—if included i in 1 this index) thn fe » Ye on 
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MINING CLAIMS—Continued ae ae ae ee _ “Page | 
GENERALLY: ‘ peme 4 
oe . Any exposure of the righ oil shale ieauen known as the: Parachute Creek a 

-member can be geologically inferred to embrace sufficient quantity of .. - 
high grade oil shale and, therefore, to constitute a valuable mineral de- 
_ posit on an oil shale placer mining claim. However, exposure of a sur- _ 
_- face deposit of lean oil shale is inadequate to demonstrate the’ existence 
of rich deposits at depth in the absence of evidence showing that itis 
part of a deposit that can be followed to depth within the lateral limits 
of the CLALIT sssssesinessesssesiensssecnnseensntsunnsesnrensunenssnneteennsrsnecetcannreet icnbssgssaideash 838 


| ASSESSMENT. WORK | : 2! 
1. The, holder of an oil shale placer mining lati is required to ae ee $100 
_ of annual assessment work each year for the benefit. of such claim. — 
_ Where there has not been “substantial compliance” with this require- 
_ ment, such claim is forfeited to the United States. Resumption of work 
_ following.a substantial breach of compliance does not bar the Govern-' 
ment from. eeeeeine: a fet CtATrS nemesis alcshiasecednsasinastnatestite i apacetahasanes 538 


” COMMON VARIETIES OF MINERALS 
Generally 
1.In determining ‘wiethee a deposit of clay is locatable as a valuable mineral a 
| deposit under the mining laws, there isa distinction between a deposit — 
considered to be common or ordinary clay, which is not locatable, and a- 
locatable. deposit having exceptional: qualities useful and marketable 7 
oe for purposes for which common clays:cannot be USed ........:..cceecerseseieeees 262 - 
2. Common clay includes clay usable for structural.and other heavy clay pred: f 3 
ucts, for pressed or face brick, as well.as ordinary brick, tile, and pipe, | 
. - for pottery, earthenware, stoneware, and CeMENt .....c.s..scscsssssesesssssesceneereeees — 262 
3. A deposit of bentonite which can profitably be removed. and aE a for 
pelletizing taconite is an exceptional clay locatable under the mining 
laws, even though blending and additives are necessary to‘make the de- 
| posit suitable POW SUC EY WBC 5s oof 2es cste sf ostcaclachy steal ecee sugeactbwacewRccdcwecat ueeeteateees 262° 
4. Even if a mining claimant establishes that a deposit of bentonite is the | 
same quality as other deposits sold for. pelletizing taconite, the claim- _ 
‘ant. must establish that his deposit can be marketed for this purpose 7 
rather than for a purpose for which common.clay. can also be used. The 
claimant must establish that the material on his claim, not some other 
| claim, may be mined, removed, and marketed at a profit ........ccc:ccsscsseees - “263 


CONTESTS 7 , 
1. A prima facie case bathe the validity of a mining claim i is satablighed by : 
the testimony. of an expert witness who has examined the mineral. de- 
posit on the-claims and the costs of mining that deposit, and who. con- 
cludes that the mineral deposit cannot be mined, removed, and market- ee 
- edata profit Sins Seiscuidis haaucdusas dts ks ub oceenueateabenasevauuedeusuasestestasecenceisacaneed ove ee creases 2oa°.~ 
2. A presumption is raised that mining claimants. have failed to discover a val- | 
~ uable mineral deposit if there has been little or no development or op- 
erations on the claims over a long term. This:presumption can be over-. 
come by evidence that the mineral deposits can be mined, removed, and. 
“marketed at a profit......: Daihen hn at Eh dre weuneactadlog uuu jp actedaasceeusssec ies teanaaee 263 — 
3. Even if a mining claimant establishes that a deposit of bentonite: is the. a : 
same quality as.other deposits sold for pelletizing taconite, the claim- 
-ant must establish that his deposit can be marketed for this purpose 
rather than for a purpose for which common clay can also be used. The. 
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MINING CLAIMS—Continued | —_ oe eer ee 
CONTESTS—Continued | | es tt, uP EO ee E 
_. claimant must establish that the atetial on his sie nat some ° other aoa 
claim, may be mined, removed, and marketed ata WROUIL oisecsassusciasacssssenars’ 2638 
4. In. an oil shale mining claim contest, the Government bears. only the | 
: burden of going forward with sufficient evidence.‘to establish a prima 
facie case of invalidity, and the burden the shifts to the claimant to — 
overcome this showing by a proponderance of the evidence. However, 
since abandonment and lack of good faith are questions of intent, ‘the 
Government bears the ultimate burden of proving these charges «.......:+... 538 
5. Where evidence creates only inferences of lack of good faith in the location - 
-. and holding of mining claims and ‘fails to show clearly that these 
claims were abandoned, these charges are Not sustained .........ccsesssessseesees 538 
6. An Administrative Law Judge in.a mining contest may properly preclude 
| testimony at a hearing on remand on issues: of geology, quality, quanti- 
ty, and continuity. of ore, and technology of a proposed. beneficiation | 

_ process where findings on such issues have been made by the Judge.at 
an earlier hearing and approved by the Board on appeal, and no offer 

of: proof is submitted to the Board that would compel, an- altered find- » =, 

"se MUS ca secu ca ecilgen vs dideccuadias ative eiasccs devs outncssWasselbined sasviealess lanes Uaspeavapecieslaous aetiaesansacis 586 

eA Where’ ihe Board pores. a ‘Govern contest for additional evidence > 

needed to ascertain whether a mineral patent applicant has’ made a_ 

_ discovery, the burden of establishing a prima fe case is: “BROERY as- | 
signed to the Government....:.icssscesesssccssesesesseecesssesseeitensenssancenecesecescalebesssecunecee «BT 
8. An Administrative Law Judge has-the authority to permit the use of. inter- : 
| _ rogatories . and requests for production of documents. in a Government . 
s EMITIEFAS, COMME. sag ich chaced ca esos Sasa uate vases cuenta aas apes ee can tabp eae utes Ssiteeea, OOF 
DETERMINATION OF VALIDITY ~ os "ae a an we Ee ag 
1. ames claims are properly declared invalid where the mining elataianta | 
-fail to show that the mineral: deposits on the claims can n be mined, Te 7S 
a moved, and marketed at a PT ONG 35a ccc sch ccsnscncuscehcacst casceacis dasasenentnocuseessernatsed 262° 
ae ae prima facie case against the validity of a mining oni is sctablishea > 2 vA 
: the testimony of an expert witness who has examined the mineral de- _ 
‘posit on the claims and ‘the costs. of mining that deposit, and who ‘con- a 
cludes that the mineral deposit < cannot be mined, removed, and market-  &2. ee 
SEE £1 1) 1 anager ee CE OP ley SOOO Om Pen coe in EOP eee TTT See peed Se NT? — 262 
3. A presumption is raised that mining siateieinte: have failed to  discoter a. vale a 7% 
oe - uable mineral deposit if there has been little or no development. Or Op- 
erations on the claims over a long term. This presumption can be over- 
come by evidence that the mineral deposits can be pune’: removed; cies | 
| prierketed, at a Prot tds vcssssscdsci cscs cisnsstivcny ospaubed vivian tienes sncanjsaiteltnseiscutscieeians . 268 
4. A mining claimant has not madeé a discovery of a valuable itera deposit a 
where further exploration is necessary to determine. whether there i isa | 
reasonable. prospect. of success in developing a valuable mine .v....c.ccssece - 263: 
5. Even. if a mining claimant. establishes that a deposit of Hantaniie is the 
game quality as. other deposits sold for pelletizing taconite, the claim- 

- ant must establish that his deposit can be marketed for. this purpose 
rather than for a purpose for which common clay can also. be used. The - | 
claimant. must establish that the material on his claim,: not some other ae 

: claim, may be mined, removed, and | marketed Ait, @ PLOFIt .sssesssnerssnsseesees 268 


"MINING CLAIMS—Continued oo fee Fe ete a a : Ree oa | Pager 
DETERMINATION. OF VALIDITY—Continued 3. - _ z 
6. Thus, pursuant to 601 DM 2, peouieeuiente in Sateotaty? Ss Order No. 3029, as. - 

to adjudication. of Federally created interests, do not apply to unpatent- 
ed mining. claims and the Bureau of Land Management is not required 
to adjudicate mining claims before conveyance. Pursuant to ANCSA 
and Secretary’s Order No. 3029, as amended, lands selected by a Native 
corporation must be conveyed by BLM notwithstanding the existence of 
an unpatented mining claim within such lands which has not been ad- | 
judicated for validity under the general mining lawS......c.ccccccsscscescccssssseees 294 
Ea Any exposure of the rich oil shale formation known as the Parachute Orel 4 
-member can be. geologically inferred to embrace sufficient quantity of 
high grade oil shale and, therefore, to constitute a valuable mineral de-__ 
posit on an oil shale placer mining claim. However, exposure of a sur- 
- face deposit of lean oil shale is.inadequate to demonstrate the existence 
_of rich deposits at depth in the absence of evidence showing that it is 
part of.a deposit that can be followed to depth within the lateral ae . 
OE Ebie LEN) od, siisse cs costaavasileossedevattort cesey|ognds chee haces heseioas aaa eitacke «588 
8 The Department is not barred by fe equitable. doctiaes of. tele or-waiver | 
_ from declaring oil shale placer mining claims null and void, since, until — 
patent: issues, it has the. power and duty to. invalidate adverse interests: co 
_ - in public lands as required by governing LAWS ici eater hae: . B89 
9. An Administrative Law Judge in a mining-contest may properly Greclade Wee es 
_ testimony at a hearing on remand on issues. of geology, quality, quanti- 
~ ty, and continuity of. ore,: and technology of ‘a proposed beneficiation 
"process where findings on such ‘issues have been made by the J udge. at. 
an earlier hearing and approved by the Board on appeal, ‘and no offer... 
of Proof i is submitted to the Board that would pcompel: ‘an 1 altered find. calles oe ae | 
ra DANE os castsns csaasdeccapanctea ut usecudeuassvagks coaseoancacheqaber ueasvapayauasoy saben bisa secantoabodas tocsivesuiepaaveatenoes 586. 
10. “Where. the Beard renads a Gavecament contest for additional: evidence = 
needed to. ascertain whether a mineral patent applicant has made a 
discovery, the. burden of establishing a pen: facie. case is s properly. as: . oa ° 
e signed to the Govermment,..s.ccsssscssssscsssecessseetersucenssssegesensessssscsbstasestsasetssesectense =e DOU 
sat Sec. "22(c) of the. Alaska. Native Claims Settlement he ie ‘he convey- a ae 
ance of land that. is subject to unpatented mining claims located prior — 
to Aug. 31, 1971, to a regional Native corporation. The possessory inter- 
est of the mining claimant in the claims is protected,: although’ limited, 2 
as a valid pee right a sec. ao and 43 CFR 2650. 2 a ne ee veces 619 

DISCOVERY | mee ay a 
Generally. , AS : 

1. Mining claims. are. properly declared invalid where the mining. eleitnants 

fail to show that the. mineral deposits on the claims can be mined, re-' 
moved, and marketed at a profit..scccciccceseess Pa cchence toayeens tenes meets ek 262 
2, A prima facie casé against the validity. of a mining claim is established by 
the testimony ofan expert witness who has examined the mineral de- 
posit on the claims and the-costs of mining that deposit, and who con- 
cludes that the mineral oe cannot be. mined, rere and market-. i 
SAMO: BU EY TOPONIE 2 Acc sotsccks 2p ae avn Gao ee idan 262, 
8. A presumption is raised that mining aa te failed to discover a valk 
uable mineral ‘deposit if there has been little or no-development. or op- 
erations on the claims over a long term. This presumption can be over- 
come by-evidence that the mineral deposits can be mined, removed, a na 
_ marketed ata Probl cence ts sSelc deltas: Sass sbesttesetciiens pisdigs Seite ingen 208 
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as _ DISCOVERY—Continued 

Generally—Continued is - 
(400A mining ‘claimant: has not made:a discovers of a elaane satheral deposit | 
where further. exploration i is necessary to determine whether there i is. a 7 


__” reasonable prospect: of success in developing a valuable MINE ....iecie. deat Se 268 a 


al Any exposure of the rich oil shale. formation. known as the Parachute Creek 


--member can be geologically inferred to embrace sufficient quantity of... ae = 


are high grade oil shale.and, therefore, to constitute a valuable mineral de-: © J 
> «posit on an oil shale placer mining claim. However, exposure ofa sur- gb 
__.- face deposit of lean oil shale is:inadequate to demonstrate the existence 
2s .,-of rich deposits at depth in the absence of evidence showing that it is a 
~ =part: ofa deposit that can 2 be followed to dept vee a lateral a oo. 
| of the claim...... re re Ne sth tenticecs st eee onidget ies wahisntees - 538 -. 
“Geologic Inference P30 | ge? 7 we 
“Ay Any exposure of the rich oil shale Sigitiation aoe as a the Parachute: Creek eat 


~member-can be: geologically inferred to embrace sufficient quantity: of 7 a 


| a high grade oil shale and, therefore, to constitute a valuable mineral de- ; a 
> - ‘posit’ on an oil shale placer mining claim. However, exposure of a sur- » 


- face deposit of lean oil shale is inadequate to demonstrate the- existence ee 

. of rich deposits at depth in the absence of evidence showing that itis = 
ae _ Part of a depos thatc can. be. followed to depth within the dateral Timits eer gee 
OE the CBM ne ee ol. BBB 


“a . 2 “O11 shale.” Rock sontaining less fhe: 3: pallets per ion ‘of Pe is’ au je 
| distinguishable from average. shale or limestone in. the earth’s crust 
and is therefore..not: “oil shale.” ‘Discovery of such shale on-a. mining oe 


claim, without more, ‘does not provide any. as for inferring u idea end 


ae “ence of oil’shale at oi sess baat eo rusiecredene sete icauesiousatek dvacecieaaes se DOR 
-LOCATABILITY OF MINERAL” Ba ee, a Oe a ee ee 
_ Generally ‘ : ; = i 4 es oe Se 
at In peienaes whethér a “deposit: of clay j is lééatable as a velible mainiefil 7 
~ deposit under: the mining laws, there is a distinction between. a deposit | 
~ considered to be common or ordinary clay, which is not locatable, anda” _ 
__locatable deposit’ having: exceptional qualities useful : and marketable sik. ee 
for purposes for which common clays cannot be used -1...2...¢iscsssesstecniiee 262: - 
2. Common clay includes clay. usable for structural and other heavy clay. prod: ee. 
ucts, for: presssed or face brick, as well as ordinary brick, tile, and Pipes ie es: 


. for pottery, earthenware, stoneware, and Cement ..:..ceccseserieseteessseressccessstes a 262. eee 


ee: a deposit, of bentonite which can profitably be removed and iacketed for Sse 
- -pelletizing taconite is an-exceptional clay locatable under the mining. 
_” laws, even though blending and additives are necessary to make the de Cee 


"posit: ptittable for SUCH Se <..csisce.sceseiaeielwadaas ncestttordentnbeihceneneecieeyypstitlecinenceeee ee) ee 


a Even: if a mining claimant. establishes ‘that a deposit. of bentonite is the ea 
- Same quality as other deposits sold for pelletizing taconite, the claim-. 
ant must establish that his deposit can be marketed for this purpose = 

ie ‘rather than for a purpose for which common clay. can also be used. The = 
i ‘claimant must. establish that the material on his claim, not some other ee 


- _ Claim, may be mined, removed, and marketed ata profit . enrteeensirnnt 6B 


LOCATION 


-& x L pele to comply with state na local regulations requiring ‘oil shale nee 


mining claims to be marked on the ground does not invalidate the ~ aoe 
_ claims when the claims were located before Feb. 25, 1920, in veompli- oie ee 
- ance with conte nee pent TEZULALIONS......cseserssccersesesereseereenees BBB. 2 
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MINING CLAIMS—Continued 
MINERAL LANDS 


1, Where 10-acre portions of oil shale placer mining claime. ‘cover reer from as 


which erosion has removed the Parachute Creek .member (the principal 
body of rich oil shale), there is no geological-basis to infer the presence 
of rich oil shale,:and such :portions of the claims are Proper gate: 


PATENT. 


1, An. Aiiioeatee Law Tadeo" ina mining conkest ¢ may properly siscluds | 


testimony at a hearing on remand:on ‘issues of geology, quality, quanti- 
ty, and continuity of ore, and technology of a proposed beneficiation 


_ process where findings on such issues have been: made: by the Judge.at . 


-an earlier hearing and approved by the Board on appeal, and no offer 


of proof is submitted to the Board that. would compel : an altered find- 


2, Sec. 22(c) of the Alaska Native. Claims: Settlement. Act parinite the convey-_ 


- ance of land that is subject to. unpatented mining claims. located prior 


mined to: be nonmineral i in’ character... is Sensis Ata lecducstec os, suetensaecieaae? cliedtt 


>. Page 


539 


- 986 


.to Aug. 31, 197 1, to a regional. Native corporation. The possessory inter- 


: . est.of the mining claimant i in the claims is protected, although limited, Ss 
as a valid existing right by. sec. 226) and 43 CFR 2650. 3-2... csdiSeieise tog erent 


a SPECIFIC MINERAL(S) INVOLVED ee we 
Clay - ee ee ee ae ee eee ce is oe 
oy, Th » determining ieee a. epeen of av is iecdeapibe as a éalaahis mines) 


_ deposit under the. mining. laws, there. is a distinction between’ a deposit. 
--considered.to be. common or ordinary clay, which is not: locatable, and a 


* locatable deposit having. exceptional qualities useful: and marketable 
' for purposes for which common-clays:cannot. be used .....:...csssseesscnsstecerereee 


619 


262 
2. ‘Common clay includes clay usable for structural and other heavy. clay ar nee: ys 


ucts, for pressed or face brick, as well as ordinary. brick, tile, and pipe, Eee 


or pottery, earthenware, stoneware, and COMIC G caps cacancdinn acscnoabernansecsseneenes 7? 
“8. A deposit. of bentonite which can profitably be removed. fal marketed for a 
_ pelletizing taconite is an exceptional clay locatable under the mining : 
laws, even though blending and additives : are necessary to make the de- 7 


| ~ posit. suitable. for suet use ee an sescensgnnensceenecageensecnessscenestoecanensce sens 
_ NAVIGABLE WATERS: a oa ae eae 


. 1 Where riparian ‘public land has been eroded away scuitheely byt the actions of 
a navigable river and the river subsequently returns to its original. 


banks, restoring the eroded land through accretion, title to the accreted 


~Jand is deemed to be in the rémote’ riparian owner to whose land the 3 
: accretion attaches, rather than the United ri Seiinstete iatiadevaieies eavan 


NOTICE — 
GENERALLY , 

1. The law imputes inewiedees when apooriiaity and interest: combined with 

reasonable care, would necessarily. impart it; therefore, where the 

' Bureau of Land Management served notice of an oil and. gas lease 

rental increase on an- office of.a corporate lesseé which the lessee 

claimed was not its address of record for the lease, the lessee cannot 


assert ignorance of the increase because reasonable care would dictate _ | 
that the office. receiving the notice inform the proper office betes deesstasascaydien 


OIL AND GAS LEASES 


. (See also Mineral pe Act, Outer Continental Shelf Lands Act—if included | 


in this Index. 


262 


415 


26 
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OL. AND GAS LEASES—Continued ae eee ee a ee a a ee 
GENERALLY | | Se 
- J. Oil and gas teases’ may be aéquired and- held er by eitizehe ae the United: mie 
States, associations of citizens (including partnerships), corporations, 
and municipalities. The Mineral Leasing Act does not prohibit the cre- 
,. ation. of joint tenancies when oil and gas leases are issued. Where. the 
two offerors are designated on a competitive oil and. gas lease bid as 
. “Turner C. Smith, Jr..and Signe D. Smith, husband and wife, as Joint 
; Tenants, - DBA Turner Smith & Associates” and the bid is signed by 
’ each person individually, the bid is acceptable in that form since it is - 
possible to determine the full names of the offerors ee eee eee — 886 
2 Although, under the Departmental regulations in effect at. the time of the | 
sale, a competitive bidder in an oil and gas lease sale, where there are 
other parties in interest, was required to submit. the signed statements 
required by 43 -CFR.3102.2-7 (1981), failure to comply with the regula- 
_tion does not require rejection .of the bid. Whereas, in noncompetitive 
offerings, the. critical element-is ' determining. the first qualified offeror, 
in competitive. bidding, the amount of .the bid replaces priority of filing a 
as the dominant LACUOM sayisisevoatscssentersstecenssanastseeusitiese save Césatsaviecek auasarusaie wiacessscovess (886 
APPLICATIONS . ‘on oe TS 7 a. ast Rouen, Be oe ? 
Generally ne | | | : _ 
| 1, The Combined Hisdiocatial ieee bei of 1981, P. L. 97-78, 95 Stat. 1070, he 
_»- amended the Mineral Leasing Act of 1920, sec. 17(b), 30 U.S.C. § 226(b) 
_ (1976), to require competitive bidding in the leasing of lands. within spe- 
~ cial tar sand areas, and .appellant’s simultaneous oil and gas lease ap- 
| plication, being noncompetitive, must be rejected for a. ‘Parcel within a — 
| special tar Le Bt | 4: ae a ne CE te . 82 
_ 2. An applicant fora Federal oil and gas lease has n no rights i in the ng or its - 8 
“minerals until the lease is issued to him. The Secretary of the. Interior. 
is not. required to, but “may” issue a lease for any given tract. There- — 
fore, BLM can properly reject a first-drawn simultaneous application | 
_ where before i issuance of the lease the parcel won in the drawing is in- 
cluded in a special tar sand area, and thereby | leasable only through r 
competitive bidding, . pursuant to the Mineral Leasing Act of 1920, as ~ 
amended by the Combined Hydrocarbon Leasing Act of 1981 ..... cae Revd B83 
3. Under 48 CFR 3112. 4-l(a), a prospective lessee (i.e., one whose simultaneous — 
‘noncompetitive application. has been selected and ‘approved by BLM) 
- must either affix a “personal handwritten signature” on the offer ‘to 
‘lease form and stipulations, or the prospective lessee’s agent must do 
so..A rubber-stamped facsimile signature is not a “personal handwrit- ; 
ten signature,’ and, where the prospective lessee affixes such a fac- — 
_ simile signature, the application is properly rejected under 48 CFR 
Bare 3 1 ss ((: ) Rae a te asuhgscdtucn vidas cayconeuaaanes avestsantosesenereeneonsacanenee eee AQT 
Description | << | 
1. An oil and gas lease issued tinder the Mineral rading Act of 1920 does not 
include the oil and gas’ deposits . underlying a railroad right-of-way, 
which crosses the leased tract, even though the lease does not Sapresy 
_ except such a from its COVEL AE rnrnrrerntnr sedvabevcessecsnun’ ded eaten 561 
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OL AND. GAS LEASES—Continued | a ee a A eee 
_ APPLICATIONS—Continued _ | eT oe ee or » eek 
Drawings = z = | isd e : 
lL Where ‘indiviadala eho! are. officers and/ or es of a *Gorporalien file —_ 
hes noncompetitive. oil and gas lease. applications for the same. parcels in ~ 
the same drawings, and-where the corporation has filed no applica-. 
7 tions, cancellation by BLM of leases. awarded to such individuals. pursu- = 
ant’ to those. drawings is improper when: the individuals establish that | 
there was no breach of their fiduciary duty to the cuporanon creatine ge 


a-corporate. interest. in the ‘individual. applications...... sdasendeusensiceteckesoslnversivss 185 7 : _ 


22 ‘Where individual officers and/or directors of a corporation. file noncompeti: Bod 
tive oil'and gas lease applications for the same ‘parcels in the same = 
- drawings, but the corporation has ‘not filed. any applications, rejection — 
-of the applications by BLM is improper when the individuals: establish | 
that there was corporate authorization for such individual filings; that 
_ any prior assignments to the corporation of Federal: oil and gas leases 
previously acquired through the simultaneous system were motivated _ 
by personal financial and business considerations, rather than by cor- 
porate obligation; and that no arrangement, ‘agreement, scheme, or 
plan giving the ud ac an interest in any of the applications ever.-"* 
une eat ee dusieccaendecueesssneet Micniiinniiamimed SOc: 


Filing =e 
oi Under 43 CFR 8112. 4- (a), a prospective lessee (i.e., one whose’ simultaneous: 
noncompetitive application has been selected and approved by BLM) 
must either affix a “personal handwritten signature” on the offer to 
lease form and stipulations, or the prospective lessee’s agent must do | 
_so. A rubber-stamped facsimile signature is not a “personal handwrit- 
ten signature,” and, where the prospective lessee affixes such a facsi- 
mile Signature, the sppueaton is properly eda under 43 CFR 
Dd CAO IG) secasiecsavescaheiacdacecensevss aseensusuuvers es sdeudedesiaslassiGeaeicateniascavehisses isa bvnesies ive 407 


Sole Party i in Interest 
1.. Although, under the Departmental sevtinsiche in effect at ihe time ‘of the 
sale, a competitive bidder i in an oil and gas lease sale, where there are 
other parties in interest, was required to submit the signed statements 
required by 48 CFR 3102.2-7 (1981), failure to comply with the regula-— 
_ tion does not require rejection of ‘the bid. Whereas, in noncompetitive 
~ offerings, the critical element is determining the first qualified offeror,. 
in competitive bidding, the amount of the bid replaces Priority. of filing 7 
as the dominant factor sr cideasebnss b. vdadscocculbsie ute pee ceases tet sdiesiesiudsbagtutsscvaas sribens 386 
COMPENSATORY ROYALTY : | : j i 
1. Neither the standard lease terms: nor the ‘applicable vepaiintion:: 30° CFR | 
221. 21(c), require the payment of compensatory royalty for drainage 
from Government lands, where it can be established that a prudent Op- 
erator would not drill an offsetting Wel] .i..ccccssssessccssseesssseeessssenessesanesecsenses —— 208 
2. Where a lessee, after due notice, fails to submit evidence that a requested Sa ee 
_ offset. well was unneeded, and also fails to timely complete the well, 
‘compensatory royalty is properly assessed, aoa whether the wer “it % | 
which is eventually drilled is “a paying Well.” .....ciicesssessseeedsseecseeecensees 209 
38. Before a lessee may plead impossibility of performance as a ae to ‘fulfill. 4 
ment of a contractual requirement, the lessee must show that no alter- 
nate method of compliance is: possible. ‘Where possible alternatives — 
a exist, a lessee is not excused from a contractual obligation merely be- i 
“Cause one alternative i is not Beatle aeesseeeenitpreiceernsennsieevnie dieties sateae se week LOD e< 
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OIL AND. GAS LEASES—Continued_ ay fee ne as ae eA et 2 
a COMPENSATORY ROYALTY—Continued ae ee ee Ba te. eas eee 
A, Compensatory royalties. for. failure to complete: a i otective well: are proper- aed 
_ ly. assessed after a. reasonable. time from notice of crane by: the 


lessor until an offset. we has been completed. eae ee ae . ~ 209 Pes 


~ COMPETITIVE LEASES . i. 
ae The Combined. Hednhen ee Act of 1981, PL. 97-78, 95. Stat. 1070, ~ 
‘amended the. Mineral Leasing Act of 1920, sec.. 17), 30 U. S.C. § 226(b) . . 
(1976), to require competitive bidding i in-the leasing of lands within spe- ae 
cial tar sand areas, and. appellant’s simultaneous oil. and gas lease ap- 
_ > plication, being” nomeumapetitive, must be rejected for a parcel within. ae. 
& fo. wBMOClal PAY BANG Areas Actress Oa ion: aril ns adie eaienatssslasecce Seni aueaisteieas . 82 
2. An applicant for a Federal oil and gas lease hee no rights. in the lend or its ae 
7 minerals until the lease is: issued to him. The Secretary. of the Interior x 
_is-not required to, but “may” issue a lease for any given tract. There- - — 
fore; BLM. can properly reject. of a first-drawn simultaneous application 7 
'. where before issuance of the lease the parcel won in the drawing is in- . 
cluded in a special tar sand. area, and. thereby leasable only through. 
Oe competitive. bidding, pursuant. to the Mineral Leasing Act. of 1920, as on 
_ amended by the Combined Hydrocarbon Leasing Act of 1981... 88 
3. ‘oil and gas leases may. be acquired and held only by. citizens of the United > 
States, associations of citizens (including partnerships), ‘corporations, ar 
and municipalities. The Mineral: Leasing Act does not prohibit the cre- 
ation of joint tenancies when oil and gas leases are issued. Where the 
two. offerors are designated on a competitive. oil and gas lease bid as 
= “Turner C. Smith, Jr. and Signe D. Smith, husband and wife, as Joint’ ——- 
_ Tenants, DBA Turner Smith & Associates” and the bid is. signed by 
each person individually, the bid is. acceptable in that form: since it is eek 
~ possible. to determine the full names of the OE GEOTS elsiet eer cacd scene! — 886 
4 Although, under the Departmental regulations in effect at the time of the | 
sale, a competitive bidder in-an oil and gas lease sale, wheré there are. 
other parties in interest, was required to submit the signed statements a 
required. by 43 CFR 3102.2-7. (198), failure to.comply with the regula- 
tion. does not require rejection. of the bid. Whereas, i in noncompétitive 
offerings, the critical element is determining the first qualified offeror, 
_ in competitive bidding, the sare of the ba replaces priority of filing ng. Pee 
as the dominant factor .. srvteeesectnnednnstnneeseentvatennectnnananenaee seteeeetnagenmnennee 886. 
‘s DRAINAGE. | S.. _ aoe /~ Ue Se ee ee VED | 
Ls. Neither the stile iekee fora nor nthe: epplitanle: ae 30 CFR 72 
. 221, 21(c), Tequire the payment of. compensatory royalty for drainage — 
_ . from Government lands, where it can be established that a prudent op. 
ee erator would. not drill an offsetting well.....c...csssscsesssccestecccessecsessaseceesecseessses —, 208 
32 Where a lessee, after due notice, fails to submit byidente: that a ‘requested eA 
| offset well was unneeded, ‘and also fails to: timely complete. the well, 
; ~ compensatory royalty is properly. assessed, regardless whether the well ah 
which is eventually drilled is “a paying well. TY scasasivaatee denaeniansabedisaabcaydodshateoeae. 209 
“8. Before a lessee may plead impossibility of. ‘performance asa bar to fulfill- wt | 
| ment of a contractual requirement, the lessee must show that no. -alter- 
~ nate method of compliance is possible. Where possible alternatives. 
exist, a lessee is not excused from a contractual obligation mee be- - 
cause one alternative is not. feasible ...c..cccsssse SREP Ces UTTER Ny NOTE Se 209 
A, Compensatory royalties for failure to complete a protective well : are proper- “ 
: ody assessed after a reasonable time from notice of drainage By the oe. 
lessor until an offset well has been completed a de ledeacees tates: 9. 200" 


ito.” 


INDEX-DIGEST 


OIL AND GAS LEASES—Continued _ 
DRILLING . 


AL Neither the standard lease terns nor the -applicaile eit 30 CER a 
291.2100), require the payment of compensatory | royalty for- drainage a 


_from Government lands, where it can be eee that a ami oe 


LANDS SUBJECT TO: 


A The Combined HHydroeathon. eae ‘Act of 1981, P. i 97-78, 95 Stat. 1070, 


‘amended the Mineral Leasing Act of 1920, sec. 17(b); 30 U.S.C. § 226(b) 


plication, being pon erpene must 5 ° rejected for a aac within al 


- NONCOMPETITIVE LEASES © 
1. Under 43 CFR 3112.4-1@) a ere lessee a e., one whose’ sinaultiaixous 


noncompetitive application has been selected and approved by BL ) 


must either affix a “personal handwritten signature” on the offer to 
lease form and stipulations, or the prospective lessee’ s agent must do 
go. A rubber-stamped facsimile signature is not a “personal handwrit- 
ten signature,” and, where the prospective: lessee affixes such a facsi- | 
mile signature, the ‘application, is propery rejected under 48 CFR ee 
8112. 6-1)... ere A adisutersthaiteleriehiavssstaleacteiue ie alitas ca ecveanctcssiceupsaseasteoeicuns cee 


REINSTATEMENT | 


1. The law irmputes iow leds when opportunity are interest, combined with | 
reasonable care, would. niecessarily impart it; therefore, where ithe a 
| Bureau of | Land Management served notice of an oil and gas lease 


rental increase on an office of a corporate lessee which the lessee 


claimed was’ not its address of record for the lease, the lessee cannot 
assert ignorance of the increase because reasonable care would dictate 
that the office receiving the notice inform the proper office............... Wotseet | 


2. A late rental payment may be justifiable if it is demonstrated that at or 


“near the anniversary date there existed sufficiently extenuating} cir- 
cumstances outside the. lessee’ s control which affected his or her ac- - 
tions in paying the rental fee. Where a lessee asserts a lack of kniowl- 


edge of : a rental increase as justification for its failure to pay timely the 
full amount of the rental, the lease will not be reinstated if the record 
supports.a finding that the lessee had knowledge of the increase ap- 


. .. proximately 6 weeks prior to the ee date of the lease ptieess iekeor 
RENTALS eo 


1. The law imputes knowledge when opportunity and bneerect: combined with 


reasonable care, would necessarily ‘impart. it; therefore, “where \the | 
Bureau of Land Management served notice of an oil and gas lease 
-rental increase on an office of a corporate. lessee which the. lessee 


claimed was not its address of record for the lease, the lessee cannot 


assert ignorance of the increase because reasonable care would dictate ad 
that the office receiving the notice inform the proper office... subse Ssitenes ee 
2. Where a noncompetitive oil and gas lease is cancelled in part because some 


of the lands were already patented, the Department, may return the 


excess rentals pursuant to the repayment provision of the Federal Land | 
Policy and Management Act of 1976, 43 U.S.C. § 1734(c). (1976). Howev+ - 
er, in absence of statutory provisions, no interest may be eo by the. 

Government on such PeLUNS «..--.sessssccornssanntsneensserenscnssontenvesessees predates ceuigeaits : 


~- erator would not drill an offsetting v Aleem casita ptesbiniaiiers Cera oii eet 208 


e4 - 4976), to require competitive bidding in the leasing of lands within ‘spe- : 
cial tar ‘sand areas, and appellant’s simultaneous oil and gas lease ap-. 


special tar sand see aa aseunivans ee eo 82 : 


407 
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26 


26 
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OIL AND GAS LEASES—Continued _ er a 4 oe ot Ee Page 
-RIGHTS-OF-WAY LEASES ae " 
a: Lands under a railroad. sigheaEwas issued. ian to the Act of Mar. 3, 

1875, 18 Stat. 482,.are not properly leased under the Mineral Leasing 
Act of 1920, 30 U.S.C. §181 (1976); but instead must be leased under the 
. exclusive authority of the Act. of May 21, 1930, 380. US. C..§§ 301-306 ee es 
(1976), and 483 CFR.3100.0-3(A)(1)....cecssclesscsstecescccssesessvssecccsesnesesseseesesecsiseccecasess » + §61. 
“2. An oil and.gas lease issued under the Mineral. Leading ‘Act of 1920 abc not > 
| include the oil. and: gas: deposits. underlying a railroad right-of-way, 
_which crosses the leased tract, even. though the lease. does not expressly a 
except such deposits from its ge oe Sate sidipsiescacuotamuonsdawooaaineecaaee 661 
TERMINATION : Bi 3 Senne a° 
1. The law imputes fnew edie: whieh: opportunity and: interest, combined with 
| reasonable. care, would necessarily impart it; therefore, where the 
Bureau -of Land. Management served notice of an oil and gas lease 
rental increase on an office of a corporate lessee which the lessee 
claimed was not its address of record for the lease, the lessee cannot — 
_ assert ignorance of the increase because reasonable care would dictate 
that the office receiving.the notice inform. the Proper OfFICE....3.......::ccsecsees 26 
_ 2, A late rental payment. may be justifiable if it.is demonstrated that .at or 
near the anniversary date there existed sufficiently extenuating cir- 
- cumstances outside the lessee’s control which affected his or her ac- 
- tions in paying the rental fee.. Where a lessee asserts a lack: of knowl- 
edge of a rental increase as justification for its failure to pay timely:the 
' full amount of the rental, the lease will not be reinstated if the record — 
supports a finding that the lessee had knowledge of the increase ap-°  - 
proximately 6.weeks prior to the anniversary date of the lease.....:........... 26 
3. “Paying quantities.” For the purposes of the extension provision of 30 
USC. § 226()) (1976) relating to leases committed to a unit plan of de- 
velopment, “paying quantities” requires production sufficient to recov- | 
er the costs of operation and marketing but does not include recovery — 
of drilling pelea aaa rae ee 480 


UNIT AND COOPERATIVE AGREEMENTS 


1. “Paying quantities.” _ For the purposes of the Sennen provision. of 30 
USAC. §.2260). (1976) relating to leases committed to.a unit plan of de- | 
_ velopment, ‘ ‘paying quantities” requires production. sufficient to recov- 
- er the costs of operation and. marketing. but does not include recovery 
_ OF drilling expenditures j....:...esscccessssseccsssecsoessesssesssneessaessiucessnees dec iadoseahvons sbesecase 480 
.. -WELL CAPABLE OF PRODUCTION 
1. “Paying quantities.” For. the purposes aE the ae provision of 30 
: US.C. § 226() (1976) relating to leases committed ‘to a:unit-plan of de- . 
velopment, “paying quantities” requires production. sufficient to. recov-_ 
er the costs of operation and marketing but Gorn not include recovery ~ 
of ening OXPENGICUTES ....-esssesessseecrsssseenssseressssensessnnatiseesnestanneenennsesssesessnenseceees .  . 480. 


OIL SHALE. 
GENERALLY _ . 
As “Oil shale. Rock conemie less (had 3 aalinna per fa of ces is- on 
: distinguishable from average shale or mestone in the earth's crust: 
: claim, without more, does not provide any basis or inferring the pres- ea 
ence of oil. shale at come renin eecnneeteteas: 2 cape anes tioae ahaa sAdaiestdeahetactsne 088 


~ OL SHALE—Continued 
MINING CLAIMS 


-, Page 


aL In an oil shale’ mining’ ‘elaiaa: ‘cotitest, the Geno eles: only the’ Ae 
burden of going forward with sufficient evidence to establish a prima. 
_ facie case of. invalidity, and the burden then shifts to the claimant:to _ or 
overcome this showing by a preponderance of the evidence. However, 


since abandonment and lack of good faith are questions of intent, the — 
pene Government bears the ultimate burden of proving these charges Re 
oy AW Any. exposure of the rich oil shale formation known as the Parachute Creek 
| _Mmember can be. geologically inferredto embrace sufficient quantity of 
_ high grade oil shale and, therefore, to constitute a valuable mineral de- _ 
posit on an oil shale placer mining claim. However, exposure of a sur- ~~ 
« face deposit of lean oil shale is inadequate to demonstrate the existence _ 


538 


of rich deposits at depth in the absence: of evidence showing that it is ~ 7 
part of a deposit that. can be Oe to depth within. the lateral limits i 


GE TCC AL ENN ose ccars can ccsc hei cacseeoe bios ada eco ecard acetic ele keene 


3. “Oil shale.” Rock containing less ha 3 gallons per ton of kerogen is not 
distinguishable from average ' shale or limestone inthe. earth’s crust. 


_and is-therefore not “oil shale.” Discovery of such shale on a mining 
claim, without more, does not provide any basis for inferring: the pres- 
ence of oil shale at depth............. aust uelididebu sasha: cWicsepeatossesbees aaaspacciuastvavetedauaets 


4. Where evidence creates only inferences: of lack of eo0d faith in the location. 


and holding: of mining claims and fails to show ‘clearly that these 
claims were abandoned, these charges are not sustained «0... 
5. The Department is not barred by the equitable doctrines of laches or waiver 


_ from declaring oil shale placer mining claims null and void, since, until 


. patent issues, it has the power and duty to invalidate adverse. interests 
in public‘lands as required by governing laws «.......ce:csscesceneisseseeeseeenes ioaets 
| OUTER CONTINENTAL SHELF LANDS ACT | . 


(See also Oil & Gas Leases—if included in this: Index.) 
GEOLOGICAL AND GEOPHYSICAL EXPLORATION | ‘ 


Generally 


1. Under 30 CFR 251.6- (a), ‘is Director of Geological Survey will require re- | 
publication of an exploratory test drilling application and a period for — 


| other. persons to join in a venture as original participants without pen- 


alty ‘where the applicant proposes changes to ‘the original application 


and the Director determines that those changes are significant. Pro- 
posed changes to the Department of the Interior’s announced Outer 


_. Continental Shelf leasing schedule or proposed changés:to regulations - 
- governing test soe are not aeouneent changes. within the meaning . 
of 30 CFR 251.6-3(d).....1.... eae sebecovisedinsenscosasecnsivesnerasencenstiosseeaneinegietseans 


PATENTS OF PUBLIC LANDS 
«RESERVATIONS | 
1A reservation of “all inciele? in a patent. of public lands caiman to sec. 


538 


538 


588 


539 


8 of the Taylor Grazing Act of June 28, 1934, as amended, 48 U.S.C.AL > 
8 315g (repealed 1976), reserves to the United States geothermal Te te 
sources underlying: the: patented ‘ands. The reserved geothermal re- — 


‘ sources are subject to leasing only under the Geothermal Steam Act, 30° | 
U, S. Cc. 8§ 1001-1025 OE ae viuea sisteceseasenesaseeesienenseacensbsenessesecnsadcenenten i 


= PUBLIC LANDS 


(See also Accretion, Avulsion, F Boundaries, Reliction, Surveys of Public Lands— | 


if included i in. this Index,). . 


MT 
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PUBLIC LANDS—Continued a, 
“GENERALLY 


A page 


i, Sec. 7c) of the Paiute Indian Tribe: of Utah Restoration Act. ae 1980, 25 ” 
— USC. § 761, et seq. (Supp. IV. 1980), contains the phrase “available. 2 


public. . . lands” which must be construed as those lands administered 


by the BLM which are available for Soe aaa that is, lands which are 
- not withdrawn, appropriated or POBEPV CO ices ose caereniceen aes | 


408 


2 National Forest lands are not “available public . . ends 2 ae such, they =). 


are are not. intended by Congress to be included. within the Paiute’ ae 
"proposed reservation enlargement plan. mage the Paiute Restoration a a re 
— 403. 


; — Actie seeerracene eteaces Eds sass sca atiesoaecassveade eseeeutmesbecechans ee enwwnsesosesee aueersane Stsaenenecerosassecnsacenonensiecs 
DISPOSALS OF ee are a ee ee ee ee ee 
Generally . 


a. Sec. ‘TXc) of the Paiute Indian Tribe of. Utah. Restoration Act: t of 1980, 25 _ 
USC. § 761 et seg. (Supp. IV 1980), contains the phrase “available — 


public. . . lands’ which must be construed as those lands administered 
by the BLM which are available for disposal; ne is, lands which, are 9% 
— 403 


not withdrawn, appropriated or reserved... ere eae ptbcvewdisecddes do cavenesbics siucslacetecsas 
RIPARIAN RIGHTS - , ; a es | — 
ds Where riparian public land his a er coded away peels by thee actions ‘of 


a. navigable river. and the river subsequently returns to its original: 


banks, restoring. the eroded land through. accretion, title to the accreted 


land is deemed to be in the remote-riparian owner. to whose Jand the 
accretion attaches, rather than't the United States. pogiite Bie Gescreh baa: aconseeeases 


’ PUBLIC RECORDS © 


415 — 


(See also. Administrative Procedure, ‘confident Information—if included in : 


this Index.) 


1. Estoppel mill not a ‘against the United. States v where there. is no as 
of an affirmative’ misrepresentation or an. affirmative concealment of a> 


material fact: by the Government and the party asserting the estoppel 


cannot claim i ignorance of the true facts because the facts are a | matter. ame 3 
— A9T 


of ee record .. ee ao an siete eee uae | 
| REGULATIONS: ae cee a ee ee ee ee ee ee es 


(See also Administrative Procedure—if included i in this Index. 2 
GENERALLY | 


-l. The Boards. of Appeals of the Departrient of the intaior do a have ie 7 


authority. to. declare. duly promulgated Deperementa! regulations inval- 
tA OK UNICOMSTATITIONA 6, casdnsd vevenscssovsossssssdtocect nncnstacstestslssianvntyiavadcasasvaphestadensesagens oe 
Be The Board is bound by duly Sau Departmental regulations’ a well — 


as by. Departmental policy expressed in Secretarial Orders. published in 


_ | . the FEDERAL REGISTER. or set forth 3 in fis sales manuals ge ioe iS 
- BINDING ON THE SECRETARY | wl | 


— 1. Once a regulation ji is adopted by. the Derreient aad sO long-2 as 5 itt remains 


extant, the Secretary and-his pepe see uietiver are bound by: it and j it has ia 
- the-force and effect of Nee s uascaacbedss Secaitiveriaiues eas sche taser? 


FORCE AND EFFECT AS: LAW | 


oT: 


‘LL, Once. a regulation i is. adopted by. the a peparmients and so plete as. 4 remains 2 


extant, the Secretary. and his representatives are bound by. it and it has 


~ the force and effect of law cicc.csccssssssessecsssiscossvsccessessvesecsossessecsvstecsscsucenesueensenses : 
- a | A Bureau of Land Management instruction memorandum is [eae a eae « 


ment for internal use by BLM employees. Such documents are not ree oo ge | 


‘- ulations and have no 0 legal force or BOCES 6 ciiiencctto eit ton: seinen ta : 


~ yt5-259 .0.- 83 — U5. 


2620 
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REGULATIONS—Continued 
PUBLICATION 


1. Under 5 U.S.C. § 55a) (1976) and the Supreme: Court’s oldies in Morton : 
. vy. Ruiz, 415 U.S. 199 (1974), an individual may not be deprived of bene- _ 
fits solely on. the basis of an a eligibility standard published ade in the 
BIA manual) -nesesescetsseenesrcee sedpeo¥sntahaieasi fh ceelieceOlorectteg ten vee ta tries asaoaes eo 


RIGHTS-OF-WAY | ne . sa 
— (See also Indian Lands, Reclamation Lands—if included i in this Index.) 


| GENERALLY | 


1. Lands under a eas right-ofway tegiad: mea to: ite Act of Mar. 3,0 (| 
1875,.18 Stat. 482, are not properly leased under the Mineral Leasing | 
Act of 1920, 30 U.S.C. § 181 (1976), but instead must be leased under the. 
exclusive authority of the Act. of May 21, 1930, 30 U. 5.C. §§ 301-306 . 
(1976), and 43 CFR 3100.0- Se ea Anite tags eer es 


FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976 


1. While sec. 504(g) of the Federal Land Policy and Mavideement Act of 1976, 
43 U.S.C. §17 64(g) (1976), indicates that the Secretary of the Interior 
may charge less than fair market value for an annual right-of-way 


rental, including no charge, the legislative history of that provision re- — 


veals that Congress intended that free use be restricted to agencies of 


the Federal Government and to those situations where the cane? is - 


+ token.and the cost of collection unduly large... ccc cccesssesesesesesscsseneresones 
2. Under sec, 504(g) of the Federal Land Policy-and Management Act of 1976. 
43 U.S.C. § 1764(g) (1976), the Secretary of the Interior may charge. less 


than fair market value for a right-of-way. rental. The regulation, 43 
CFR 2803.1-2(c), implementing that provision sets forth the circum- — . 


a stances under which no fee or a fee less than fair market rental may be 
authorized; however, it specifically excludes cooperatives whose princi- 


pal source of revenue is customer charges from such consideration..... sce 


RULES OF PRACTICE 
. (See also Administrative Procedure, Appeals, Contests & Protests, Contracts: 


Hearings, Indian Probate, Practice Before the Department—if included in 


_ this Index. a 


APPEALS 
Generally . 


1. Where an appellant fails to meet criteria in 43 CFR 1.3 for who may prac- | 


tice before the Department, he may not appear on behalf of others, and 


his standing must be determined based « on his claim of ' property inter- | 


| est on his own. behalf ..:...c.ciccscsscscssscacecnccocssssovsessesoosssnonstesessbezentesscoesyescossseoencevors 
2, The regulations governing procedures before: the Board of Land Appeals 


provide for the filing of a statement of reasons for appeal’by appellant’ - 
and an answer by an adverse party within certain time limits (subject 


. to extension). Proper practice requires that all issues deemed relevant 


by the parties be briefed at that time because, as a general rule, the 
Board does not issue INEEELOCUUOEY, decisions on issues 8 which. are: ‘not dis- ge eoea? 
; Soames of the pabpeel: ons st Ssdests donee eocek goals teres tas eeaeee aces sleneaceis oaaadesesethe ee 2 


et “Page 


508 


561 


227 


228 


249 


496 
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RULES OF PRACTICE—Continued 
APPEALS—Continued. ay oUe 


Answers 


TB 


: . Page : 


| AL The! regulations governing ; racic! before the Board of. Land Aeteale [ | 


provide for the filing of a statement of reasons for appeal by appellant | 
‘and: an. answer by an adverse:party within certain time limits (subject. 

to extension): Proper practice requires that all: ‘issues deemed relevant 
by the parties be briefed at that time because, as a general rule, the 
board does not issue inter ocuiory d decisions ‘on issues cee are not dis- 


positive of the fetes eens cme sets enn ae 


| Burden of Proof 


1, The Government failed to sustain its burden of: proving that ‘the alte: 
_ tioning of discharge gate valves required for an irrigation system was 
“due: to the valves not meeting the requirements of the specifications 


rather than a result of the Government’s failure to provide a filtering 


_ device in the irrigation system to keep out damaging foreign matter. 
- Noted by the Board was the fact that under the maintenance warranty 
provision on which the Government’s claim is based, the contractor is. 


not responsible for repairing defects or failures due to negligence in the 


operation of the irrigation system by the Government or its agents... 


2 A claim for breach of warranty is not established under a contract calling 


for the furnishing of an audiovisual system where the Government as- 


serts that the system was defective at the time of acceptance and the © 
' Board finds that the nonlatent preexisting defects forming the basis of 
the warranty claim were not excluded from. the coverage of the stand-.- 
ard inspection clause making acceptance-conclusive, except as regards 
latent defects, fraud, or such gross mistakes as amount to fraud .............. 


3. A claim for the cost of preparing ‘a technical inventory of field tapes and 


4, 


other data furnished by the Government is denied where the appellant 


alleges that some of the field tapes were missing and some of the data 


was received in a deplorable condition, but the Board finds that the 
concurrence of a Government representative in the taking of the inven- 


- tory did not provide a predicate for the claim asserted. where the prepa- 


ration. of the inventory was considered to be simply an exercise of a 
management prerogative, irrespective of whether such action was to be 
viewed as.a-means of facilitating contract performance or satisfying a 


- contract requirement’for the furnishing of demultiplexing documenta- 


In an oil shale mining claim » contest, the Government. bee only the 
. burden. of going forward with sufficient: evidence to establish a prima . 


facie case of invalidity, and the burden ‘then shifts to the claimant to 


'.. overcome this showing by a preponderance of the evidence. However, 
since abandonment and lack of good faith are questions of intent, the | 


Government bears the ultimate burden of proving these charges.............. 


5. Where evidence creates only inferences of lack of good faith in the location 


and holding of mining claims and fails to show clearly that. these 


claims were abandoned, these charges are not sustained ........seeseeeeseseee 7 


496 


30 


449 


530 


8388 
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RULES | OF PRACTICE—Continued ng | | "ed sila ~~ a - . oa es Page oo 


- APPEALS—Continued 
| Dismissal eg 3 ae = ot Bie ean 
os The Board: denies a Government nieriods: ‘tO. dismiaa, an. cibeal ‘piedinated: ee 
upon the ground, inter alia, that the Disputes Concerning Labor Stand- 
; . ards clause gives the Department. of Labor. the authority to decide dis- 
_. puted questions arising out of.the Davis-Bacon Act, where the record - 
_ . indicates that almost two-thirds of the amount withheld from a prime — 
| contractor by reason of Davis-Bacon Act violations by it subcontractor 
_ appears to represent amounts owed by the subcontractor.to the Federal _ 
_ or to a state government and thus present questions for resolution: by © 
the Board incident to its. authority to adjudicate annul P between the - 
parties to the CON EPECE a cet ese ca es eet eels ae 365 - 
_ 2. A Government motion to dismiss an | appeal on the. eure that ‘the con- 
. tracting officer had neither issued nor: been: requested to issue a final - 
~ decision. is denied, where the Board finds (i) that the appellant was war- 
~~. ranted in treating a contracting officer’s disclaimer of any responsibili- | 
. ty for adjudicating a dispute as a final decision, and: Gi) that no useful: . 
_-. ‘purpose would be served. by. remanding a case to the contracting: officer 
for a decision. when the Government’s. announced position is that the 
ya contracting officer has no authority to render a decision relating fOr x. 
wage determinations under the Davis-Bacon Attidiass aes ftade oletiouetuad: . 865 
3. -A Government motion to dismiss an’ appeal as untimely filed under the .* 
Contract. Disputes Act of 1978 is denied where the Board finds that the 
up At does: not deprive the contracting officer of authority he had prior to 
...the passage of the Act to reconsider. a final decision after it is issued — 
and prior to the expiration of the appeal period and that the. available : 
evidence indicates that the actions of the contracting. officer may have © 
4 contributed to the contractor’s failure to initiate an appeal to the = . 
Board at an earlier time........... pe eR PS bsbesdctductitcast Saas ceo, Bitches. of OGe:., 


Effect of. | | 
1. Under 25 CFR 2.3(b) ent 43 CFR 4.21(a), a decider: which. is aii too. 
review by a higher Departmental official is not effective during the __ 
- appeal period or during the pendency of an appeal, unless the BIA offi- 
cial to whom an appeal is made, the Board, or the Director of the Office 
_ of Hearings and Appeals determines that the public. interest, requires ot 
‘the decision to be made effective immediately ....... sau saeaabue nies e “UO” * 
| Extensions of Time | a3 a ee , Se 2 
2 A Government. motion to dlintiiad an capes: as edntiaels filed under the y 
Contract Disputes. Act of 1978 is denied where the Board finds that ‘the 
Act does not deprive the contracting officer of authority he had prior to. 
the passage of the Act to reconsider a final decision after it is issued — 
cand prior to the: expiration. of the appeal period and that the available 
evidence indicates thatthe actions of the contracting officer may have 
contributed to the contractor’ Ss failure to anubiate: an appeal ‘to the ee 
| pone at an | earlier time 1 oscars saat ataneestmnssetetehgne fateh cont te atlanta ayes ancients “DO 
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. _APPEALS—Continued 
Failure to Appeal 3 ; 7 Oe sce 
ol Where the Geological Survey informs an, oil sad gas lsaeee ‘et completion ee 
of a wellion.an adjacent tract of land has resulted i in. substantial drain- 
a “age from. the Government’s. land and directs the. lessee: to either com- _ 
plete an. offset. well: or. tender compensatory royalties, the lessee may 
attempt to, show that. the drainage is not substantial or that a prudent = 
a ‘operator would. not attempt to complete a paying. well. Where, however, ia 
the lessee does not challenge the factual predicates of the Survey 
demand within a reasonable time after he: has been informed’ of them, _ 
the. right’ to. ‘subsequently . contravene the. factual determinations: of of | 


: Survey | on these nee is waived .. bay oe wedacssseuntensedecunssnseseneses asisGtaehdvmiwbavestaccscus : 209° i as 


- Motions a | oe ; | 
ae A Government's: nibHOA for summary. judgment : is: digranted aii an sepatl is. 
_ dismissed where in connection with a claim for interest for the Govern sa 
~~ ment’s delay. in making progress payment the Board finds there isno 
_ genuine issue of material fact and that neither the payments clause — 
- nor the Contract. Disputes Act’ of 1978 authorize the. payment of inter- — 
a — -est on undisputed baicue Saae claims on which the claim: nor interest is ee ae 
"a A MASON ceasasces vaesuauasicscuasscstresaiie ccsensuntsatsves aceee oteon eae Oe etiam dean 233° 
2 A motion for reconsideration i is denied where appellant's pe tions of error a ee 
_. in the principal decision are not supported by arguments or by refer-. 
ences to the record; and appellant admittedly seeks a rehearing in — 
. order to present the evidence in a more coherent, sequence and logical 


OLET .sosesseeceeesace Pree REPT e reer Terr eee r rire rer ieee rT eee ri rier er erirrivitrrt tii) ae 359 : . . 


8. A Government: ‘motion to dismiss an ee as cntimely. filed under ‘the. = 
3 Contract Disputes :Act of 1978 is. denied where the Board finds that the — 
~~ Act does not deprive the contracting officer of authority he had prior to.. 
the passage of the Act to reconsider a final decision after it is issued  —__ 
and prior: to the expiration of the. appeal period and that the available ee 
evidence indicates that. the actions of the contracting officer may have 
contributed to the contractor’s failure to initiate an a daa ‘to the 
= Board at.an, earlier time  sedunenaetnenieean Seesaawes’ed ee ee biisihiactiatiiaee OOD), 
Reconsideration : 7 _ ot ES, 
‘< A motion for reconsideration i is denied where appellant’s assertions of error ee ee, 
in the principal decision are.not. supported. by arguments or by refer- ote tees 
“ences to the record, and appellant admittedly. seeks a rehearing in 
order to present the evidence in a more coherent secuence and logical Se. ay He 
ee ee Vuela. ‘eonneeeesoase Pree eiscooes . 359 | . 
_ Standing to Appeal a oe ee RS tins age 
A An appellant has. standing eS Zope a decision of a Bie of indian AE a6 ote 
: ~ fairs official granting fee patent title to Indian trust land only if it can 


-. be shown that the decision adversely affects ne or her enjoyment ofa i 


| legally protected ee eee ee i ae aa , . 67 
Statement of Reasons Se OTE oes ee  pideee 42-5 
a “The . regulations - governing procedures ihelore: che) Board of Land jena | 
; - provide for the filing of a statement of reasons for appeal ‘by appellant — 
. and an answer by an adverse party within certain time limits (subject 
to extension). Proper practice requires that all. issues deemed relevant © 
by the: parties be briefed at that time because, as a general’ rule, the 
_... Board-does not issue interlocutory decisions on issues. which « are not. dis-. 


: : pene of the een ae ss agsihcttaailgtetiese nvntgeee Ronen ioniedautt 6 96 : a 
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"RULES OF PRACTICE—Continued _ 
'- APPEALS—Continued _ 


Timely Filing © 


1. Where the Geological Survéy. informs an oil ad gas lessee that sonuletibn = 
of a well on an adjacent tract of Jand has resulted in ‘substantial: drain- 

age from the Government’s land and directs the lessee to either com- 

plete an ‘offset well or “tender compensatory royalties, the lessee may 


‘attempt to show. that’ the drainage is ‘not substantial or that'a prudent 
operator would not attempt.to complete a paying well. Where, however, 
the lessee does not challenge the factual predicatesof the Survey 

_ demand within a reasonable time after he has been informed of them, 
-the right to subsequently contravene the factual determinations ot 
Survey on these points is waived ............ ili atin Cautuniienned 

2..A Government motion to dismiss an appeal as untimely filed A the 
Contract Disputes Act of 1978 i is denied where the Board finds that the 

- Act does not deprive the contracting officer of authority he had prior to 


the passage of the Act to reconsider a final decision after it. is issued 


and prior to the expiration of the appeal period and that the available 
evidence indicates that the actions of the contracting officer may have 
contributed to the contractor's paneer: to initiate an appeal to.the 
Board at ain Carlier Cre sicsccs ui scs tendo ieleec teeta Mets sia pease nrtieaemaceins 
GOVERNMENT CONTESTS , eae a | 
1. In an oil. shale mining claim: contest, the Government bears only the 
burden of going forward with sufficient evidence to establish a prima 
facie case of invalidity, and the burden then shifts to the claimant to 
overcome this showing by a preponderance of the evidence. However, 
since abandonment and lack of good faith are questions of intent, the 
’ Government bears the ultimate burden of proving these Charges wu... 
2. Where evidence creates only inferences of lack of good faith in the location 
and holding of mining claims and fails to show clearly that these 
claims were abandoned, these enarees are not sustained easel aetiaus peat ate iss 
HEARINGS | 
1. An Administrative Law Judge has the authority to permit the use of inter- 
rogatories and requests for production of documents in a Government 
PEATE COU OSL be crass eriassuncctipeasasean\ecunatinsanteel seven Ccannceesseesveareesieee ibs itents ooo avtaasecaaniers 


SODIUM LEASES AND PERMITS 
(See also Mineral Leasing Act—if included i in | this Index.) 
- LEASES | 
ake Sodium leases, which have a determinate 20-year primary term, are not 
automatically extended or renewed. The Secretary may renew the lease 
upon the lessee’s timely application for renewal .............secressereseeneeseenees 
2. The lessee’s preference right. at the time of renewal under sec. 24 of the 


Mineral Lands Leasing Act is only to be preferred ‘above other appli- — 


cants and is not an entitlement, as Bennet the United States, to a re- 
HE WAl LEASE otis eke) ee canes ees onrae, taste ete 


3. In adjudicating an application for renewal of a sodium lease, the Seas “ee 
- retains his discretion respecting whether or not to lease. That discre- . 


tion is limited in that if the decision is made to lease, a preference. is 
extended to the existing lessee who has made timely applications...::....... 


A, Existing sodium leases which are beyond their primary term but for which 


. the lessee has made timely. application for renewal are continued in 
force by the provisions of:sec. 9 of the Administrative Procedure ‘Act so 
ae as it takes the eee to adjudicate the penne es 
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"STATUTORY. CONSTRUCTION a a - i Pe ere ee) Ae Meae 
GENERALLY | . . 


- ‘Page. 


1. When a statute anaiageas in text and history to‘ one seins by. the — 7 
- Department has been construed. by the Supreme Court, but that Court.” 


“has. criticized its own construction even while failing to overrule it, the a 
. Department can regard the construction of the statute: it administers as 
a matter not governed by: the. precedent on the otherwise. analogous 

. gtatute..... cea anaes Aevovsssonvscenes , Riera Ant dneonetaeenns Syeawceoee 


LEGISLATIVE HISTORY - 


o The ‘position: that: ‘Gay, companies. actually éperating « common. carrier rail 


_-roads-and their “alter egos” are prohibited from holding federal coal 


610 : 


leases by sec. 2(c) of the Mineral’Lands Leasing Act and the position ~~~ 


that ‘affiliates of such companies -are’also prohibited are. both | reason- 


able, judicially defensible constructions of an ambiguous provision of 2 a 
- law. The legislative history of sec. .2(c) fails to answer clearly the ques- . 


tion’ whether: affiliates: of: railroad oe are included: in or ex- 


cluded from the « coverage of sec. peels c ueteiteete . caries steaseeaseeevesitasenseessernees 


_ SUBMERGED LANDS» 


610 


i The Bureau of.Land Management ‘under provisions of ANCSA and regula- ~~ 
tions in 48 CFR has both the authority and responsibility to determine — 


-which lands, including submerged lands, are “public lands” within the 
definition of § 3(e) of ANCSA and: ‘are ' therefore available for selection = 
“by a Native corporation site seeseatenanecsanessaseensnsessnysesunersnsenessnensonvecennsasenieerbeteseneets 


SURFACE MIN ING CONTROL AND RECLAMATION ACT OF 1977 
ABATEMENT .. : 


Generally... 


‘1; Where the fecord eee does not: cupport a “finding fiat the jecipisat of 
- a notice.ofviolation. _requestéd an extension of time to. abate a violation 


_ charged-in the notice, prior to.OSM’s issuance ofa cessation order for 
_ .failure'to abate the violation within the time prescribed for abatement, 
-OSM’s cessation order i is properly upheld against the recipient’s claim 
that conditions at the mine site warranted .an: extension of the abate- 


ment time:. A Pecemerecesevvecesereas savoqsacesesdncosserencnseace PeeTE TSC P ESET ET err iiirrir igri weet amen nacaee: opeaee ; - : 


_ ADMINISTRATIVE PROCEDURE, 
Generally - 


; 1. Knowledge. possessed by an Aaninictetive Law Judea ba net appearing af. | 


87 


record in the case before the Board ‘is not a sufficient basis for uphold-.. : 


ing.a decision in a formal. Erocseg ne under the. Administrative Proce- a 


J+ Auare Act. ..csscsccsscsesesessoees Raabe ineeeeae aca auieas Sas ach ine adele evecare 
Burden of Proof. oh ae 


Ll. In a civil penalty proceeding to.review an alleged violation of the require : 


594 


ment. of 30. CFR.717.17(a)(1) that drainage be passed. ‘through a sedimen- ie 


tation pond, OSM: bears the ultimate burden of persuasion as to'three . 
‘basic elements of proof: (1) The existence of surface drainage which. 
7 came into contact. with. disturbed area; (2) that this drainage did not — 


| pass through a sedimentation pond; and. a {9).¢ that ‘this drainage flowed . on 


off the. permit ATEA coesssees baa auaRuan dons decacs i caableaieancsss ce seoe is leas AW aRSO AEA a ES oe 
2. The burden of proving. facts and circumstances to. support an. ‘exemption _ 


from regulation by OSM rests s with | the ° party clamning the i 


‘ : 378 


BB 
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‘SURFACE MINING CONTROL AND RECLAMATION act oF 1977—Con. 


ADMINISTRATIVE PROCEDURE—Continued: | 
Burden of. Proof—Continued oo 


: 3. A - prima facie case is made where sufficierit oe is a prestnted to: estab. ae 
lish the essential facts. It is evidence. that will justify but not compel.a 


_ finding i in favor of the one presenting it, ‘unless it is contradicted. and 
overcome ‘by other evidence. ‘How much evidence is required may vary 


: Page a 


” with the nature of the case and with the relative. availability of the evi-. 2 
_ dence :to the. person charged. sh the burden of establishing the Poe ee; 


ae gen * facie case at aes Urs Miasevan tceote stir ease iced Gate tier cures went ci tesel ecncebiasececsct tet ve etucesa vase ws 
4 ‘An applicant for review ‘claiming fat the effluent limitations set forth. in | 


AB. 


- 80 CFR 715.17(a) are not. applicable. ‘to. discharges from its sedimenta-. Bale : 


- tion pond bears the: burden of PHOS me facts. upon which the claim <2 
FA . 468 iG 
5B. OSM makes a prima facie case. by. cubmiting ‘sufficient evidence - cathe Ete. a: 


~ of inapplicability is Wased sce ik iA ek ake ey ea 7 


lish: the. essential facts of the violation; when. it makes: that showing . | 


Ses, 2 7. and the. showing goes unrebutted, ait also carries. its s ultimate burden of i 


- diutervention®” | - oes eee 
we ea An order by ¢ an idiainivtrative ‘Law j cae goes! a petition to intervene : 
may be appealed | to the Board under. 43 CFR 4, 127 1@).. stoieceseeseee ee eae 


are. © persuasion .......cs sauabintandudeae daesee saciseansausoaeee Seas Foe cane isan vadeewe dye cas eens verdes Rota ’ 622 a a 
me as 6. ‘One. ‘claiming an exemption” frou eccienen: ander ‘the Act bears the. *. ate 
_ burden of affirmatively demongteetine entitlement, to the exemption... 624.7". 


882 


2s Where a corporation | petitions to’ intervene in a. suspension or jevouation’ cee 
| ~ proceeding on its own: behalf and not as a. representative of its mem- 


_ bers, but alleges no injury to itself, it is not entitles to intervene. as a- 


matter of right under 43 CFR 4.1110(C)(Q) wists Oe en ea ee ee 


ts 3. “Where the’ only interest: asserted. by. one one to antervene: ina pe 


pension or revocation ‘proceeding is in the precedential effect. of: the _ oo 
ruling to be made, and the ultimate interest: of. petitioner may: ‘be as- — 


- gerted-in another, 1 more appropriate proceeding, denial of 7 permission: to. ies 


“intervene under 43 CFR A. ey is not: an abuse of discretion Doe ae 832 ~ 


Boca of Review | 


Generally ee a ee ; ee 
ae An order. i an a’ Administvative Law J Tiidge denying. a petition to intervene | 


: APPLICABILITY. 
_ Generally - . 


“4 The mere. nominal ceatis of | a vende as a a public road is not enough to bring : 7 egoee ae 
. 313 


.°. the-road within the exclusionary’ language of 80° CFR 710.5 ....0...... cuecetaahie 
2. To be exempt from regulation under the ‘Act, in accordance with: the exclu- 


 sionary language of the’ ‘definition. of “roads” in 30 CFR 7 10, 5, a. ‘toad s 
-. must be shown to be maintained with public FUNGS ooeessccseeeleseee Sts editesenieeseette as 


. “8. “Roads maintained with public: funds.” Where an access and haul wate a 


¢ ey L The Interior Board of Surface: Mining a and i Reclamation: Appeals is s not the” s : : aa * 
oe proper | forum to ye Ode constitutional ISSUCS essecsrenessnstsssinenenninsntonnei > 628° 
| ___ APPEALS Lae Cues tee ie ieee ag ec ee eee 


may be paca to the Board under 43 “ 4, 127 (1a)... ie sceceaseensequecseneneteee : 332 e 


public status is conditioned on a ‘coal operator’ s agreement to be pri-- 


marily responsible for maintaining the road, it'is not a road “main- 23 ce Ee ase 
tained with public funds” within the meaning of this phrase 1 in the defi eas. 
: - 818 


_ nition of “roads” i in 30 CFR 710. 10.Breraonnr er ee Se 


INDEX-DIGEST 


_ SURFACE MINING CONTROL AND RECLAMATION. ACT OF OF 1977—Con. ae a 


< APPLICABILITY—Continued. 
Generally—Continued 


4. A coal mine operator cannot avoid coverage under the Act by cinnly cons. 


- tracting to mine-two less-than 2-acre sites: for different owners, where 


the sites are adjacent, the operator treats them as related, and where, oe BS 


i“ taken together, they encompass more than: 2 ACT ..2...cccsssesesesieeersteecesssscers mn 
7 Be: The purpose of the 2-acre exemption was to avoid the heavy burden on both es 


ATC 


- the miner and the regulatory authority that would -result from regulat- 


_-ing-small operations that cause very little environmental damage. The 
‘burden of proving entitlement to such an exemption is upon the person 
ee rol EW 010 91-1 SMe ea ee a a ARE iret SOR aCe NO ET yy EF STEIN 
6. A road used in surface coal mining and reclamation operations is subject. to 


AT! 


-regulation by OSM, unless it is shown to be maintained. with public rar oe 


funds PPT EET Ter err Tee rere Terres Terrrerrrrrirerrceerrrreerreerirererrreerrrrerrirititrretrirrererer retiree ere ett eee 


. the road is maintained with public. ara? facdessicass: win sbs cates ivavseaieaasirst 
Postmining Land Use an = | 


va ode The extraction of coal-as an incidental part of. privately fine need ebusirae: 
'-. tion is not an. activity excluded as such from the- coverage of the. per- 


Amount: 


L Under 30 CFR 7 23. 1506), OSM i is aiake to. assess a civil ccaaly of noe [ese 
“than $750 per day for each day during which a cessation order properly , 
> remains outstanding, up to'a limit of 30 days .. eases aeseaseaneegniens egw e 


_ Hearings. Procedure : 


a 604 
1. An access and/or haul road is Subject to se ra as oe ap a ‘surface eal Pa 
| mining operation in the absence ofan affirmative demonstration. that . pee Ss 


_ formance requirements of the initial Regulatory program eee aoe ees 628 os 


a cry PENALTIES 


oe 1. ‘The * ‘provision of 30 CFR 723.17(b), that OSM shall serve notice of: a ‘civil, | 
“. .°. penalty assessment within 30 days of the issuance of the underlying en- 

forcement document, is directory, not mandatory; and OSM’s failure to. 

comply with this provision is not a bar to an assessment in the absence aoe 


“ofa ‘showing of prejudice resulting from the noncompliance... bltay 


2. Where OSM erroneously includes a violation that has previously been va- 


B05 


cated in assessing arid pleading the amount of a civil penalty prior to a 
the hearing in a review proceeding, but then discovers its error and 


‘substitutes a different violation i in its point computation at the time of 


_ the hearing, such substitution is proper under. 43 CFR A, L157OX1) Se 


Generally 


7 unless the er can demonstrate prejudice wociaiens auancueaaueviiaedbesdisctaiasee: 5 
| EVIDENCE - | . . ie acer 


505 


2 An alleged violation: of the. effuent limitation for iron set ‘forth in 30 0. CFR Sa 
— 715.17(a) is properly upheld on the basis of a Hach test. showng total... 


iron in discharges from.a sedimentation pond to be in excess of 10 mil- 


~ ligrams per liter, i in the absence of evidence that the Hach test was not 
properly administered .............- a ig 


ee A prima facie case is made’ where sufficient evidence is presented c estab 


409 | | 


- lish the essential facts. It is evidence that will justify but not compela. 


finding in favor of the one presenting it, unless it is ‘contradicted and - 
overcome by other evidence. How much evidence is required may vary. 
with the nature of the case and with the relative availability of the evi- 


dence to the person chareed with the burden of establishing the prima . 7 


7 oak facie case Feaea sede AEROPTEOSHREAHSSDELASSRPECEHHFETESRSETSCOHE EASES ROOT TEE DATHORSCAOOREESAEHEEES : jabsswaassccaeusecveecesens 7 


| 722 ee ay INDEX-DIGEST — 
SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Con. Page 


: EVIDENCE—Continued 
 Generally—Continued — - 
8. Ina proceeding to review an alleged violation of the effluent limitations for. : 
iron and pH expressed in 80 CFR 715.17(a), OSM met: its burden of es- 
_ -tablishing a prima facie case by its evidence that tests of water samples. 
_taken..at the point of discharge of drainage from the sedimentation — 
- pond which received surface drainage from the areas disturbed by the’ — 
“surface coal mining and reclamation: operations showed iron uene, Pe _ 
levels. outside. the prebcable limits sie cased ccudes beads civigiteuestecalves oektnsaets tae cas | 468 | 
. HEARINGS - | | ; | | _—s — 
Generally. . . ss 
| i Knowledge possessed by an Administrative Law ee but nee appearing of 
_ record in the case before the Board is not a sufficient basis for uphold- | 
_ing a decision in a formal proceeding ta the aoe Proce- es 
eS UQUIRAG PNO cc 52a Setnt sas esac den ss cavccobpsc vas seastcnsh tosses aetass ventas daasadtaswaceceteneces 694 
2. OSM makes a prima facie case by submitting sufficient evidence to estab 7 4 | 
_ lish the essential facts of the violation; when it makes that showing 
and the showing goes unrebutted, it also carries its ultimate ey of |. 
MSPS UUASNON 89 areas cadacshindanaseaectetcteecaecrea were cetsetesrandeseeacetnstddendean dion oclawie  - coee. 
HYDROLOGIC SYSTEM PROTECTION | | a ? 7 3 Ss 
- Generally | . : _ 
1. A regulatory authority can grant an exemption from the requirement 3 in 1 30 x 
CFR 715.17(a) that all surface drainage from the disturbed. area must 
_be passed through a sedimentation pond or a series of sedimentation | 
ponds before leaving the permit area only upon a showing that the dis- 
_ turbed drainage area within the total disturbed area is small and that — 
_. sedimentation ponds are not necessary to meet the prescribed. effluent’ 
limitations and to maintain water quality in downstream eceting es, 
WRLC TS incl: skeet vavseccosaersedVastan Sevecavepaaian diversi earecenaass eaieaenreea ayes 87 
2. The requirement of 30 CFR 717 Mex that all surface drainage ‘frou the 
disturbed area be passed through « a sedimentation pond before it leaves - 
the permit area is a preventative measure; a showing of the occurrence. ae 
of the harm it is intended to prevent is not necessary to establish a vio- 
oor lation ‘of thie repel eathora ieessscuca dahon sccccste cs ccsadoieszas ectssvecnctcsatrche ecomasdestin seh «878 
Be Onner 30 CFR 717.17%(a) the regulatory authority may grant sxem plied 7 
from’ the requirement that drainage from disturbed area be passed 
‘through a sedimentation pond, but. only on the basis of a permittee’ s 
showings (1) that the disturbed drainage area within the total disturbed - ps 
area is small and (2) that a sedimentation pond is not necessary to 
- meet effluent limitations and to maintain water quality j in downstream a 
| AOCOTY LM WEL OTS esos shatscsis Se saseectustecsetcluaspeten eet eveeleoeiw toads eee on aes 878 
4. “Disturbed area.” The term “disturbed area,’ for the purposes of the provi- | | 
sions of 30 CFR 717.17(a) for hydrologic system. protection, may refer to 
. "an area affected by the construction and use of tool shed .........ssssssssssssesees 378 
5. The general rule is that all discharges from a sedimentation. pond which ae 
_-_ receives surface drainage from areas disturbed by ongoing surface coal - 
mining and reclamation operations must meet the effluent limitations 
expressed in.30 CFR 715.17(a), even when part of the drainage received . 
by a particular sedimentation pond emanates from areas not a perares y aioe 
by current pperanions See aene toes Ses a aua uaa ttl eoigs weet dane paw «ABS: 


INDEX-DIGEST nee ' : are i Pd a 


"SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Con. Be iamee ac 


HYDROLOGIC ‘SYSTEM PROTECTION—Continued 
Generally—Continued | | ae ee : 
6. The: ‘sedimentation pond eae of 30 CFR 717. 11a) is a yee a 
“measure; thus, proof of the occurrence: of’ the: harm it is-intended to 
"prevents is not necessary to establish a violation of the requirement........ 632 *. 
7. The elements of proof of.a violation of the sedimentation: pond: requirement 
are: (1) the existence of surface drainage from areas disturbed in. the. | 
course. of mining and reclamation operations; (2) that. such. drainage 
-_ was not. passed through a sedimentation pone, and @)y that. the. drainage i 
left the Permit APC. sciciecclesscscssstcicens ctsssdsacyecaneest dalsoneediopedusnssesapedsdetdbierebeonaaeoe 682 
8. An operator. of an underground coal mine must andere practices to con- 
~-trol-and minimize water pollution’ which include, but are not limited to, 
preventing water contact with. acid- or toxic-forming’ materials and 
Minimizing water contact. time with waste’ materials...i...0c..c.dissedsseeeessie 632 
9. An alleged violation. of the’ effluent limitations prescribed in 30. CFR 
717.17(a) cannot. be upheld where the evidence shows that the drainage _ 
identified in the notice of violation neither originated in an area dis-. 
turbed. by the surface coal mining and: reclamation Speratons nor 


became commingled with drainage from that disturbed area..........:s.0ic0 682 
10. 30 CFR 717.17(a) apply to all discharges that include drainage from areas 
disturbed by surface coal mining and reclamation operations. Sides 2: 688 
INITIAL casera tontd PROGRAM Eran 5 7 re: ope 
_ Generally» 


: 1 “Permittee.” For purposes io the. initial | regulatory program, one ee con- 
ducts a surface coal mining operation is a “permittee,” whether or not 
required to hold a permit under state law, and is responsible for com-" . 
pliance. with performance standards applicable to the operation................- 624 
2. Under 30 CFR.710.11(2)G) of the initial regulatory program, .a person con-- 
ducting coal mining operations must obtain a permit if a |. permit: isre 
quired by the State in which the mining OCCUIS ........ccsscscessesessseceeseceereseeees 628 
_ 8. The extraction of coal as an incidental part of privately financed construc- _ 
tion is not an activity. excluded as such from. the coverage of the Per: a 
| formance requirements of the initial peguiptry PEOBYAM issmronmnnr 628 
- NOTICES OF VIOLATION , bie ~ Ext, Meade. Gee 2Bo, | 
. Generally © 3 ee ee oe: | ee 
oh Where OSM f beonsously ee a. s: Golation tint has previboaly. eeu va- 
cated in assessing and pleading the amount of a civil penalty prior to. 
- the hearing in a review proceeding, but then discovers its error and. . 
substitutes a different violation in its point computation at the time of | 
the hearing, such substitution is proper under 43° CFR A, 1L51(py)) 
unless the petitioner can demonstrate prejudice sacvaudasteiiiaeaunccinwescsscteesteues «505 
REVEGETATION __ ‘ | | | | 
-Generally. 
1. A violation of 30 CFR 715. 20(c) is proven had it is Ganionsaatad that an 
operator’s initial revegetation efforts did not prevent serious erosion 
and that the operator failed to take such additional ney measures as 
were necessary to control QE OSION osciés es ccswesscsacacceutaicounsdsneesrveesedsanteacssesianean'vee -- B05 
ROADS | , | 7 -_ 
| Generally 7 7 
1. The mere nominal status of a road asa : public ecg is not.enough to bring - 
the road within the exclusionary language of 30 CFR 710. 5 aa Sastlsleest verses B18 


724 a x ee ne | 7 fag INDEX-DIGEST 


SF ‘SURFACE MINING CONTROL AND RECLAMATION ACT oF 1917—Con, _ Bege 


on ROADS—Continued - 


Sen ‘Generally—Continued | | | ie be geh 
a The exemption’ from . regulation. erovided = the eeaisionas (euage’ in 
the definition of “roads” in 1 80. CFR 7 10-5 1s for the penn of govern: ; | 
a4 mental entities ccc sass enyatanldatUasuila ue sasccenesudctn dis 2cay eetades Gees liad Mudecausvanteeaadcnes —.. B18. 
3. To be exempt from. ener el ander ‘the. Act, in Eorcianee with the exeli. ke oe 

'.* sionary language of the definition of “roads”: in 30. CFR. 710. 5, a ies a 


‘must be shown to be maintained with public. FuNdS oaceccscsadennes Stecancheectatiase ee 313. ee 


= ed “Roads. maintained with. public funds.” ‘Where an access and haul toads i 
-... public status is conditioned on a coal operator’s agreement to be pri- a 
marily responsible for maintaining the road, it‘is not a road “main: — 
_tained.with public funds” within the meaning: of this pare in the defi- _ fee 
nition of “roads” :in 80: CIR 710.5 ...-scscsvsoctssscesssseicisseonticuesibesesiseesichannbessedlibon B1Sse 


5, A road used in surface.coal mining and. Peclemauen pperetione is aubiect is 


- regulation by OSM, unless it is. shown to be maintained with A public ee a 
~ UNS 22a od arctiszers tel teeter weetivsaw tiie earkin se eisai mane ated ha ete: — «604 
«6b. An access and/or haul. road is ‘sthject. to rezulation | as pare of a minace coal Otte 
| --mining operation-in the absence of an. affirmative demonstration that : 
a the road is’ maintained with ae funds... ate re ER Re eet EN oe ae 624 
| STEEP-SLOPE MINING = spe OP EEG, pee ee ta 7 
Generally’ irae ogee se a | 3 
1; The special peromuands seenannds. set forth ; in 30 CFR 716. 2 db not seneii 
to a mining operation subject. to regulation asa mountaintop: removal a 
pperation in accordance with the provisions of 30 CFR 716. 3.. Getic” 48 
| Soe ae ee eS ils) 
SUSPENSION OR REVOCATION ¢ OF PERMITS esi 
’ Generally 2B on ) : | 
1. Where a corporation petitions i intervene i in a ‘suspension or revocation ; 
proceeding on its own behalf and not as a representative of its mem- : 
bers, but alleges no injury to itself, it is not entitled to intervene asa 
matter of right under 48 CFR 4.1110(C)(2) ..ccscssscssssessssscuecssssesssseeessneslensesssene 882 
Z. Where the only interest asserted by one petitioning. to intervene inasus- |. 
“pension or revocation. proceeding is in the precedential effect of the ~ 
ruling to be made, and the ultimate interest of petitioner may be as- —— 
- serted in another, more appropriate proceeding, denial of permission too 
intervene under 45: CER : 4; pe is not an abuse of discretion . imiiaeniys “SaaS 


; TIPPLES AND. PROCESSING F PLANTS - nec 
_ At or Near. a Minesite | = BS ate ES as 
| a. | “Surface coal mining operations.” Uniler the. race of this case a processing _ 
plant. located 25 miles from the minesite that supplies coal to it is not _ 
“at or near” the minesite within the meaning of the definition of ' ‘sur- 
“face coal mining aaa a in 30 ) CFR 700. 5. aad Someta damuidcumenini “Lid 


INDEX-DIGEST : 


.* SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Con. 


- VARIANCES AND EXEMPTIONS. 


Generally 


-. Page 


| 1. A regulatory. ee can. igratit an: exemption from the. reguivésaent: in. 20 as 


_., CFR 715.17(a) that all surface drainage from the disturbed area must 
; ‘be passed. through a sedimentation pond or a series. of. sedimentation 


_ ponds before leaving the permit area only upon a showing that the diss - i 
- turbed drainage area within the total disturbed area is small and that ae 
7 _ sedimentation ponds. are. not necessary: to meet the prescribed effluent ae 


~~ limitations. and to. maintain water. quality in downstream receiving eee, See. 
2, Entitlement to an exemption fon regulation must be asserted and proven a oe 
~ by the one claiming The SXEMPION ..css.ecoscescerscosarsadaresssesusessadorssnnenssseiseyenseseneess : 
Be. ‘The burden of proving facts and circumstances to support an exemption Ue gg ee ee 
7 2 BIB 
4. An a svelleert for review claiming that: the effluent limitations set forth ae oe —— 


SAW COTS oi casisd ss lascieS yp cums aca adh sia coca as ea eld oo cactus ac oan sada Sues Satna coebaeeteaeeebaveee 


from regulation by. OSM rests with the party claiming the exemption ... 


80 CFR 715.17(a) are’ not applicable to- discharges from its sedimenta- Gee 


~ tion pond bears the burden of. proving the facts upon sa the claim. ~ 

ee of IMA PPHICADIILY. 18: DASOG cscdscssesoiessscesssasesesenosttessbaaetssiasessuannarssseasieccewiasssonsipse> % 
8 One claiming an exemption from regulation ane the Act. ae the : 

= burden of lead demonstrating entitlement to the. exemption. ..... oes 


2. Adve 


: 1. The area of an access and ‘haul road ‘used by more than 0 one coal mine one 


-ator is properly attributed, at least i in part, to each operator in calculat- 


624 


_ing the extent of the surface area affected by that: operator for the —— 
_ purpose of determining whether the operator qualifies for the-2-acre ex- 


emption of sec. 528(2) of the Act and 30 CFR 700.110): i. ccccccscsoesesesessoee ‘ses 


461, 604 
2. A coal mine operator cannot avoid coverage under the Act by simply con- - 
_tracting to mine two less-than 2-acre sites for different: owners, where. 
the sites are adjacent, the operator treats them as related,: and where, : 
Re Re taken together, they. encompass more than 2 Acres .....sccssssssssssseccssueeeessecee | 
_ 3, The purpose of the 2-acre exemption was to avoid the heavy burden on both. See 
464 _ the miner and the regulatory authority that would result from regulat- . 


A15 


ing small operations that cause very little environmental damage. The 


_ burden of proving entitlement to such an oo is # upon the. bea 


: claiming | POT ROIT  COar gan FORE NARS RRC IRL MRNM Uy ee Hay ESN Os a rena ROTA io! AIG: «22 eZ 


we 4. The area of an access and haul road used bya coal mine operator is proper- 


_ly included, at least in part, in the surface area affected by the oper- 


ation for the purpose of determining whether the operation qualifies 


for the 2-acre exemption of sec: 528(2) of the Act and. 80 CFR 700. ee: 
WATER QUALITY STANDARDS AND EFFLUENT LIMITATIONS 


Generally: 


628 


aL An alleged. Feiolebion of the effiuent limitation for iron set forth in 1 30 CFR = pets G 


715.17 (a). is properly upheld on the basis-of a Hach test showing. total. 


- | _ iron in discharges from a sedimentation pond to be in’excess: of 10 mil- ae 
. —ligrams per liter, in the absence of evidence that the Hach test \ was not ee 


© properly admimistered ..0....c.cccsccecssedsjesscreccessessccsecsenssseodessecccnsecccesslccossctesesssenceves 


2 Jn a proceeding to review an alleged violation of the effluent limitations for = 


- iron and pH expressed i in 30: CFR 715.17(a), OSM: met its burden of es- Pn 
~tablishing a prima facie case by its evidence that tests of water samples. — as 
‘taken at the point of discharge of drainage from the. sedimentation a 
pond: which received surface drainage from. the areas disturbed by the a 


surface coal mining and reclamation operations phoned: iron and oH 
3 levels has thé: applicable limite <i.3 28 cis a ecicaeisceseeete: scronsviutapsvacccnne | 


468 
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WATER QUALITY STANDARDS AND EFFLUENT LIMITATIONS—Continued 
Acid and Toxic Materials | : 
ae An operator of an ‘audeesrouna coal mine must indenets practices to: con- ~ 
e ‘trol and minimize water pollution which include, but are not limited to,” 
preventing water contact with acid-or toxic-forming materials and 
minimizing water contact time with waste: materials. : ie eOcaasi st cecauasausdseieelnece 632 
Discharges from Disturbed Areas" ae Pee cag aS ae | 
1. The general rule is that all discharges from a aeaiaenteiion a whic: 
: receives surface drainage from areas disturbed by ongoing surface coal 
mining and reclamation operations must meet’ the effluent: limitations | 
expressed in 30 CFR 715.17 (a), even when part of the drainage received © 
_by.a particular. sedimentation. ponid ¢ emanates from areas not disturbed | 
: by current operations Pret eat era tean ete Ate eae ee Uicaa en. - 468 
2. An applicant. for review claiming that We effluent limitations set forth in 
| 30 CFR 715.17(a). are not applicable to discharges from its sedimenta-_ 
tion pond bears the burden of proving. the facts upon which the claim 
| of inapplicability i is based ....cccssscsceeeee ecient aia Oo east ee 468 
3. “An alleged violation. of the effluent limitations prescribed in. 30 CFR oe 
-717.11a) cannot be upheld where the evidence shows that the drainage . 
identified in the notice of violation neither originated in an area dis-  __ 
_ turbed by the surface coal mining and reclamation operations nor - | 
became commingled with drainage from that disturbed ALC ....cccrssscosesesees 633 
4. The effluent limitations prescribed in 30. CFR 717.17(a) apply to all dis 
charges that include. drainage from areas disturbed. by surface coal 
_ mining and reclamation operations. Sacsahusontatie een Caaetuaates code aunties eet tis 683 | 


Disturbed Areas : a 
| 1. - “Disturbed areas.” The term “disturbed area,” for the purposes of the provi- | 
sions of 30:CFR 717.17(a) for hydrologic system protection, may refer to 
an area affected by the construction and use of a tool shed.. ne ascusilumareohoued 378 | 
‘Sedimentation Ponds | . i ; a | 
1A regulatory authority can grant an 1 exemption from the requirement in 30 
CFR 715.17(a) that all surface drainage from the disturbed area must 
“be passed through a sedimentation pond or a series of sedimentation | 
ponds before leaving the permit area only upon a showing that the dis- 
turbed drainage area within the total disturbed area is small and that — 
_ sedimentation ponds are not necessary to meet the prescribed effluent 
limitations and to maintain water, quality, in. “downstream receiving 
USBMIS cosh sel pycovedivcec cestode cs udandbsuicisos cosas ta ayscta ints bes essa tecusetoaaiaisags auassnisasaaaiel a: Sf 
2. The requirement of 30 CFR 717. 17 (ax) that all surface dtaitage from the es 
disturbed area be passed through a sedimentation pond before it leaves... 
the permit area is a.preventative measure; a showing of the occurrence | 
of the harm it is intended to prevent 1 is not necessary to establish a vio- 
lation Of. The rein A GhOny cessed iicscSsascuisoctscucuesestancisaecesvasdcdvactosctahesteusisvediasdadentignies 878 
8. In a civil penalty proceeding to review an “Slowed violation of ihe require- : . 
‘ment of 30 CFR 717.17(aX1) that drainage be passed through a sedimen- 
tation pond OSM bears the ultimate burden of persuasion as to three 
_--basic elements of proof: (1) The. existence of surface drainage which 
came into contact with disturbed’ area; (2) that this drainage did not 
pass. through .a sedimentation, a pond; and. (3). that this: Eee flowed. —s_ 
off the beeen a ree dol cusseadancsnyesstiqenssuseneuseiseecasesacialessenchsitoiccacasseaaaees tes «B78 
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= SURFACE MINING CONTROL AND RECLAMATION ACT sia 1977—Con. . 


| WATER QUALITY STANDARDS AND EFFLUENT LIMITATIONS—Continued 


Sedimentation: Ponds—Continued 
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: 4. “Under 30 CFR 717. 17(a) the feulstary eutnley may grant exemptions —_ 


from the. requirement that drainage from disturbed. area be passed | 


.S .through | a. sedimentation. pond, but only. on. the. basis of a permittee’ ae 
_ showings (1) that the.disturbed drainage. area. within the total disturbed : 


_ area: is small and.(2).that. a sedimentation. pond is not necessary, to 


- meet effluent limitations and to maintain water quality i in. downstream : 
POCOIVINE WALEIE: #docverrs cccseesidiaesy eagecstseek ak ee toa sae ee ees he eee . 
5. The sedimentation pond requirement of 30 CFR 17. 17(a) is a preventive 

. measure; ‘thus, proof ‘of the occurrence of the harm it is intended to 


prevent is not necessary to establish a violation of the requirement ee 
6. The elements of proof of a violation of the sedimentation pond requirement 
~~ are: (1). the existence of surface drainage from. areas disturbed in the 


, course of mining. and_ reclamation operations; (2) that such drainage = 
“was not passed through a sedimentation pond; and 1.8) that the dreiringe. a 
| ‘left the permit EGE itp Sede Re teite ols todet ia rasresstl 1 asaveneensine 
| WORDS AND PHRASES. . SA AmE St Ak a ge a a a 
"ee “Disturbed area.” ‘The term “disturbed a area,” Gr the purposes of the provi- 
- _ sions of 30 CFR 717.17(a) for hydrologic system protection, may refer to : 
-an area affected by the construction and use of a tool shed...........scsecee. - 


2. - “Permittee.” For purposes of the initial regulatory program, one who con- 


ducts a surface coal mining operation is a ‘ ‘permittee,” whether or not | 
required to hold a permit under state law, and is responsible for com- a 


| pliance with performance standards applicable to the operation............... 
3 “Roads maintaned with public funds.” Where an access and haul road’s 


_ public status is conditioned on a coal operator’s agreement to be pri- © 


- marily responsible for maintaining the road, it is not a road “main- 


tained with public funds” within the meaning of this phtese® in the defi- | 
_. nition of “roads” in 80 CFR 710.5... Gels boussan inte ewsbuea deat neclecreumcnavectaae . 
4, ee coal mining operations.” Under the facts of this case a processing sy 


378 


632 
632. 


oe 


- Plant located 25 miles from the minesite that supplies coal to itis not. 


“at or. near’ ’.the minesite within the meaning of the definition of P sure age 
| tes coal mining pPesnons in 30 CFR q 00. Diesen: a a este 


TAR SANDS . | 
aA The Combined Hi aeocariacl i pasitic Act of 1981, P. c 97 -78, 95. Stat. 107 0, 


“114 


amended the Mineral Leasing: Act. of: 1920, sec. 17(b), 30 U.S.C. § 226(b). ; 


(1976), to require competitive bidding i in the leasing of lands within spe- 
cial tar sand areas, and appellant’ s simultaneous oil and gas lease ap- 


plication, being noncompetitive, must be rejected for a pareal..¥ within a. 


= BPCCIAN TAP SATA APA A oles co. pessctes acces uiesccedabascvsscviscsssscdcensvaset sseaveisateaveaticlvacestavllace 
2. An applicant for a Federal oil and gas lasses = no wighte | in the land or its 


82 


minerals until the lease is issued to him. The Secretary of the Interior 


is not required to, but. “may” issue a lease for any given tract. There- 


fore, BLM can properly reject a first-drawn simultaneous application — —_ 


where before issuance of the lease the parcel won in the drawing is in- 


cluded in a special tar sand area, and thereby. leasable only through . _ 


: competitive bidding, pursuant to the Mineral. Leasing | Act of 1920, as” 
: amended byt the Combined Byctorarion Leasing Act of 1981 on savauodeatens a 


i WESe * 


“3 TAYLOR GRAZING ACT 7 : : gee Epis 
{Oe also’ oan Leases, Grazing Permits & , Licenses included in n this ak & 


RB aS Re geek ad a 


Index. Mm 
GENERALLY | 


# a A reservation of all miineeeia? in a. ee of public lands aieeaaae to: oe 
.. 8 of the Taylor. Grazing Act of. June 28, 1934, as amended, 48 US.C.A. 
te § 315g (repealed 1976), reserves to the United States. geothermal Te: tax 


 gources: underlying’ the patented | lands. The’ reserved geothermal re- 


— : sources are subject to leasing only under the Geothermal Steam Act, 30. °- 
U; S.C. §§ 1001~ 1025 (1976)... ee ee | Leesan tosesdncanendgenisancaseaesosesaeensssedencasnvtes ate “2 


worDs AN D PHRASES | 


> “Oil shale.” Rock containing less chin’ 3 gallona p per fon. - os is ‘not. | 
) - distinguishable from average shale. or limestone in. the earth’ s crust» 
and is:therefore not “oil shale.” ‘Discovery. of such shale on a mining. 
~ claim, without more, does not provide any basis for inferring t the pres: 
ee # . ence of oil shale at depth: ccsscccse gobs lghissenaels op saa iosiudosatiaver pyeupsviusuel eee wrasasinoae 7 
Bae "Paying quantities.”’ For the. purposes oe the enenaiol provision. of. 30 
% BaF USC. § 226) (1976) relating to. leases committed to a unit. plan of 
eh ‘development, “paying quantities” ‘requires production. sufficient to rée- 
cover the costs. of operation and. marketing but does not include recov: ioe 
re Sry of drilling expenditures nnn Manes dessert grastge ies erent. 
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